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Thb  CHTOAao  ASD  Altok  B.  K.  Co. 

(78  Kmari  R^crt*,  889.     .^pri!  TVm,  1881.) 

A  toTj  compui7  entered  into  m  contract  with  a  railroad  compon;,  wherebj 
h  gnnted  to  the  ntilroad  compuij  a  site  for  a  depot  and  right  of  waj,  and 
the  tvlioad  companj,  on  ita  part,  agreed  to  give  to  the  ferry  company  the 
fenjing  of  all  ^oode  required  to  be  transported  between  certain  points.  The 
conbact  conluned  a  praviaion  authorizing  it«  assignment,  and  stipulating 
that  all  its  covenanta  ehoald  be  binding  on  the  assignee.  An  aaaignoutnt  was 
rabsequently  made  on  the  espreBS  condition  that  the  aaeignee  should  l&ks 
■object  to  all  the  covepante.  The  contract  had  been  enter^  into  in  the  first 
inaUnce  at  the  request  of  the  assignee  and  with  a  view  to  the  assignment. 
Wd,  that  while  the  assignee  might  not  be  bound  by  the  coyenant  in  relation 
to  fencing  as  a  covanant  running  with  the  land,  yet  he  was  bound  by  virtue 


A  rulroad  company  has  power  to  contract  with  another  corporation  to 
complete  tbe  transportation  of  goods  whose  destination  is  beyond  the  ter- 
oiinus  of  its  own  lino. 

The  ferry  company  having  by  ita  charter  an  ezclarive  risht  to  ferry  all 
freiffbta  passing  either  wa^  between  the  city  of  Bt.  Louis  ana  the  company's 
Uqoji  oq  the  opposite  (IllinoiB)  shore  of  the  Hissippi  River,  entered  into  a 
ormtract  with  the  rwlroad  company,  by  which  the  railroad  company  agreed 
that  it  wonld  "  alwaya  employ  said  ferry  company  to  transport  across  said 
river  aU  persons  and  property  which  may  be  taken  across  tbe  said  river  either 
way  to  or  from  the  Iltinois  shore,  either  for  the  purpose  of  being  transported 
on  said  railroad,  or  having  been  brought  to  said  river  upon  said  railroad, 
....  so  that  said  ferry  company  shall  hare  the  profits  of  the  transpor- 
tation  of  all  such  passengers  and  property  taken  across  sud  river  either 
way,  by  said  railroad  company,  and  that  no  other  than  said  ferry  company 
shall  ever,  at  any  time,  be  employed  by  said  railroad  company  to  cross  any 
passengers  or  freights  coming  or  going  on  said  road."  Another  clause  of  the 
contract  declared  that  the  object  of  the  ferry  company  in  making  the  contract 
Wit  to  secure  to  itself  "tbe  ferrying  business  between  the  Illinois  and  tbe 
HiMoiui  shores  opposite  the  city  of  8t.  Louia,  of  all  the  freiebta  and  paaaen- 
gen  carried  or  to  do  carried"  by  the  railroad  company.  Hdi,  that  the  rail* 
road  company,  by  this  contract,  boimd  itself  to  employ  the  ferry  company  to 
tnoaport  all  the  freigbtand  passengers  it  might  have  crossing  either  way  be- 
tweea  aud  city  and  the  niinois  shore  at  any  point  opposite,  and  not  merely 
nch  aa  it  might  have  ccosung  between  the  city  and  the  ferry  company's  lands, 
and  for  this  purpose  it  bound  itself  to  bring  all  its  frei^ts  and  passengers  to 
the  said  ferry. 

A  railroad  company  tequiriug  a  ferry  to  complete  the  tiansportatioa  of  its 
freight*  and  passenarers  at  a  terminal  point,  entered  into  a  contract  with  a 
hrrj  company  by  wnicb  it  bound  itself  to  give  all  ita  ferrying  business  at  that 
point  to  that  company,  and  i^reed  not  to  employ  any  other.    The  ferry  com- 
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S  wiaaisa  ferrt  co.  v.  Chicago  and  alton  e.  k.  co. 

tmoy,  on  fU  part,  agreed  to  "  furnish  and  maiataiu  wharf  and  ateam  ferry 
Doata  Bufficient  to  do  with  promptneas  and  dUpatoh  all  the  ferryiiig  of  pag- 
Mogere  and  freight  requiring  it."  Bgld,  that  this  contnct  wbb  not  Toid 
aa  helag  agatnat  public  policy,  because  it  bound  the  ferry  company  to  furnish 
all  the  facilities  teat  the  public  interests  required.  Nor  was  it  Toid  as  being 
in  restraint  of  trade.  Contracts  are  held  void  on  this  ground  oulj  when  they 
operate  a  general  restraint  of  trade.  This  contract  was  limited  in  its  operft- 
tioD  to  a  single  place,  and  at  that  place  did  not  wholly  proliihit  the  fer^ring 
buBJness,  but  Only  limited  it  to  one  company. 

Before  a  party  who  is  enjoying  the  fruits  of  a  contract  can  aroid  liabiliCT 
thereunder  on  the  ground  that  it  is  against  public  policy,  he  must  make  ft 
clearly  manifest  that  this  objection  is  well  founded,  and  must  also  reatore  to 
the  other  party  all  that  be  received  aa  a  consideration  for  the  promise  which 
he  seeks  to  avoid. 

A  railroad  company  and  a  ferry  company  entered  into  a  contract  for  the 
ferrying  of  persons  and  property  by  which  the  ferry  company  bound  itself 
to  "  furnish  and  maintain  wharf  and  steam  ferry  boats  sufficient  to  do  with 
promptness  and  dispatch  all  the  ferTyine  of  passengers  and  freight  requiring 
It."  Atthe  time  this  contract  was  made  all  goods  intended  for  transporta- 
tion over  this  ferry  were  unloaded  from  the  care  and  placed  on  wagons. 
Subsequently  a  system  of  transferring  loaded  cars  caroe  into  vogue,  lleld, 
that  under  tnis  contract  the  railroad  company  had  a  right  to  demand  of  the 
ferry  company  that  it  adopt  the  new  system.  It  was  bound  to  adopt  any  im- 
provements whereby  transportation  would  be  made  cheaper,  safer  and  mor« 
expeditious. 

The  court  bolds  the  contract  of  March  Mb,  1866,  between  the  Chicago  and 
Alton  R.  R.  Co.  and  the  Madison  County  Ferry  Company  to  have  been  made 
by  the  railroad  company  in  fraud  of  the  rights  of  the  Wif^ns  Ferry  Company 
nnder  its  contract  of  April  28th,  1864,  with  the  railroad  company. 

A  railroad  company  having  entered  into  a  contract  with  a  ferry  company 
for  the  ferrying  of  passengers  and  freights,  afterward,  with  the  fraudulent 
purpose  of  diverting  traffic  from  the  ferry  and  depriving  the  ferry  company 
of  the  benefits  of  the  contract,  so  arranged  its  business  sa  to  make  it  the 
interest  of  shippers  to  order  their  goods  transferred  by  another  ferry.  Meld, 
that  under  these  circumstances  the  railroad  company  could  not  eicuse  ita 
failure  to  deliver  goods  for  ferrying  according  to  the  contract  by  showing 
that  the  shippers  had  ordered  them  sent  by  the  other  ferry. 

The  report  of  a  referee  is  equivalent  to  a  special  verdict,  snd  if  there  is 
evidence  tending  to  establish  the  facts  as  found,  it  will  not  be  disturbed  on 
appeal  as  being  against  the  weight  of  evidence. 

The  plaintiff,  a  ferry  company,  entered  into  a  contract  with  defendant,  a 
railroad  company,  whereby  it  bound  itself  at  all  times  to  keep  sufficient  ferry 
boats  and  appliances  to  do  all  the  railroad  company's  ferrying,  and  the  rail- 
road company,  on  its  part,  bound  itself  to  give  all  its  ferrying  to  that  com- 
pany. Tne  ferry  company  was  prepared  at  atl  times  to  comply  with  the 
contract,  but  the  railroad  company  gave  its  ferrying  to  another  company. 
In  an  action  for  breach  of  contract;  Held,  that  the  profita  on  all  the  busineas 
thus  diverted  were  the  true  measure  of  damages. 

Appbal  from  St.  Louis  Court  of  Appeals. 

EeTeraed. 

Glover  and  Slieplay  for  appellant. 

1.  The  contract  sued  on  is  not  limited  to  Bloody  Island.  Bloody 
Island  comprises  but  a  part  of  the  Illinois  shore  opposite  St,  Lodib. 
Tlie  contract  binds  the   railroad  company  to  give  plaintiff  all  its 
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ferrjage  for  the  whole  length  of  the  Illinois  ehore  oppoeite  St.  Louie. 
The  contract  is  valid  nnless  sorae  canse  of  invalidity  is  shown,  and 
the  bnrdeD  of  showing  this  is  on  the  railroad  company. 

3.  The  contract  is  not  iM/ra  virea.  The  railroad  company  was 
aothorized  by  its  charter  "  to  take,  use  and  make  arrangements 
for  the  transportation  of  freight  and  passengers  carried  or  to  be 
carried,  npon  said  railroad,  or  otherwise,  from  Alton  to  St.  Lonis, 
Miaaonri,  and  for  this  purpose  to  constmct,  own  and  nse  sach  boat 
or  boats  as  may  be  necessary."  This  stattite  extended  the  corpo- 
rate franchise  of  the  railroad  company  beyond  its  rail  terminns  on 
the  Illinois  shore  to  the  ei^  of  St.  Lonis.  That  which  a  corpora- 
tion has  power  to  do,  it  is  botmd  to  do.  Field  Corp.,  §§  500, 504 ; 
U.  P.  R.  R.  Co.  V.  Hall,  91  U.  S.  343  ;  King  v.  Severn,  etc.,  E.  R 
Co.,  2  B.  &  Aid.  646 ;  Tincent  v.  R.  K.  Co.,  49  lU.  33 ;  Mayor  v. 
Marriott,  9  Md.  160.  It  was,  therefore,  bound  to  arrange  for  the 
transportation  of  its  freights  to  St.  Lonis ;  and  it  was  its  dnty  to 
make  some  permanent  and  reliable  arrangement.  This  it  conld  not 
hare  done  without  agreeing  to  give  all  its  ferriage  to  some  one 
ferry  company ;  for  no  company  would  go  to  the  expense  of  equip- 
ping itself  SDlBciently  to  do  the  work  without  a  guarantee  of  reeeiv- 
mg  the  whole  of  it.  If  the  power  exists  to  enter  into  a  contract,  the 
terms  of  it  are  referred  to  the  judgment  and  discretion  of  the  corpora- 
tion, and  it  is  no  more  restrained  than  that  of  a  natural  person.  Field 
Corp.,  §  246;  Eailroad  v.  Richmond,  19  Wall.  584;  Western 
Bank  v.  Tallman,  17  Wis.  530;  Argenti  v.  San  FranciBCO,  16 
Cal.  255  ;  Blunt  v.  Walker,  11  Wis.  334 ;  Richmond  v.  Dnbuque, 
S6  Iowa,  191 ;  Aikin  v.  Blanchard,  32  Barb.  527 ;  Connecticut  v. 
Cleveland,  41  Barb.  8.     When  a.  contract  made  in  excess   of  cor^ 

erate  powers  has  been  executed,  the  plea  of  idtra  im-es  will  not 
heard.  Field  Corp.,  §§  263  to  266,  mclusive.  The  conveyance 
to  the  railroad  of  $130,000  real  estate  is  an  answer  to  such  a  plea 
in  this  case. 

3.  The  contract  is  not  void  for  being  contraiy  to  public  policy. 
This  IB  an  objection  on  which  judges  proceed  with  caution,  Davie 
«.  Bank  2  Bing.  393 ;  s.  c,  9  Eng.  Com.  Law,  452.  There  is  noth- 
ing in  the  contract  that  requires  the  railroad  company  to  abandon 
any  of  its  charter  rights  as  to  operating  its  road,  running  trains, 
locating  stations  or  contracting  to  deliver  freights.  The  evidence 
shows  not  only  that  it  was  no  disadvantage  to  the  public  to  have 
freights  and  passengers  delivered  by  plaintiffs  ferry,  but  that  that 
was  the  shortest,  tmeapest  and  most  expeditious  route.  Arrange- 
ments could  have  been  made  to  transfer  loaded  cars  by  plaintiffs 
ferry,  and  if  defendant  had  lived  up  honestly  to  its  contract  it 
woiud  have  asked  that  such  arrangements  be  made,  and  they  would 
have  been  made. 

4.  The  station  for  car  transfer  at  Venice  was  not  the  suggestion 
of  public  policy  and  public  good,  but  was  a  cunning  contrivance  of 
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the  railroad  company  to  excnse  itB  violatioD  of  the  contract.  The 
eTidenoe  abo^daDtly  bHowb  this. 

6.  The  railroad  company,  having  a  canying  franchise,  which  it 
is  boimd  by  its  duuter  to  exerciBe  to  and  from  St.  Lonis,  cannot 
inject  a  connecting  line  between  its  termini  in  avoidance  of  any  of 
its  duties  or  liabihtiee.  But  if  the  case  is  one  for  the  existence  of  a 
connecting  line,  the  contract  entered  into  with  the  Wi^ins  Ferry 
Company  to  transport  its  freights  beyond  its  tenninns  as  a  connect- 
ing Ime  IS  a  valid  contract,  which  it  is  bonnd  to  perform.  Rail- 
roads have  power  to  contract  for  transportation  beyond  their  ter- 
mini and  npon  connecting  lines.  Wheeler  v.  San  Frsnciaco,  31 
Cal.  46;  Bank  «.  Angnsta,  49  Me.  607;  Shawmnt  Bank  v.  Platte- 
burg,  etc.,  81  Vt.  491 ;  Moree  v.  Brainerd,  41  Tt.  550 ;  Hntchinson 
Carriers,  147,  148,  149,  150,  151.  The  power  to  carry  beyond  its 
lines  entitles  the  railroad  to  make  a  valid  contract  for  the  purpose. 
Schroeder  v.  Hndson,  5  Dner,  55. 

6.  The  plaintiff  was  not  bonnd  to  provide  car  transfer  for  de- 
fendant without  request,  ^e  railroad  company  sets  np  a  plea  that 
the  plaintiff  did  not  provide  car  transfer,  and  tluB  released  it  from 
tlie  contract  Sometimes  it  puts  an  obiection  thus :  The  contract 
did  not  provide  for  car  transfer,  and  tuerefore,  defendant  had  no 
right  to  it.  Neither  objection  is  good.  If  a  contract  is  valid  when 
made,  a  change  in  the  conditions  of  bosiness  will  not  make  it  m~ 
valid.  19  Wall.  584 ;  The  Dubnqne,  etc,  v.  Richmond,  etc,  18 
Wall.  678.  If  this  was  not  so,  no  contract  would  long  be  valid. 
If  a  discovery  in  art  or  science,  invention  of  a  motive  power,  a  new 
application  of  a  known  power,  or  any  improvement  in  methods  of 
dome  business  would  avoid  a  contract,  no  contract  woold  long  be 
validT  The  world  moves,  but  forms  are  not  essentials.  Pnblic  in- 
stitutions, or  quasi  public  institntions  or  instrumentalities,  are 
specially  bound  to  keep  abreast  with  the  progress  of  events,  so  far 
as  to  avail  of  all  tried  successfnl  improvements  adopted  in  use. 
Not  only  may  they  do  it,  but  they  may  be  compelled  to  it,  and  will 
be  held  guilty  of  neHigenco  if  they  fail  to  do  it.  Steinweig  v. 
Erie  Ry.  Co.,  43  N.  T.  123 ;  Levering  v.  U.  T.  Co.,  42  Mo.  88 ; 
New  Jersey,  etc.,  v.  Merchants'  Bank,  6  How.  344 ;  Empire  T.  Co. 
V.  Wamsutta,  etc,  63  Pa.  St.  14 ;  Hutchinson  on  Carriers,  §  529 ; 
Meier  v.  R.  R.  Co.,  64  Pa.  St.  225 ;  Hegeraan  v.  B.  R.  Co.,  16  Barb. 
353 ;  St.  LouiSj  etc,  v.  Gilham,  39  III.  455.  Notwithstanding,  it 
is  evident  that  in  the  initial  period  of  introducing  an  improvement, 
a  carrier  has  no  right  to  immediately  force  it  upon  the  public. 
When  the  case  is  one  of  contract,  as  that  now  under  consideration, 
the  concorrence  of  both  parties  is  needful ;  and  if  one  of  them 
refuses  to  concur,  denies  the  right  and  power  of  the  other  party  to 
make  the  improvement  for  him,  and  will  not  have  it  made  for 
him,  he  will  not  be  allowed  to  complain  it  was  not  made  for  him^ 
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nor  flhonld  he  in  endi  case  claim  a  release  from  liis  contract,  ao- 
C(a<diiig  to  old  methods. 

7.  ^e  contract  is  not  void,  as  being  in  reatraint  of  trade.  There 
ie  no  element  of  a  restraint  of  trade  in  it.  It  was  the  duty  of  de- 
fmdant  to  canr  their  passengers  and  freights  to  and  m>m  St. 
Ixmis.  It  was  bonnd  to  make  some  arrangement  to  that  end.  We 
do  not  see  that  any  wiser  or  better  one  coatd  have  been  made. 
We  have  no  evidence  that  any  other  conld  have  been  made.  To 
agree  to  deal  with  one  person  was  never  held  to  be  a  restraint  of 
another's  trade.  Jones  v.  Edney,  3  Camp.  285 ;  Morris  v.  Colman, 
18  Ves.  437.  The  restraint  to  make  a  contract  void,  must  be  a 
general  prevention  of  some  one's  trade,  not  limited  in  space.  Fierce 
«.  Fuller,  8  Masa.  223 ;  Hayward  v.  Young,  3  Chitty,  407 ;  Davis 
V.  Mason,  5  T.  B.  118 ;  Hitchcock  v.  Coker,  6  Ad.  and  Ellis,  455 ; 
Bnnn  v.  Gny,  4  East,  190 ;  Perkins  V.  Lyman,  9  Mass.  522 ;  Ban- 
nie  V.  Irvine,  7  Man.  and  Gr.  969 ;  Dmilop  v.  Gregory,  10  N.  Y. 
241 ;  Palmer  v.  Stebbina,  3  Pick.  188 ;  Warren  v.  Jones,  51  Me. 
146;  Alger  v.  Thacher,  19  Pick.  51 ;  Bowser  v.  Blisa,  7  Blackf. 
344;  Bradley  v.  Denton,  3  Wis.  557;  CoetigaD  v.  Mohawk,  2. 
Denio,  610 ;  Shannon  v.  Comatock,  21  Wend.  457 ;  Dean  v.  Bitter, 
18  Mo.  182  ;  Bailey  v.  Damon,  3  Gray,  92 :  Leeman  v.  Lloyd,  14 
L.  J.  (N.  S.)  165;  Presbnry  v.  Fisher,  18  Mo.  50 ;  Kichmortd  V. 
Dnbnqne,  34  Iowa  422 ;  a.  c,  26  Iowa,  191, 

8.  The  Chicago  and  Alton  K.  K.  Co.  is  bomid  by  the  contract  of 
1864,  as  folly  as  the  Alton  and  St.  Lonis  B.  E.  Co.  was  bonnd  by 
it  Burton  v.  Wella,  30  Miss.  689 ;  Attix  v.  Pelan,  5  Clarke  (Iowa), 
336 ;  Goodwin  v.  Gilbert,  9  Mass.  610 ;  Gmld  v.  Leonard,  18  Pick. 
511 ;  Pike  v.  Brown,  7  Cnsh.  133 ;  AiVin  v.  E.  B.  Co.,  26  Barb. 
289 ;  Stow  v.  Wyse,  7  Conn.  314 ;  Davis  v.  Callaway,  30  Ind.  113 ; 
Felton  V.  Dickinson,  10  Mass.  287. 

9.  The  plaintiff  was  entitled  as  damages  to  the  foil  ferriage  rates 
of  all  freights  to  which  plaintiff  was  entitled  nnder  the  contract, 
and  which  plaintiff  was  not  employed  to  ferry.  Greene  v.  Wag- 
goner, 2  Hilton,  297.  The  plaintiff  was  employed  to  work  for  a 
specified  period;  and  being  diBmissed  without  fault,  before  the  end 
of  the  time,  was  entitled  to  recover  the  fnll  contract  price,  defend- 
ant failing  to  show  the  plaintiff  could  have  got  other  employment. 
King  V.  Steiren,  44  Pa.  St.  99;  Pond  v.  Wyman,  15  Mo.  175 
Neams  v.  Harbert,  25  Mo.  352;  Little  v.  Mercer,  9  Mo.  218 
Ward  V.  Ames,  9  John.  138 ;  McDaniel  v.  Parks,  19  Ark.  671 , 
Armfield  v.  Nash,  31  Mies.  361 ;  Costigan  v.  Mohawk,  3  Denio, 
610 ;  Ashbnmer  v.  Balchen,  7  N.  Y.  262 ;  Webb  v.  Coonee,  11 
Mo.  9.  One  who  agrees  to  fumiab  cargo,  and  fails,  must  pay 
dami^es.  Puller  v.  Staniforth,  11  East,  282 ;  Dubuque  v.  Kich- 
mond^  36  Iowa,  191 ;  Medbery  v.  Sweet,  3  Chand.  (Wis.)  231.  In 
snch  a  case  as  this  there  is  no  mitigation  of  damages  for  what 
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plaintiff  conid  have  made.  The  plaintifTs  boats  are  not  general 
boats — are  confined  to  a  ferry  bnajnese.  Thej  cannot  go  abroad  in 
eearcli  of  other  freights.  They  can  only  run  from  shore  to  shore 
— ^nm  empty  if  freights  are  not  offere(L  Every  expense  of  time, 
labor  and_  money  was  incnrred  to  carry  the  defendanrs  freights,  and 
plaintiff  was  entitled  to  fall  ferry  rates. 

James  O.  Broadhead,  for  respondent. 

1.  To  what  did  the  contract  extend  ?  (a)  Plaintiff  did  not  agree 
to  transfer  any  cars  over  the  river.  No  anch  tiling  had  ever  been 
done,  nor  was  there  any  provision  for  its  being  done.  On  the  con- 
trary, plaintiff,  by  the  contract,  reserved  a  space  260  feet  wide  be- 
tween defendant's  depot  gronnds  and  the  river  for  a  wharf ;  and 
over  this  defendant  could  not  lay  a  track,  so  that  its  cars  conld  not 
reach  plaintiff's  boats,  (b)  The  plaintiff  did  not  contract,  and 
could  not  contract,  to  perform  ferry  service  outside  of  and  beyond 
the  point  or  locality  at  which  it  conld  operate  its  feny  or  per- 
form such  service.  Snch  a  contract  would  have  been  ultra 
vires  and  void;  consequently  the  railroad  coupany  only  con- 
tracted as  to  ferrying  to  be  done  at  the  point  of  plaintiff's  ferry, 
or  within  its  locality.  Tenice  is  ontside  of  that  locality.  Plain- 
tiff's charter  being  perpetual,  its  grant  of  franchisea  mnst  be 
Btrietly  constmed.  It  most  be  confined  to  the  powers  expressly 
given  it,  withholding  all  others,  to  be  used  for  the  public  good,  as 
other  demands  arise,  and  as  other,  cheaper,  improved  or  more  con- 
yenient  modes  of  transportation  may  be  demanded.  This  rule  of 
couBtmction  applies  to  the  kind  and  mode  of  ferriage  contemplated, 
and  to  the  place  or  locality  contemplated  at  which  the  ferry  service 
was  contracted  for,  as  well  as  the  extent  and  nature  of  all  other 
stipulations  of  the  contract.  St.  Louis  Gaslight  Co.  v.  St.  Louis, 
46  Mo.  133;  Bridge  Proprietors  u  Hoboken,  1  Wall.  117,  124, 
146;  Thompson  v.  E.  R.  Co.,  3  Sanf.  Ch.  625;  McEee  «.  R.  R. 
Co.,  2  Jones  L.  fN^.  C.)  186.  If  the  contract  is  not  confined  to  the 
locality  of  plaintiff's  ferry,  then  it  may  be  made  to  apply  to  Alton 
or  any  other  point  on  the  river,  as  well  as  Venice,  or  the  Madison 
County  ferry.  If  the  contract  is  not  confined  to  the  mode  of 
ferrying  in  use  at  its  ferry,  and  the  only  mode  which,  by  the 
terms  of  the  contract,  conld  be  exacted  of  it,  or  indeed  could  be 
used,  then  it  would  extend  to  transportation  by  the  bridge,  a  tun- 
nel, or  any  other  improved  mode  ot  crossing  the  river,  forever,  for 
the  contract  is  perpetual,  (c)  The  railroad  company  did  not,  by 
the  contract,  agree  to  become  a  procurer,  runner,  or  drummer  for 
the  ferry  company — ^to  procure  and  control  for  it  the  ferriage  of 
all  persons  and  property  which  might  come  or  go  over  the  road  to 
or  from  St.  Louis  by  any  route.  The  covenant  is  to  employ  plain- 
tiff's ferry,  and  not  to  emplov  any  other.  This,  of  conrse,  implies 
the  power  to  employ — in  outer  words,  refers  to  snch  ferriage  as 
diomd  be  under  the  control  of  defendant,  and  necessarily  exclndes 
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the  idea  of  procuring  the  ferriage  from  such  perBons  as  -were  not 
dispoeed  to  hare  their  freight  transported  over  plaintiS'a  ferry. 
Therefore,  where  shippers  directed  their  freight  to  be  transported 
over  the  Madison  Connty  ferry,  or  to  be  sent  to  St.  Lodib  via 
Venice,  the  defendant  might  permit  it  to  be  done,  and  waa  author- 
ized to  discharge  the  freight  at  Venice  to  be  transported  over  the 
river  by  the  Madison  County  ferry. 

2.  The  eontract,  as  plaintiff  claims,  and  most  necessarily  claim 
it  to  be  (on  the  theory  of  this  action),  is  ultra  vires — -yicions, 
against  public  policy,  and  void,  (a)  Contracts  made  by  individuals 
and  private  corporations  in  restraint  of  trade,  which  are  general, 
are  void.  The  true  teat  is,  whether  the  restraint  is  eucb  only  as  to 
afford  fair  protection  to  the  parties,  or  whether  it  is  so  broad  as  to 
"  interfere  with  the  interests  of  the  public."  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.,  68  Pa.  St.  173  ;  s.  c,  8  Am.  Rep.  159 :  Craw- 
ford V.  Wick,  18  Ohio  St.  190 ;  Bennett  v.  Dutton,  10  N.  H.-  481 ; 
White  V.  Hunter,  23  N.  H.  134 ;  Weld  v.  Lancaster,  56  Mo.  453 ; 
Skeek  v.  Phillips,  54  III.  315;  Van  Dyck  v.  Hewitt,  1  East,  96. 
(b)  Much  more  rigid  is  the  rule  in  regard  to  common  carriere,  such 
■B  the  owners  of  ships,  steamboats  and  other  crafts,  the  proprietors 
of  stage  coaches,  etc.  On  becomimr  common  carriers,  they  assume 
higher  obligatiouB  to  the  public.  If  a  common  carrier  mids  that 
an  improved  mode  or  route  is  provided,  by  which  he  may  secure 
cheaper  transportation,  more  conveniently  and  readily  serve  the 

Eubbc,  or  meet  the  increased  demand  for  trade  or  travel,  it  is  his 
ighest  duty  to  do  so ;  and  if  a  third  person  has  made  a  contract 
with  him,  by  the  terms  of  which  he  would  be  hindered  therefrom, 
snch  contract  is  at  war  with  the  best  interest  of  the  public,  tending 
to  prevent  the  common  carrier  meeting  his  first  and  highest  obliga- 
tions, and  to  influence  and  restrain  him  in  the  disehai^  of  duties 
resting  upon  him  by  operation  of  law.  The  parties  to  such  a  con- 
tract are  m  pari  delicto ;  the  contract  will  not  be  enforced  for  or 
against  either,  (c)  Railroad  companies  owe  a  still  higher  dnh'  to 
the  State  and  the  public,  in  return  for  the  bounty  of  the  State 
in  granting  to  them  a  part  of  its  own  sovereignty — the  right  of 
eminent  domain.  Peoria,  etc.,  Co.  v.  Coal  V.  M.  Co.,  68  HI.  489 ; 
6.  c,  12  Am.  Law  Reg.  (N.  S.)  277;  Marsh  v.  R.  R.  Co.,  64  111. 
414;  B.  c.,12  Am.  Law  Reg.  (N.  S.)  390 ;  s.  c,  16  Am.  Rep.  564; 
Chicago,  etc.,  R.  R.  v.  People,  56  111.  366 ;  Pacific  R.  R.  v.  Seely, 
45  Mo.  212 ;  New  Eng.  Ex.  Co.  v.  R.  R.  Co.,  57  Me.  188 :  s.  c, 
2  Am.  Rep.  31 ;  State  v.  R,  R.  Co.,  29  Conn.  538;  Thomas 
«.  R  R.  Co.,  101  U.  S.  71 ;  York,  etc.,  R.  R.  Co.  v.  Winans,  17 
How.  30.  These  cases  settle  the  law  that  contracts  by  railroad 
companies,  which  might  affect  their  decision  or  action  in  the  dis- 
cbai^  of  their  duties  to  the  public,  and  which  might  prevent  the 
free  and  unbiassed  discharge  of  their  duties  to  the  public  in  any 
leepect,  from  time  to  time,  are  ultra  vires,  vicious  and  void. 
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The  conBtrQctioQ  given  to  the  cootract  in  qoeBtioo  by  plaiotifT, 
and  npon  which  it  asks  to  maintain  the  action,  ia,  that  tne  railroad 
company  covenanted  that  no  other  feny  or  persons  than  plaintiff 
shomd  ever  be  employed,  and  no  other  means  need  by  which  per- 
sons or  property  should  be  transported  to  or  from  the  city  of  St. 
Loaie  than  plaintifTs  ferry — claiming  that  the  railroad  company 
has  thns  bartered  away  its  powers  und  its  correspondinK  duties  to 
nse  a]l  proper  efforts  from  tune  to  time  to  accommodate  the  increas- 
ing demand  of  trade  and  travel  npon  its  road,  and  has  bargained 
that  the  public,  in  using  its  road,  should  not  have  the  cheapest,  most 
convenient  and  most  desirable  mode  of  transit  across  the  river,  to 
and  from  St.  Lonis.  Upon  this  constrnction  alone  does  theplaintifE 
claim  any  breach  of  the  contract.  There  is  no  complaint  mat  any 
persons  or  property  have  been  crossed  over  the  river,  going  to  or  com- 
uig  from  defendant's  road,  at  the  point  of  plaintiffB  ferry,  by  any 
omer  means  than  plaintiff's  ferry.  The  claim  is,  that  the  demands  of 
trade  and  shippers  requiring  the  transfer  of  cars  in  bulk  to  and  from 
St.  Lcuis,  deiendante  permitted  such  transfers,  when  required  bj 
its  patrons,  to  be  made  at  the  Madison  County  ferry.  The  COQ- 
structipn  given  to  the  contract  by  the  plaintiff  is,  that  in  thus  serv- 
ing tlie  public,  in  permitting  the  tnmsfer  of  property  in  cars  in 
bulk  when  required  by  shippers,  by  a  ferry  beyond  the  umits  of  the 
plaintiff's  franchise,  tnere  is  a  breach  of  the  contract,  claiming  that 
defendant  contracted  that  it  never  would  permit  any  transfer  of 
persons  or  property  across  the  river,  to  or  from  St  Louis,  at  any 
other  point  than  tne  plaintiff's  ferry,  or  in  any  other  mode  than 
that  which  the  plaintiff  might  nse.  Thus  construed,  this  contract 
is  more  flagrantly  vicious  than  any  of  those  passed  on  in  the  cases 
cited  above. 

John  M.  Woodson,  also  for  respondent,  argued,  Ist,  That  the 
exceptions  to  the  referee's  report  were  good  and  sufficient,  and 
should  not  have  been  disregarded  as  being  too  vague  or  indefinite ; 
and,  2d,  That  the  report  is  not  sustained  by  the  evidence.  Upon  the 
first  point  he  cited  Edwards  on  Keferees,  149, 17,  14  ;  Scranton  v. 
Baxter,  4  Sandf.  (S.  C.)  5 ;  Levert  v.  Redwood,  9  Port.  80 :  Neil  v. 
Billing,  1  Dickens,  98 ;  Butler  v.  Tmalow,  55  Barb.  294 ;  Finch  v. 
Parker,  49  N,  Y.  1 ;  Watson  v.  Campbell,  28  Barb.  421 ;  Roberts 
V.  Carter,  28  Barb.  462 ;  Green  v.  Brown,  3  Barb.  119  ;  Frost  v. 
Smith,  7  Bosw.  108 ;  Hatch  v.  Fogerty,  7  Robt.  488 ;  Mayor  v. 
Erben,  10  Bosw.  189 ;  s.  c,  24  How.  Pr.  358 ;  Magie  v.  Baker,  14 
N.  Y.  438 ;  1  Tidd'e  Prac.,  570,  571 ;  lb.  Appendix,  CXXII,  §  47 ; 
Hawkins  v.  Bradford,  1  Cainee,  160 ;  Edwards  on  Referees,  129, 
142;  Wag.  Stat.,  1041,  §§17,  18;  Perry  v.  McGuire,  81  Mo.  287; 
Brooks  V.  Christopher,  5  Duer,  216 ;  Dainese  v.  Allen,  14  Abb.  Pr, 
(N.  S.)  363 ;  Cowen  v.  West  Troy,  43  Barb.  48 ;  Hunt  v.  Bloomer, 
13  N.  Y.  341 ;  Lefler  v.  Field,  50  Barb.  407 ;  Newell  v.  Doty,  33 
N.  Y.  83  ;  Wlieeler  v.  Billings,  38  N.  Y.   263 ;  Branger  v.  Cheva- 
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lier,  9  Cal.  868 ;  Johnson  v.  Wliitlock,  13  N.  T.  345 ;  Lawrence  v. 
Fowler,  20  How.  Pr.  407 ;  Ketchnm  v.  Clark,  22  Barb.  320  ;  Utt- 
ers V.  Beard,  20  How.  Pr,  98 ;  Anstin  v.  Alieame,  61  N.  T.  11 ;  2 
Dan.  Ch.  Prac.  (Perk.  Ed.  1865),  1314 ;  Adama  v.  Ckston,  6  Ves. 
22«;  Biek  v.  Motly,  2  M.  A  K.  312  ;  Brodie  v.  Barry,  1  Jack.  & 
Walk.  450 ;  Ottey  v.  Peiisam,  1  Hare,  322  ;  Maflsey  v.  Moss,  1  Hare, 
319;  East  v.  East,  5  Hare,  34S  ;  Ballard  v.  White,  2  Hare,  158; 
AehtOQ  V.  Lord  Langdale,  20  L.  J.  Eq.  234 ;  Daubeny  v.  Coghlan, 
12  Sim.  507 ;  McMahon  v.  Burcbell,  1  Coop.  470 ;  In  re  Bowland, 
1  Chan.  App.  421 ;  Davidson  v.  Thirkell,  3  Grant  Ch.  331 :  Shore 
V.  Coons,  24  Mo.  656 ;  Ely  v.  Ownby,  59  Mo.  437 ;  O'HeiU  v. 
CapeUe,  62  Mo.  203. 

C.  Beckwith,  also  for  respondent. 

1.  The  contract  did  not  preclude  the  respondent  from  transport- 
ing railway  cars,  loaded  with  freight  or  occupied  by  passengers,  to 
or  from  the  shore  to  the  river,  or  from  employing  otners  to  do  so, 
nor  from  ferrying,  or  employing  others  to  ferry  in  any  mode  be- 
tween places  where  the  appellant  had  no  ferry,  and  had  no  rightto 
have  one,  nor  did  the  agreement  preclude  the  respondent  from  em- 
ploying any  ferry  service  not  in  existence  when  the  agreement  was 
made,  and  which  the  appellant  did  not  a^-ee  to  perform,  and  has 
never  been  able  to  perform.  Mildnu^  w.  Standish,  Croke  Eliz.  35 ; 
Hewitt  V.  Painter,  Bulstrode,  175  ;  Proprietors,  etc,  v.  Hoboken 
Co.,  1  "Wall.  116 ;  8.  c,  13  N.  J.  Eq.  (2  Beasley)  81. 

3.  The  Circnit  Court  erred  in  holding  that  the  contract  preclud- 
ed the  respondent  from  transporting  persons  and  property,  from 
employing  others  so  to  do,  between  places  to  and  from  which  the 
appellant  nad  no  legal  right  to  transport  the  same,  and  that  snch 
construction  of  the  contract  wonld  not  render  it  void  as  against  pub- 
lic policy.  Foller  v.  Dana,  1 8  Pick.  4T2 ;  Pacific  R.  K.  Co. «.  Seeley, 
45  Mo.  212;  P.  &  R.  L  R.  E.  Co.  v.  Mining  Co^68  Bl.  489; 
Marsh  v.  Fairbuiy  R.  R.  Co.,  64  III.  414 ;  State  v.  Hartford  &  N. 
H,  R.  R.  Co.,  29  Conn.  538 ;  Raphael  v.  Railway  Co.,  L.  R.,  2  Eq. 
C3a8.  37  ;  Bank  v.  Adams  Ex.  Co.,  83  U.  S.  174. 

3.  The  Circuit  Court  erred  in  holding  that  the  contract  sued  upon 
obliged  the  respondent  not  to  traosport  across  the  river,  to  or  from 
Venice,  cars  laden  with  ^ight,  and  that  such  constmction  of  the 
contract  would  not  render  it  void  as  an  unreaaonahle  restraint  of 
trade.     Ort^on  S.  N.  Co.  v.  Windsor,  20  Wall.  64. 

i.  Appelmnt  cannot  maintain  an  action  at  law  against  respond- 
ent for  the  non-observance  of  those  provisions  of  the  contract  requir- 
ing the  employment  of  appellant,  and  the  non-employment  of  others. 
A  covenant  to  do  or  refrain  from  doing  an  act,  not  affecting  the 
mode  of  enjoyment,  nor  the  valae  of  the  land  demised,  is  a  personal 
one  and  does  not  bind  the  assignee.  Mayor  of  Conc^eton  v.  Pat- 
teraon,  10  East,  130 ;  Flight  v.  Glossopp,  2  Bing.   (N.  C.)  125 ; 
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Maflnry  v.  Sonthworth,  9  Oliio  St.  34S ;  "Wiggiofl  F.  Co.  v.  O.  &  M. 
K.  K.  Co.,  94  ni.  83  ;  2  Piatt  oa  Leaies,  400. 

NoBTON,  J. — Upon  tbe  trial  of  this  canse  in  the  circnit  court  plain- 
tiff obtained  judgment  for  the  Bum  of  $107,255.40,  from  whicli  de- 
fendent  appealed  to  the  St.  Louis  court  of  appeale,  where  the  satd 
judgment  was  reversed,  from  which  plaintiff  has  appealed  to  this 
court. 

The  action  of  plaintiff  is  for  tlie  recover;  of  damages  for  allied 
breaches  of  a  contract  entered  into  between  plaintiff  and  tbe  Allon 
&  St.  Louis  K.  R.  Co.  on  tbe  28th  day  of  April,  1864,  which  con- 
tract, on  the  day  it  was  executed,  was  assigned  to  the  Chicago  & 
Alton  B.  K.  Co.,  the  defendant  in  this  suit.  The  questions  deci- 
sive of  tbe  case  and  presented  by  the  record  for  our  determination 
are :  1.  Is  tbe  defendaut,  aa  assignee  of  tbe  contract  sued  upon, 
liable  to  an  action  by  plaintiff  for  any  breach  of  it )  2.  la  tbe  con- 
tract ultra  vires,  condemned  by  public  poli(rr,  or  in  restraint  of 
trade  I  3.  Does  the  contract  obligate  plaintiff  to  transfer  passen- 
gers and  freight  brought  to  its  boats  loaded  in  care,  as  well  as  pas- 
sengers and  freight  loaded  in  omnibuses,  wagons,  drays,  etc  3  4. 
Was  error  committed  in  not  receiving  as  evidence  certain  way  bills 
and  manifests  offered  by  defendant  3  6.  Did  the  court  err  in 
overruling  defendant's  exceptions  to  tbe  report  of  the  referee  or 
in  refusing  to  set  it  aside  ?  6.  Was  the  right  rule  applied  in  tbe 
measurement  of  damages  ? 

It  is  claimed  bv  counsel,  that  as  plaintiff  and  the  Alton  &  St  Louis 
K.  K.  Co.  were  tne  only  parties  executing  tbe  contract  sued  upon, 
no  liability  attached  to  defendant,  the  Chicago  &  Alton  B.  R.  Co., 
as  the  assignee  of  tbe  contract,  upon  the  covenants  therein  con- 
tained, because  such  covenants  do  not  run  with  the  land,  but  ai'e 
simply  collateral  thereto.  If  nothing  else  appeared  but  the  fact  that 
the  Alton  &  St.  Louis  B.  B.  Co.,  which  acquired  rights  in  the  lands 
mentioned  in  the  contract,  had  assigned  tbe  contract  to  defeudant, 
the  rule  invoked  by  counsel  might  be  held  to  apply  ;  but  in  the 
light  of  other  facts  disclosed  by  the  record  it  is  inoperative  in  this 
case. 

From  an  averment  made  in  the  petition,  and  not  denied  by  the 
answer,  the  fact  appears  that  the  coutract  in  question  was  entered 
into  by  the  Alton  &  St.  Louis  B.  B.  Co.  at  the  special  request  of 
the  Chicago  &  Alton  K.  B.  with  an  agreement  then  perfected  be- 
tween the  said  two  companies,  that  it  should  be  assigned  to  defend- 
ant. The  fact  also  appears  on  the  face  of  the  contract  that  it  pi-o- 
vides  in  express  terms  that  the  "  Alton  &  St.  Louis  B.  B.  Co.  snail 
have  the  right  to  transfer  and  assign  this  agreement  to  the  Chicago 
&  Alton  B.  B.  Co.,  m  which  event  all  the  covenants,  stipulations 
and  agreements  herein  above  contained,  shall  be  as  binding  on  the 
Chicago  &  Alton  R.  R.  Co.  as  the  same  are  now  on  the  Alton  & 
6t.  Louis  R.  R.  Co."     It  further  appears  that  in  pursuance  of  the 
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above  stipalatioii  the  contract  was  afleigned  to  defendant  on  the 
BU&e  dij  it  was  executed,  whicli  aeei^ment  is  attached  to  the  con- 
tract, and  expressly  provides  that  defendant  was  to  take  it  "  sub- 
ject, nevertheless,  to  the  rents  and  covenants  in  said  agreement 
contained."  The  acceptance  hy  said  defendant  of  said  contract 
under  this  assignment,  which  is  made  in  confornuty  with  the  tenns 
anion  the  verj  condition  on  which  plaintiff  assented  it  might  be 
made,  fixes  the  liability  of  defendant.  This  has  been  expressly  de- 
cided in  the  ease  of  Helm  v.  Vogel,  69  Mo.  539,  where  it  was  held 
tliat  if  B,  as  grantee,  accepts  a  deed  from  A  containing  a  recital 
that  the  property  was  conveyed  subject  to  a  deed  of  trust  made  to 
secure  a  debt  to  C,  and  that  B  assumed  or  agreed  to  pay  the  same, 
the  effect  of  such  recital  was  to  make  the  debt  due  to  C  the  debt  of 
B,  and  render  B  personally  liable  therefor ;  that  by  the  acceptance 
of  the  deed  a  dnty  is  imposed  upon  B,  and  the  law  impliesa  promise 
that  he  will  perform  it,  on  which,  in  case  of  failnre,  assumpsit  will 
lie.  To  the  cases  cited  in  the  opinion  in  the  above  ease,  sustaining 
the  principle  announced,  the  following  may  be  added :  Aikin  v. 
The  Albany  R.  R.,  26  Barb.  289  ;  Patehin  v.  Swift,  21  Vt.  298  j 
Attii  V.  Pelan,  5  Clark  (Iowa),  336 ;  Burton  v.  Wells,  30  Miss.  689. 
The  liability  of  the  defendant,  the  Chicago  &  Alton  R.  R.  Co., 
being  thus  established,  for  any  failure  to  comply  with  the  stipula- 
tions of  the  contract,  we  will  speak  of  it,  in  what  ia  hereafter  said, 
■B  a  party  to  it. 

Is  the  contract  ultra  vires,  condemned  by  public  policy  or  in 
restraint  of  trade  i  The  solution  of  this  question  involves  a  consid- 
eration of  the  powers  and  relations  of  the  two  corporations  making 
the  contract,  as  well  as  a  construction  of  the  contract  to  ascertain 
the  obligations  it  imposed  on  the  respective  parties.  The  fact  that 
the  Chicago  &  Alton  R.  R.  Co.,  by  virtue  of  its  charter  and  various 
acta  of  the  legislature  of  the  State  of  Illinois  (wliich  it  is  unneces- 
sary here  to  recite],  was  invested  with  rights  and  charged  with  the 
duties  of  a  common  carrier  in  the  carriage  of  persons  and  property 
to,  from  and  between  its  terminal  points,  viz. :  Chicago  and  a  point 
on  Bloody  Island,  on  the  Illinois  shoreof  the  Mississippi  River,  op- 
posite the  city  of  St.  Louis,  is  not  controverted,  mtnout  review- 
ing; the  various  acts  of  the  legislatures  of  the  States  of  Illinois  and 
Missouri  relatingto  the  incorporation  of  the  Wiggins  Ferry  Com- 
pany, it  will  be  sufficient  to  say  that  they  gave  it  the  privilege  of 
operating  a  ferry  over  the  Mississippi  River  oetween  the  city  of  St. 
Loois  and  the  Illinois  shore  of  said  river  opposite  said  city,  tlie  said 
company  being  restricted  to  keeping  a  ferry  or  ferries  at  any  point 
,or  points  on  the  lauds  ovmed  by  the  company  on  the  Illinois  snore, 
witli  the  right  to  remove  the  same  from  place  to  place  on  said  lauds 
IS  necessity  or  convenience  miglit  require. 

Before  the  railroad  company  could  exercise  the  rights  conferred 
or  diachaige  the  duties  imposed  upon  it  by  ita  charter,  it  was  indis- 
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pensably  neceesarr  for  it  to  acquire,  either  hy  condemnation  or 
contract,  a  right  ot  way  for  its  tracks  and  gromidB  for  a  depot  and 
other  pnrpoflea  incident  to  its  bnsinees ;  and  to  aocomphsn  these 
ends  it  had  the  power  to  contract  with  theownerof  the  land  which 
it  desired  to  appropriate  to  such  uses.  The  Wiggins  Feny  Com- 
pany owned  the  desired  luids,  and  under  its  charter  had  the  power 
to  <u8poBe  of  them  bj  contract,  and  also  to  contisct  for  the  ferrying 
of  persons  and  moperty  going  to  or  coming  from  St.  Lonis  over 
the  MifisisBippi  River.  Tne  contract  in  snit,  which  grew  ont  of 
these  relations  existing  between  the  parties  to  it,  declares  that  the 
object  songht  to  be  accomplished  by  it  and  promptingits  erecation 
were  two,  viz. ;  First,  to  secnre  permanently  to  the  Wiggins  Ferry 
CJompany  "the  ferrying  business  between  the  Illinois  and  the  Mis- 
Bonn  shore  opposite  the  city  of  Sl  Lonis  of  all  the  freights  and 
passengere  carried  or  to  be  carried  by  the  Alton  &  St.  Lonis  B.  K. 
Co.,  and  the  farther  sum  of  $2500  per  annum  to  be  paid  by  the 
said  railroad  company."  Second,  to  secnre  to  the  Alton  &  St. 
Louis  R  R.  Co.  "  proper  facilities  for  depot  gromids  for  the  opera- 
tion and  doing  of  me  tmsineeB  of  their  rrad  at  a  western  terminus 
on  the  Mississippi  River  opposite  to  the  city  of  St.  Lonis.  That 
both  plaintiff  and  defendant  had  the  right  to  secnre  to  themselves 
respectively  by  contract  these  objects  we  think  is  clear,  and  we 
cannot,  therefore,  declare  from  anything  appearing  on  the  face  of 
the  contract  that  it  is  ultra  vires,  but  most  hold  it  to  be  valid,  unless 
it  is  shown,  either  by  the  contract  itself  or  by  extrinsic  evidence, 
that  they  so  contracted  in  secnring  these  objects  as  to  impose  obli- 
gations on  themselves  which  are  either  against  pnbUc  poOcy,  or  in 
restraint  of  trade,  or  which  involve  an  abandonment  of  some  dnty 
which  is  dne  the  public  from  the  party  obligated,  in  which  event 
it  would  be  our  duty  to  declare  it  void. 

None  of  these  objections  apply  to  the  provimons  of  the  contract 
transferring  to  defendant  rights  in  lan(&  of  the  Wi^ins  Ferry 
Company,  whereby  defendant  acquired  interests  therein  which  en- 
abled it  fully  and  completely  to  accomplish  the  object  it  had  in 
view  in  entering  into  the  contract  to  rent  depot  grounds  on  Bloody 
Island  and  a  right  of  way  from  the  east  end  of  said  depot  grounds 
northwardly  toward  the  town  of  Brooklyn  ;  nor  do  they  apply  to 
the  obligation  of  plaintiff,  whereby'  it  bound  the  Wiffiins  Ferry 
Company  "  to  furnish  and  maintain  good  and  convenient  whan 
boats  and  steam  ferry  boats  to  do,  wi£  promptness  and  dispatch, 
all  the  ferrying  required  for  the  transit  of  passengers  and  fre^ht 
coming  from  or  going  to  said  railroad  (or  the  assignee  hereinafter 
mentioned)  over  the  river." 

When  the  fact  is  considered  that  defendant,  with  one  terminus 
of  its  road  at  Chicago,  and  the  other  at  a  point  on  the  Blinois  shore 
of  the  Mississippi  river  opposite  the  city  of  St.  Louis,  was  necessa- 
rily dependent  for  the  successful  operation  of  its  road  and  business, 
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on  tte  ^dlitiee  which  it  might  afford  for  the  pasBage  over  aaid 
river  of  pereons  and  property  destined  either  for  at,  Lonis  or  points 
be^nd--or  coming  to  it  from  St.  Lonis  destined  either  to  Chicago 
or  to  points  intermediate  and  beyond,  it  wae  in  the  interest  not  only 
of  defendant,  bnt  of  the  public,  that  it  shonid  secnre  to  itaelf  these 
fircilitiee.  That  these  facilities  were  secured  to  defendant  br  the 
oontraot  in  qnestion  cannot  be  controverted,  and  that  it  haa  the 

giwer  to  mate  the  contract  by  which  it  secnred  them  is  shown  by 
atchioBOD  OD  Carriers,  sectioa  145,  and  followi^  sections,  and 
by  the  case  of  Wheeler  v.  San  Francisco  R.  E.  &».,  31  Gal.  46, 
imero  the  authorities  sustaining  the  power  are  extensively  cited. 

Bnt  it  is  insisted  that  defendant,  in  securing  them,  obligated 
itself  to  do  what  is  forbidden  by  public  policy,  and  what  is  in 
restraint  of  trade,  by  agreeing  that  it "  will  always  employ  the  said 
ferry  to  transport  across  said  river  all  persons  and  property  which 
may  be  t^en  across  the  said  river  either  way  to  or  fi-om  the  Illinois 
shore,  either  for  the  purpose  of  being  transported  on  said  railroad 
or  living  been  brought  to  the  said  nver  MissiBsippi,  upon  said  rail- 
road, so  that  said  ferry  company  ....  shall  have  the  profits  of 
the  transportation  of  all  sncb  passengers,  persons  and  property 
taken  across  said  river  either  way  by  the  said  railroad  company, 
and  that  no  other  than  the  Wiggios  Ferry  shall  ever,  at  any  time, 
be  employed  by  the  said  party  of  the  second  part,  or  the  assignee 
herein  mentioned,  to  cross  any  passengers  or  freights  coming  or 
going  on  said  road."  Keeping  in  view  the  fact  expressed  in  the 
contract  that  one  object  in  making  it  was  to  secure  to  plainti2  "  the 
ferrying  business  between  the  Illinois  shore  and  the  Missouri  shore 
opposite  St.  Louis  of  all  passengers  and  freight  carried,  or  to  be 
carried,"  by  defendant,  and  that  the  above  stipulations  were  inserted 
to  carry  out  this  object,  and  construing  the  contract  in  its  entu^ty, 
giving  to  the  words  employed  therein  their  usual  signification, 
without  twisting  them  from  their  natural  meaning  in  the  relation 
they  bear  to  the  object  referred  to,  we  are  of  opinion  that  defendant 
bound  itself  to  give  to  plaintifE  for  ferrying  over  the  Mississippi 
river  all  passengers  and  freight  brought  by  it  to  the  Illinois  shore 
opposite  the  city  of  St.  Louis  to  be  crossed  over  to  said  city,  and  all 
passengers  and  freight  taken  from  St.  Louis  for  carriage  by  de- 
fendant on  its  road  northward. 

If  the  design  of  the  contracting  parties  had  been  to  hmit  the 
obligation  of  defendant  to  give  to  plaintiff  for  ferrying,  and  limit 
the  right  of  plaintiff  to  have  for  ferrying  only  such  freight  as  might 
go  or  come  over  Bloody  Island,  it  snould  have  been  so  expressed, 
and  it  could  have  been  onmistakablv  expressed  by  the  simple  ad- 
dition of  the  words  "  Bloody  Island  "  to  the  words  "  river  and  Illi- 
Bois  shore,"  where  tliey  occur  in  the  above  recited  clauses  of  the 
contract.  This  was  not  done.  No  words  restricting  the  obligation 
of  defendant  to  furnish  freights  for  ferrying,  or  restricting  plain- 
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tifPs  obligation  to  feny  only  sncb  freights  as  might  go  or  come  to 
the  minoifi  shore  over  Bloody  iBland,  are  to  be  fonnd  in  &e  con- 
tract, and  we  are  not  authorized  by  any  rule  to  interpolate  or  in- 
sert IB  the  contract  words  which  the  contracting  parties  themselves 
not  only  did  not  pat  there,  but  which,  as  we  ^hinV^  were  in- 
tentionally omitted.  The  Wiggine  Ferry  Company,  bv  virtue  of 
its  charter,  and  independent  ofthe  contract,  had  the  exdnsiTe  right 
to  ferry  freights  across  the  MissisBippi  River  to  and  from  Bloody 
Island,  and  the  construction  contended  for  bv  counsel,  that  the 
contract  secured  to  plaintifi  the  right  to  demand  of  defendant  only 
such  freight  ae  it  might  bring  to  a  point  on  Bloody  Island,  would 
involve  uie  unreasonable  conclusion  that  plaintin  was  willing  to 
transfer,  and  in  fact  did  transfer  to  defendant  property  rights  es- 
timated by  one  witness  to  be  of  the  value  of  $130,000,  to  secure 
to  itself  a  right  which  it  already  had  and  of  which  defendant  could 
not  deprive  it. 

If  the  contract  is  to  be  viewed  in  the  light  of  the  circumstancee 
erirrounding  the  parties  at  the  time  of  its  execution,  the  construction 
we  have  given  it  is  fortified  and  sustained.  It  is  shown  by  the 
evidence  that  at  the  time  it  was  entered  into  there  were  three  ferry 
companies  doing  business  under  their  respective  charters  from  the 
Illinois  shore  opposite  St.  Louis,  vizj  The  St.  Clair  County  Ferry, 
south,  and  the  Madison  County  Ferry,  north  of  the  Wiggins  Ferry 
Company.  According  to  the  evidence  of  Mr,  Bisdom,  the  Wiggins 
Ferry  Company  had  a  frontage  on  the  Illinois  shore  of  said  nver 
opposite  St,  Lonis  of  about  two  and  a  half  miles ;  this  frontage  in- 
cluded not  only  Bloody  Island,  but  also  extended  south  of  it  and 
north  of  it  up  to  or  near  the  line  dividing  the  counties  of  St.  Clair 
and  Madison,  and  within  3200  feet,  or  about  five-eighths  of  a  mile,  of 
the  Madison  County  Feny  at  the  town  of  Venice.  The  Wiggins 
Ferry  Company  had,  by  its  charter,  the  exciuflive  privilege  of 
maintaining  and  operating  a  ferry  to  and  from  any  point  or  points 
on  this  frontage,  and  the  other  two  the  same  right  confined  to  the 
frontage  on  eaid  shore  respectively  owned  by  them.  On  the  other 
hand  defendant  had  the  nght  to  give  to  either  of  these  companies 
the  ferrying  across  said  river  brought  by  it  to  the  Illinois  shore.  If 
it  brought  its  freight  to  said  shore  at  any  point  embraced  within 
the  said  frontage  of  plaintiff,  if  passed  over  the  river  from  such 
point,  it  could  only  be  done  bv  plaintiff,  and  if  brought  to  said 
shore  at  any  point  embraced  within  the  limits  of  either  me  St.  Clair 
County  Ferry  or  Madison  County  Ferry,  if  passed  over  the  river 
from  such  point,  it  could  only  be  done  by  the  company  in  whose 
limits  such  point  was  embraced.  In  this  condition  of  things  there 
was  no  possible  motive  or  inducement  for  the  Wiggins  Ferry 
Company  to  enter  into  a  contract  by  which  it  would  get  nothing 
more  than  it  already  had  a  right  to.  The  right  of  said  company 
to    ferry  freight  from  so  much  of  the  Illinois  shore  as  was 
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included  in  its  frontage  having  already  been  secnred  to  it  by  its 
charter,  its  evident  pnrpoee  was  to  obligate  defendant  to  bring  to 
SDch  frontage  all  freight  carried  by  it  reqnirine  ferry  transportation 
acrofls  the  said  river  opposite  St.  Loqjb,  and  that  such  was  the  ex- 
tent of  the  obligation  assumed  by  defendant,  we  have  ah^ady  seen. 

If,  as  argned  oy  connsel  for  plaintiff  and  conceded  by  coimselfor 
defendant,  the  Chicago  and  Alton  B.  R.  Co.  was  authorized  by  its 
charter  to  carry  passengere  and  freight  to  St.  Louis,  and  empowered 
to  employ  and  use  boats  for  that  purpose,  it  vaa  its  duty  to  do  so, 
and  the  public  had  a  right  to  demand  of  defendant  the  performance 
of  this  duty  in  such  manner  as  not  to  hamper  trade,  out  so  as  to 
secure  the  transit  over  the  river  with  facihty  and  dispatch  of  all 
peraong  and  property  which  either  trade  or  the  public  interest  might 
demand.  This  much,  and  no  more,  the  public  had  a  right  to  de- 
mand, and  Lf  it  was  met  by  the  contract  in  question  it  cannot  be 
held  to  be  in  contravention  of  public  interest,  because  the  public 
would  get  under  it  all  that  it  had  a  right  to.  It  was  no  concern  of 
the  public  what  particular  ferry  should  be  employed  by  defendant 
as  an  inetrumentahty  for  the  prompt  passage  over  the  river  of  all 
freight  and  passengers  reqninne  such  transit,  provided  the  one  em- 
ployed was  in  all  respects  sumcieut  to  accomplish  such  purpose 
without  imposing  any  additional  burdens  on  the  shipper.  The  ob- 
ligation of  plaintiff  required  it  to  "  furnish  and  maintain  wharf  and 
steam  ferry  boats  sufficient  to  do  with  promptness  and  dispatch  all 
the  ferrying  of  passengers  and  freight  requiring  it."  What  more 
than  this  could  Be  demanded?  What  right  of  the  public  was  dis- 
regarded by  defendant  agreeing  always  to  employ  a  company  which 
it  had  thus  obligated! 

If  on  the  other  hand  the  southern  tenninus  of  defendant's  road 
was  an  Bloody  Island,  it  owed  no  duty  to  the  public  to  carry  freight 
or  passengers  beyond  such  terminus,  and  in  making  the  contract  in 
qnestion  it  neither  abandoned  nor  violated  any  duty  to  the  public, 
because  it  owed  it  none.  While  defendant  coald  not  be  compelled 
to  carry  beyond  the  terminus  of  its  line,  it  nevertheless  might  con- 
tract, if  it  chose  to  do  it,  for  the  carriage  of  freight  beyond  such 
terminus,  and  for  this  purpose  m^e  a  v^d  contract  with  a  connect- 
ing carrier,  and  if  it  elected  to  make  such  contract  it  Would  be 
bound  by  it.  Hutchinson  on  Carriers,  §§  147,  151,  and  autliorities 
there  cited ;  lb.,  §  317 ;  Faradine  v.  Jane,  Aleyn  Rep.,  26,  27. 

The  only  element  of  restraint  of  trade  to  be  found  in  the  obliga- 
tion of  defendant,  is  that  it  will  never  employ  any  other  ferry  bnt 
the  Wiggins  Ferry  to  transport  freight  from  the  Illinois  shore, 
opposite  the  city  of  St.  Louis,  or  sent  to  it  from  said  ci^.  This 
restriction  is  not  general  as  to  space,  but  only  partial  and  special, 
and  it  is  only  wiien  a  contract  is  granted  for  general  restramt  of 
trade  that  it  will  be  held  illegal  and  void ;  but  it  is  otherwise  if  the 
reetnunt  be  partial  and  reasonable.    BowEcr  v.  Bliss,  7  Blackf .  344 ; 
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Feltz  et  aL  9.  Eichele,  63  Ho.  171 ;  Xeake  on  Oon.,  pp.  785,  736. 
The  space  in  which  the  restrictioD  is  to  operate  is  limited  to  the 
lUinoifl  shore,  opposite  the  city  of  St  Loms,  and  is  only  a.  partial 
restraint  in  that  space,  the  restriction  being  not  that  def endwt  will 
not  employ  any  ferry  at  all,  bnt  Uiat  it  will  only  employ  that  of 
plaintifE.  We  cannot  say  from  anything  appearing  in  the  contract 
that  such  limitation  is  nnreasonable,  ana  it  is  not,  therefore,  ob- 
noxions  to  the  mle. 
While  holding  the  contract,  as  we  have  conetraed  it,  to  be  valid. 


vet  if  it  is  shown  by  extrinsic  evidence  to  be  in  conflict  with  pnb- 
lic  policy,  to  that  extent  it  most  yield  and  give  way,  and  it  is  for 
the  defendant  afBrmiitg  it  to  be  so,  to  show  it.    The  salatary  role 


that  a  contract  against  public  policy  or  interest  will  not  be  enforced, 
was  adopted  to  conserve  the  best  mterests  of  society  and  the  state, 
and  a  party  who  invokes  it  As  a  shield  behind  which  to  hide  and 
protect  himself  against  the  damages  attachable  to  the  breach  of  a 
contract,  eepecia%  when  snch  party  is  in  the  fall  and  free  enjoy- 
ment of  all  the  frmts  of  the  contract,  most  make  it  clearly  mani- 
fest to  the  mind  of  the  court  that  the  obligations  imposed  by  it  are 
condemned  by  the  role.  In  the  caee  of  Bryant  v.  Fairheld,  61  Me. 
146,  it  was  held  that  it  is  not  for  a  party  who  retains  the  con- 
sideration of  the  contract,  to  invoke  the  mle  that  the  contract  is 
against  the  policy  of  the  law.  While  not  willing  to  go  to  the  ex- 
tent of  that  case  and  say  that  a  party  in  the  enjoyment  of  all  he 
was  to  get  in  consideration  of  a  promise  made  bv  hini  to  another, 
shonld  not  be  allowed,  when  auea  for  a  breach  of  snch  promise,  to 
plead  that  it  was  ag^nst  public  policy,  we  may  safely  say,  without 
mfringing  npon  any  mle  of  common  honesty,  justice  or  right,  that 
to  m^e  sncE  plea  effectual,  he  should  restore,  or  be  required  to 
restore,  all  that  he  received  as  a  consideration  for  the  promise 
which  he  thus  seeks  to  avoid.  The  fact  that  defendant  entered  into 
the  poBBeseion  of  the  lands  it  was  to  get  under  the  contract  im- 
mediately after  its  execution,  laid  its  track,  built  its  depot,  and 
has  ever  since  had  the  full  and  nnintermpted  enjoyment  of  the 
same  is  conceded  ;  the  fact  that  from  1864  up  to  May  or  June, 
1869,  no  discovery  had  been  made  that  the  contract  in  queetion 
was  against  pnbHe  policy,  and  that  during  that  time  defendant 
gave  to  plaintiff  for  ferrying  all*  passengers  and  freight  going  to 
or  coming  from  St  Louis,  on  or  for  its  road,  is  also  conceded. 

The  fact  that  since  that  time  all  freight  carried  by  defendant 
loaded  in  its  ears  and  transferred  without  oreaking  bulk,  was  trans- 
ferred, not  by  the  Wiggins,  bnt  by  the  Madison  County  Ferry,  ie 
also  concede!^  and  it  is  this  car  transfer  so  made  of  which  plaintiff 
complains,  and  which  it  sets  up  as  a  breach  of  defendant's  contract. 
But  the  fact  that  such  transfer  constituted  a  breach  of  the  contract 
is  denied  by  defendant,  who  claims,  first,  that  the  contract  did  not 
embrace  car  transfer,  that  such  method  of  transfer  was  not  osed  by 
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plaintifi  aX  the  time  it  was  entered  into,  and  was  not,  therefore, 
contemplated  by  the  parties ;  Becoud,  that  if  embraced,  the  publia 
interest  demanded  car  transfer  at  the  Madieon  Coimtj  I^erry,  which 
eonld  not  be  met  by  the  WiM;in8  Ferry,  and  that,  in  thie  conflict 
between  the  obligation  of  defendant  and  pnblic  interest,  the  obliga- 
tion  yields  and  ceases  to  be  enforceable. 

Wnile  it  is  tme  that  plaintiS  and  defendant  may  be  pregnmed 
to  have  contracted  with  reference  to  the  condition  of  things  exist- 
ing at  the  time  the  contract  was  made,  it  is  equally  true  that  they 
must  be  presumed  to  have  contracted  with  reference  to  tihe  fact 
that  if,  in  the  fntnre,  other  methods  than  those  then  in  nse,  for  the 
transfer  of  passengers  and  freight  from  the  rail  terminus  of  defend- 
ant's road  to  plaintifPa  boats,  and  improved  methods  in  die  con- 
Btmction  of  boats  for  the  reception  or  such  freight  shonid  be  in- 
vented, and  proved  by  trial  to  be  more  efficacious  as  to  cheapness 
safety  and  dispatch  than  those  then  in  nse,  it  wonld  be  the  duty  of 
plaintiff  to  adopt  them  upon  the  requirement  of  defendant.  Hutch- 
inson on  Carriers,  §  529  ^eier  v.  Penn.  R  R.  Co.,  64  Pa.  St.  225 ; 
s.  c,  8  Am.  Hep.  581.  We  think  it  cannot  reasonably  be  claimed 
that  if  an  improved  method  had  been  invented  in  applying  steam 
power  in  propelling  ferry  boats,  whereby  the  transportation  of 
freight  and  persons  wonld  have  been  cheapened  and  facilitated,  de- 
fendant, under  the  contract,  could  not  have  demanded  its  adoption, 
and  that  it  would  not  have  been  the  duty  of  plaintiff  to  have  com- 
plied with  it.  The  obligation  assumed  by  plaintifi  to  ferry  all 
freight  requiring  to  be  ferried  is  imrestricted  and  broad  enough  to 
cover  freight  brought  on  to  its  boats  loaded  in  cars  propelled  by 
steaoi,  as  well  as  freight  brought  to  them  loaded  in  wagons  drawn, 
by  horses  and  males.  If  the  ferrying  of  freight  loaded  in  cara 
without  breidting  bulk  had  been  demanded  by  defendant  because 
it  was  cheaper,  safer  and  more  expeditious  than  transfer  by  parcels, 
it  would  have  been  the  duty  of  plaintiff  to  have  provided  boats  to 
meet  the  demand.  If  the  defendant,  in  the  interest  of  the  public, 
and  its  own,  desired  to  avail  itself  of  such  improved  method,  it 
should  have  signified  its  desire  to  plaintifE  and  afforded  it  an  op- 
portnnity  to  furnish  the  proper  facilities  by  conforming  its  boats 
to  such  method. 

If  defendant  owed  a  charter  doty  only  to  the  pnblic  to  provide 
iDeacB  of  transit  across  the  Mississippi,  and  the  evidence  in  the  case 
^owed  that  the  public  interest  could  not  have  been  as  well  served 
by  car  transfer  at  the  Wi^ns  as  at  the  Madison  County  Ferry,  an 
excuse  might  be  found  for  defendant's  failure  to  make  such  de- 
mand, and  a  reason  oSered  why  its  obligation  to  defendant  should 
not  be  enforc^.  We  think  me  evidence  fails  to  show  this.  It 
shows  that  defendant,  on  the  9th  day  of  March,  1S66,  entered  into 
a  written  agreement  with  the  Madison  County  Ferry,  which  had 
ita  landing  at  the  town  of  Venice  about  five-eighths  oi  a  mile  from 
•  A.  ft  E.  R.  Cm.— 3 
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the  most  northern  point  where  the  "Wiggina  Ferry  had  a  right  to 
laud,  and  abont  two  miles  from  the  wigging  Ferry  landing  on 
Bloody  Island,  in  which  agreement  defendant  eectu^  to  itself 
depot  gronnds,  right  of  way  for  switching  tracks  and  right  to  build 
a  grain  elevator  on  the  land  acquired  ;  it  also  secured  an  obligation 
from  the  Madison  County  Feny  at  all  times  to  keep  and  maintain 
ferry  boats  sufficient  to  accommodate  all  the  bnsiness  and  traffic  of 
defendant's  road  which  of  neceeeity  should  be  done  by  ferry  boats 
at  that  point,  and  to  do  such  feirymg  at  prices  not  to  exceed  those 
charged  for  similar  service  by  other  ferry  companies  eng^^^ed  in 
hke  bnsineas  at  or  near  the  premises  therein  conveyed.  Defend- 
ant bound  itself  to  use  the  property  conveyed  for  the  nses  therein 
expressed,  also  to  establish  a  local  station  at  the  town  of  Venice,  a 
snmll  village,  whose  metropolitan  proportions  are  not  shown,  situa- 
ted about  two  miles  north  of  the  rail  terminus  of  defendant's  road 
at  East  SL  Louis,  and  from  time  to  time  to  erect  at  said  station  such 
buildings  for  freight  and  passenger  traffic  as  might  be  necessary  for 
the  accommodation  of  business  at  that  point.  &id  agreement  also 
contains  the  following  stipulations ; 

"  And  the  said  party  of  the  second  part  (the  railroad  company) 
hereby  further  covenants  and  agrees  to  and  with  said  first  party 
that  it,  the  said  second  party,  will  not  at  an;  time  hereafter  es- 
tablish, or  attempt  to  establish,  for  its  own  use,  or  aid  or  assist  in 
the  establishment  or  maintenance  of  any  other  ferry  company  in- 
tending to  compete  with  the  party  of  the  first  part  for  the  ferrving 
business  to  be  done  from  the  lands  of  the  first  party  in  Madison 
county,  and  at  said  station  of  Yenice,  and  that  it,  the  said  second 
party,  will  not  seek  to  divert  traffic  which  may  he  offered  for  said 
station  and  ferry  to  other  points  on  the  line  of  the  railroad  now 
operated  by  it,  the  said  second  party,  and  that  it,  the  said  second 
partyj  will,  at  all  times  during  tne  continuance  of  tliis  agreement, 
ofier  the  same  facilities  tmd  accommodation  to  parties  <^ring  to 
do  business  either  to  or  from  said  station  as  are  by  it,  the  said 
second  party,  afforded  to  parties  who  ship  freights  to  or  from  other 
points  on  the  line  of  the  railroad  now  operated  by  said  second 
party.  And  the  parties  hereto  mutually  covenant  and  agree  that 
in  case  it  shall  at  any  time  hereafter  be  deemed  advisable  to  adopt 
a  method  of  transporting  freights  and  passengers  across  the  Mis- 
sissippi river  at  said  station  diSering  from  the  method  now  existing 
and  in  use,  and  that,  by  reason  of  such  change  in  said  mode  of 
transferring  freights  and  passengers,  it  shaU  become  necessary  to 
construct  a  new  landing  BpecialTy  adapted  to  such  new  mode  of 
transfer  at  said  station,  then  and  in  that  case  the  said  party  of  the 
second  part  shall  and  will,  at  its  own  proper  cost  and  expense,  erect 
and  construct  such  new  landing  at  some  point  on  the  river  front  of 
the  premises  hereinbefore  granted  and  conv^ed  to  said  second 
party  by  the  first  party,  and  below  the  present  knding  of  the  party 
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of  the  fint  part,  and  that  Baid  eeoond  party  Bhsll  and  will  in  snch 
case  build  and  TnainfaHn  g]]  tracks  and  other  apportenuices  which 
shall  be  aeoeaaarj  and  proper  to  render  the  said  new  landing  bo  to 
foe  oonstraoted  as  aforesaid  available  for  the  purpose  of  the  new 
mode  of  transfer  aforesaid.  And  the  said  first  par^  agrees  in 
SDch  case  that  it  will  so  alter  and  constmct  the  ferry  boats  at  that 
time  in  use  b;  said  first  party  that  the  same  shall  be  br  audi  alter- 
ation and  constraction  adapted  to  the  new  mode  oi  transfer  so 
adopted  as  aforesaid,  and  capable  of  amply  accommodating  all  the 
bnsinesB  which  raay  be  offered  at  said  station  of  Yenice  by  reason 
of  sach  change  in  the  manner  of  transacting  the  same  as  aforesaid." 
The  evidence  also  shows  that  in  May  or  Jnn&  1869,  car  transfer 
was  introdnced  at  the  Madison  Coantr  Ferry  at  V  enice,  and  that  de- 
fendant prepared,  at  its  own  cost,  the  saia  landing  stipulated  for, 
and  also  switch  tracks  for  transfer  of  cars  to  the  boats  of  said  ferry, 
and  that  ever  since  that  time  whenever  freight  in  cars  was  passed 
over  the  river,  it  was  done  by  said  ferry ;  that  said  cars  bo  transfer- 
red were  first  carried  throoe^i  the  town  of  Venice  to  the  terminus 
of  defendant's  road  in  East  St.  Lonis,  and  the  frei^t  destined  for 
St,  Lonis  or  beyond,  if  not  billed  to  St.  Louis  via  Venice,  was  de- 
tained to  await  orders  as  to  how  it  should  be  shipped  across  the 
river,  whether  by  car  transfer  at  Venice  or  parcel  transfer  in  loaded 
wagons  at  the  Wiggins  Ferry.  If  such  freight  was  ordered  to  be 
sent  by  the  Venice  Ferry,  the  order  was  obeyed,  and  snch  cars  as 
well  as  oars  containing  freight  billed  to  St,  Lonis  via  Venice,  were 
sent  back  to  Venice,  a  distance  of  abont  two  miles,  and  switched 
on  to  a  track  connecting  with  the  Venice  car  transfer  boat  at  a  cost 
of  $1.50  per  car,  and  when  loaded  on  such  boat,  if  it  landed  on  liie 
St  Lonis  side  at  Carr  Street,  the  distance  which  it  travelled  was 
abont  two  milee,  or  if  it  landed  at  Chouteau  Avenue  or  the  depots 
of  the  Iron  Monntun  and  Pacific  B.  K.  Co.,  the  distance  was  abont 
fonr  miles.  The  evidence  shows  that  the  Wiggins  Ferry  Co. 
introdnced  car  transfer  in  the  summer  of  1870,  and  that  tmrteen 
ont  of  fourteen  railroads  ased  its  car  transfer  boats,  and  the  distance 
traversed  to  make  its  landing  at  said  Carr  Street  was  about  700 
jards,  and  the  distance  to  make  its  landing  at  said  Chouteau  Avenue 
was  about  two  miles.  While  the  evidence  showed  that  defendant, 
in  consequence  of  the  steepness  of  the  grade,  could  not  extend  its 
track  in  a  direct  line  to  plaintiff's  transfer  boats,  it  also  showed  that  an 
-extension  and  connection  could  have  been  made  by  a  curved  line.  Mr. 
Bifldom  testified  that  there  was  no  difficulty  in  making  approaches 
-  for  the  Chicago  and  Alton  by  a  curved  line.  Mr.  Smith,  a  railroad 
engineer  of  ten  or  twelve  years'  experience,  testified  that  he  was 
ffffniliar  with  car  transfer  approaches  at  East  St.  Lonis,  and  that 
one  eonld  be  well  made  from  the  Chicago  and  Alton  track  cai  a 
sixteen  degree  cnrve  and  300  foot  radius.  Mr.  Clnhb  testified  that 
the  track  of  the  Chicago  and  Alton,  from  its  depot  at  East  St.  Louis 
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to  Brooklyn,  runs  parallel  with  the  river,  ia  some  places  within  250 
feet  of  it  -,  that  between  it  and  the  rirer  there  is  open  gronnd,  and 
that  there  was  no  reason  why  the  Chicago  and  Alton  coold  not^ 
with  a  track  of  1200  feet,  connect  with  the  Wi^;iu8  transfer  at  the 
south  line  of  the  town  of  Brooklyn. 

The  evidence  also  shows  that  on  the  18th  day  of  April,  1870,  the 
following  drcolar  was  iesae : 

"CraoAQO  AHD  Altok  R.  R  Co.,  April  18th,  1S10. 

"  Listniotions  to  Ai^ts:  Complaint  has  been  made  to  Hm 
company  by  the  Wiggms  Ferry  Co.  of  St.  Loois,  that  its  agents 
have,  contrary  to  formeri  nstmctions  isened  them  on  this  subject, 
in  some  cases  forwarded  freight  sent  to  and  from  St.  Louis,  by  way 
of  Venice,  in  Madison  coanty,  withont  instmctions  from  the  smpper 
or  consignee  ao  to  do.  Ton  are  therefore  specially  instructed,  m  all 
cases  without  exception,  where  goods  are  delivered  to  this  company 
for  transportation  to  and  from  St.  Louis,  and  no  direction  is  given  yon 
bv  the  person  or  persons  controlling  the  same  as  to  the  route  by 
which  the  same  shall  be  sent,  to  way-bill  snch  goods  to  or  from  the 
city  of  St.  Lonis,  via  £a6t  St.  Louis.  In  cases  where  the  person  or 
persons  controlling  the  goods  dehvered  to  this  company  for  trans- 
portation to  and  from  St.  Lonis,  gi^o  orders  that  such  goods  shall 
be  sent  via  any  other  point  than  £^t  St.  Lonis,  yon  are  instructed 
to  send  the  same  according  to  the  orders  given,  and  in  eyery  case 
to  note  the  directiouB  of  the  shipper  on  the  way-bill  accompanying 
the  goods  and  on  the  bill  of  lading  delivered  to  the  shipper.  A^nts 
are  positively  forbidden  to  use  any  attempt  to  influence  shippers- 
or  other  p^'sons  controlling  the  direction  of  freight  either  to  or  from 
St.  Lonis,  in  favor  of  any  particular  ronte,  but  in  every  case  to  leave 
snch  parties  entirely  free  to  ship  by  whatever  route  they  may  choose,, 
without  anv  interra^nce  on  meir  part  or  attempt  to  control  the 
dhection  of  ench  freights. 

"  T.  B.  Bi^cEBTOiTE,  President. 

"J.  C.  MoMuLLm,  General  Snperintendent" 
)  light  ( 
t  only  1 
at  the  Wiggins  than  at  the  Yenice  ferry,  and  that  the  contract  of 
1866  between  the  defendant  and  the  Madison  County  Ferry  was  in 
fraud  of  the  righto  of  plaintiff  under  the  contract  of  1864,  and 
made  in  the  interest  of  defendant  and  not  in  the  interest  of 
either  the  public  or  the  shipper.  We  cannot  resist  the  impression 
which  the  above  facts  have  made  upon  our  minds ;  that  they 
erinoe  a  purpose  on  the  part  of  defendant  how  not  to  perform  its- 
contract  with  the  Wiggins  Ferry  Co.,  so  as  to  evade  the  obligationB. 
it  imposed,  and  at  the  same  time  to  retain  all  the  benefits  it  received 
tmder  it.  V^iile  we  recognize  the  right  of  the  shipper  to  direct 
tLe  route  by  which  his  go«»B  shall  be  carried,  and  we  correspond- 


In  the  light  of  these  facta,  we  are  satisfied  that  pnblic  interest 
could  not  only  have  been  as  well  but  better  served  by  car  transfer 
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inc  dnty  of  the  carrier  to  obey  the  direction,  we  do  not  think  the 
principle  can  be  invoked  by  defendant  in  this  case  to  relieve  it  from 
TeapotiBibilJty  incurred  nnder  the  contract  of  1864,  for  the  reason 
that  the  evidence  tends  stronglr»  if  not  conclnsively,  to  show  that 
the  defendant,  by  its  action  in  the  premises,  had  redncied  the  shipper 
to  the  neceesity  of  electing  to  take  either  wagon  or  piece  transfer  at 
the  Wiggins  ferry,  or  car  transfer  at  the  Venice  ferry,  and  thne 
forced  tie  shipper  to  accept  car  transfer  at  Venice,  thereby  subject- 
ing bis  goods  to  transportation  on  the  water  a  distance  twice  as 
great  as  Uiat  to  which  they  wonld  have  been  eabjected  if  transferred 
by  the  WiMiins  ferry. 

In  this  view  of  the  case  the  qneetion  as  to  whether  the  way-bill 
copy-books  and  manifest  copy-books  offered  in  evidence  ought  or 
not  to  have  been  received,  is  immaterial  The  purpose  for  which 
they  were  oSered  was  to  show  that  the  defendant  was  directed  by 
the  shipper  to  ose  the  Venice  ferry  in  making  car  transfer,  and 
acted  in  obedience  to  snch  orders.  If  the  evidence  offered  wonld 
have  established  the  above  facts,  still  in  view  of  the  further  fact  al- 
ready established,  that  defendant,  by  declining  to  have  car  transfer 
at  tite  Wiggins  ferry,  when  the  evidence  shows  it  could  have  been 
had  with  more  facility  than  at  Venice,  and  defendant,  nnder  its 
contract  with  plaintiff,  was  bound  to  provide  for  it,  had  reduced  the 
shipper  to  the  neceesi^  of  taking  car  transfer  at  Venice,  where  it 
had  been  prorided  at  the  instance  and  snegeetion  of  defendant  in 
disregard  of  its  obligations  to  plaintiff,  demidant  cannot  be  heard 
to  say  that  it  violated  its  contract  by  direction  of  the  shipper.  The 
choice  of  the  shipper  having  been  thus  compelled  by  defendant,  it 
is  as  mneh  bound  by  the  act  as  if  it  had  directly  controlled  me 
transfer.  Defendant  cannot  be  heard  to  say  that  it  did  not,  but 
that  the  shipper  did  control  the  car  transfer  at  Venice  when  it 
is  Iclear  from  the  evidence  that  snch  control  by  the  shipper  was 
bron^t  about  and  forced  upon  him  bv  the  wrongful  act  of  defend- 
ant in  not  regarding  the  obugations  of  the  contract  -with  plaintiff. 

While  the  exceptions  made  to  the  report  of  the  referee  might 
well  have  been  overruled  on  the  ground  that  they  were  not  so  spe- 
cific as  to  inform  the  court  in  what  particular  the  report  was  un- 
sustained  by  the  evidence,  nor  wherein  it  was  against  the  law  and 
instmctions  of  the  conrt,  nor  what  incompetent  evidence  was  re- 
jected by  the  referee,  still  if  we  consider,  as  contended  for  by 
counsel,  that  the  exceptions  were  sufficiently  speci^c  to  require  the 
court  to  look  into  the  evidence  on  which  the  rq[>ort  was  based,  we 
are  of  the  opinion  that  the  trial  court  did  not  err  in  overruling  the 
exceptions,  inasmach  as  there  was  evidence  tending  to  establish 
eveiT  fact  found  by  the  referee.  It  has  been  held  by  this  court 
in  the  cases  of  Western  Boatman's  Benev.  Aseo.  v.  Kribben,  48 
Mo.  37,  and  Franz  v.  Dietrick,  49  Mo.  95,  that  the  report  of  a  ref- 
eree is  equivalent  to  a  special  verdict  and  will  not  be  disturbed  on 
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appeal  as  beine  against  the  veizlit  of  evidence ;  that  we  will  not 
go  into  a  consideration  of  the  snmciencr  of  the  evidence  to  soppoit 
the  finding  of  the  referee.  "  The  finaing  of  the  referee  stands  as 
the  verdict  of  a  jorv,  and  where  there  is  any  evidence  to  sngtain 
it  we  will  sappoee  tnat  the  whole  evidence  was  properly  weighed 
and  the  requisite  effect  giren  it." 

The  referee  in  his  report  gave  to  plaintifE  aa  damages  the  profits 
for  ferrying  all  cars  transferred  by  the  Venice  ferry  containing 
freight  received  and  billed  for  carriage  over  defendant's  road  at 
places  or  for  destinations  beyond  the  terminnB  of  ita  road.  Tlio 
referee,  in  thuA  acting,  adopted  the  role  laid  down  by  the  trial 
conrt  in  giving  ita  judgment,  where  it  is  said  that  "  the  conclusion 
reached,  therefore,  is,  that  the  proper  construction  of  the  agree- 
ment required  the  defendant  in  all  cases  where  it  engaged  in  con- 
tracts for  the  transportation  of  persons  or  property  beyond  the  ter- 
minus of  its  road,  and  the  execution  of  such  contracts  required  the 
employment  of  a  ferry  between  St.  Louis  and  the  Ulinoia  shore,  to 
employ  the  ferry  of  plaintiff,  and  in  whatever  instances  the  de- 
fendant has  failed  to  do  this  it  is  liable  for  all  profits  lost  to  it  by- 
reason  of  such  failore,  and  this  applies  as  well  to  freights  in  bnlt 
or  oars  as  in  parcels  or  packages.  In  view  of  the  fact  that  defend- 
ant obligated  plaintiff  always  to  keep  sufficient  ferry  boats  and 
appliances  to  do  all  the  ferrying  of  persons  and  property  required 
to  De  done,  and  the  fact  that  plaintiff  had  fully  complied  with  ita 
obligation  and  had  incurred  aU  the  expense  of  time,  money  and 
labor  to  carry  the  required  freight,  the  above  rule  for  the  measure- 
ment of  damages  was  fully  aumorized.  Pond  v.  Wyman,  15  Mo. 
183 ;  Neams  v.  Harbert,  25  Mo.  352. 

The  instructions  given  by  the  court  show  that  the  canse  was 
tried  upon  a  view  of  the  case  more  favorable  to  defendant  thiin 
that  which  we  have  taken  of  it,  and  upon  full  examination  of  the 
record  we  are  unable  to  pwceive  that  any  error  was  committed 
against  the  defendant,  and  will,  therefore,  reverse  the  judgment  of 
the  court  of  appeals  and  affirm  that  of  the  circuit  court,  m  whicli 
all  the  judges  concur. 

Auar  t{f  railroadt  to  etntna  aith  OMnwttn;  Unet  ta  earry  ptutmggn  ancf 
fttight  li^ond  iu  ovm  Urmiin. — It  will  be  abaerved  that  the  court  bolds  that  the 
feny  compacj  had  already  secured  from  the  legialatnre  the  right  to  cany 
acroM  the  Hiuisaippi  all  pameugera  and  freight  to  be  ferried  across  rrom  the 
t«rtiiiniu  of  the  railroad,  not  only  at  that  point,  but  for  some  distance  above 
and  below,  aod  that  the  company  already  baTing  establiihed  ita  terminua  at 
the  ferry  landing,  there  waa  little  or  no  inducement  for  the  ferry  company  to 
enter  into  the  contract  to  carry  all  freight  and  paaseDKcra  of  the  railroad 
company,wheDalreadybylawitwascompeTled  todoaoif  the  proper  compen- 
aation  for  auch  tranaportation  was  tendered;  but  on  the  contrary  it  was  a 
ffreat  inducement  to  the  railroad  company  to  secure  the  right  of  passage  for 
ita  pasaengeia  to  and  from  tta  terminus  and  the  city  of  St.  Louia,  since  nearly 
all  paasengerB  and  freight  over  its  road  waa  destined  to  or  from  auch  dty. 
Further,  the  ferry  company  do  not  seek  to  avoid  the  conttact  becauae  it  i» 
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nlks  Tirei,  or  without  consideradoD,  bat  it  la  the  Tulrood  corapanj  that  taM 
ncnred  the  011I7,  apparentlj,  benefit  retaltin^  from  the  contract. 

Bnt  it  is  well  settled  that  a  common  earner  ma;  contract  to  canr  to  a 
point  befood  the  terminus  of  its  own  line  so  as  to  become  liable  for  it« 
deliverT  at  such  point,  and  that  the  liabllit;  attaching  at  the  commeDcement 
will  coDtlnue  throughout  the  whole  transit.  East  Tenn.,  etc.,  R.  R.  Co.  s. 
NeUoD,  1  Cold.  276:  Newell  v.  Smith,  49  Vt.  355;  Roberta  s.  Van  Buakirk, 
11  N.  T,  K\ ;  Steamboat  Co.  e.  Brown,  M  Pa.  St.  77;  Noy«  e.  Railroad  Co., 
87  Tt.  110;  Quimbj  e.  VaDderbiU.  17  N.  T.  S06:  Williams  e.  Vanderbilt,  88 
K.  Y.  ai7;  Peet  t.  Railway  Co.,  19  Wis.  118;  Bt  Louia,  etc.,  R.  R  Co.  t.. 
lipea,  13  Kan.  505;  Wahl  e.  Holt,  SO  Wb.  708;  Hlinoia  Cent.  R  R.  Co.  v. 
JohnaoD,  S4I11.  Se9;Roote.  O.W.  R.  R.C0.,  4S  N.  Y.  024;  Illinoia  Cent.  R. 
R.Co.«.  Copeland.  S4  III.  S8a;Condit«.  O.T.  R.W.,  4  Laws,  106;  Pennayl- 
vasiaRR.  Co.  n.  Berry,  68  Pa.  8t.  372;  Southern  Express  Co.  e.  Shea,  88 
Qeo.  519;  Bryan  t>.  H.  &  P.  H.  R  Co.,  11  Bush.  B97. 

It  ij  the  established  doctrine  in  England  that  when  a  carrier  accepts  for 
carriage  goods  directed  to  a  deatination  beyond  tta  own  route,  it  assumes  by 
tile  very  act  of  acceptance,  in  the  absence  of  any  express  contract  upon  the 
snbJectjtbeobligatiDntotranaporttbemtotheplace  to  which  they  are  directed. 
Moaehamp  v.  lAncaater  &  Preston  Junction  R.W.,  8  H.  and  W.  431 ;  Scothom 
9.  Railway,  S  Exch.  341 ;  Crouch  v.  Railway,  2  Hurl,  and  Nor.  481 ;  ume 
case,  8  H.  and  N.  38S;  Wilby  t.  Rulwa;ri  3  H.  and  N.  708. 

This  is  carried  to  such  an  extent  that  in  case  of  loss  of  the  goods,  no  mat* 
ter  00  which  of  half  a  doun  lines  neceiaary  to  carry  them  to  their  dea- 
tjnation,  only  the  company  contracting  to  carry  thMU  can  be  held  liable  by 
the  owner  of  the  goods.  Collins  e.  Railway,  11  Ezch.  790;  Uytton  e.  Bm1> 
way,  4  H.  and  N.  810;  Coion  v.  Railway,  0  H.  and  N.  274. 

A  number  of  American  cases  hold  that  th<:  iicceptance  of  the  gooda,  in  the 
absence  of  an  express  contract,  bids  the  carrier  to  transport  them  at  con- 
signed or  directed,  although  it  may  be  to  a  place  to  which  the  carrier  itself 
doea  not  carry,  and  by  so  accepting  the  goods  it  binds  itself  to  be  responsible 
for  their  safe  delivery  at  their  ^atination.  Ulinoia  Central  R.  R  Co,  e. 
Copeland,  24  III.  883;  Illinois  Central  R  R  Co.  e.  Johnson,  84  111.  889; 
Illinois  Central  R  R  Co.  e.  Frankenberg,  54  HI.  B8;  Chicago,  etc,  R  R  Co. 
e.  People,  06  111.  860;  U.  B.  Express  Co.  «.  Hunea,  67  HI.  187;  Adams  Ex- 

Er«se  Co.  e.  Wilson,  81  HI.  880 ;  Bradford  e.  Railmsd,  7  Rich.  301 ;  Southern 
zpreaa  Co.  e.  Bhea,  88  Geo.  019;  Hoabere.  Southern  Express  Co..  88  Geo. 
87:  Kyle  v.  Railroad,  10  Rich.  882;  Weed  ».  Railroad.  19  Wend.  084;  Carter 
e.  Peck,  4  Saeed,  301;  Bennet  d.  Filyaw,  1  Pla.  408;  Hullinn  v.  Railway, 
86  Iowa,  1 81 ;  Western  &  Atlanta  R.  R.  Co.  e.  HcElwel,  6  Heisk.  308 ;  Angle 
V.  Railroad,  9Iowa,  487;  EastTenn.  &Vs.  R  R  Co.  v.  Rogers,  6  Heisk.  I4S; 
Louisville,  etc.,  RR  Co.  r.  Campbell,  7  Heisk.  208;  Lock  Company  0.  Rail- 
road Co.,  48  N.  H.  889. 

Other  American  caaee  hold  against  the  rule  referred  to,  and  with  emphasis 
pronounce  against  it  as  unjust  to  the  carrier,  and  is  unnecessary  upon  any 
gronnds  of  public  policy.  These  uses  hold  in  the  absence  of  any  contract, 
except  such  as  generally  to  be  implied  from  the  acceptance  of  the  goods  for 
carruge,  the  obligation  of  the  carrier  extends  only  to  the  transportation  to 
the  end  of  the  route  and  a  delivery  there  to  the  next  succeeding  carrier  to 
further  the  transportation.  Nutting  t.  Railroail,  I  Gray,  ^03;  Darling  e. 
R\Uroad,  11  Allen.  390;  Phillips  e.  Railroad.  78N.C.  294,  Hood  e.  Railroad, 
23  Conn.  002:  Perkins  e.  Railroad,  47  Mc.  589;  Skinner  e.  Hati,  60  He.  477; 
Pautatlcn  e.  Hall.  61  He.  017;  Railroad  Co.  o.  Hsnufacturine  Co.,  16  Wall. 
S18;  Railroad  Co.  t.  Pratt.  22  Wall,  128;  Bantvoord  v.  St.  John,  6  Hill.  108; 
Brintnall  e.  Railrosd.  83  Vt.  660;  Farmers'  and  Mechanics'  Bank  e.  Trans. 
Co.,  28  Tt.  188;  McHillao  v.  Rulruad,  10  Mich.  130;  Crawford  «.  Railroad 
AlMciation,  01  Miss,  222;  Burroughs  e.  Rulroad,  100  Mass.  26;  Camden, 
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etc,  R  R.  Co.  e.  Porejth,  61  Pa.  St.  81 ;  B.  A  O.  R.  R.  Co.  t.  Schumaker, 
29  Hd.  176;  Irub  e.  Railroad,  19  Hinn.  870;  Cundict  «.  RAilroad,  64  N.  Y. 
60a ;  Elmore  «.  Railroad,  28  Conn.  4S7 ;  Boot  e.  Railroad.  45  N.  Y.  SS4. 

It  will  be  aeeo  that  the  greater  weight  ol  authorit;  and  number  of  cases 
is  decidedly  agaioat  the  English  rule. 

In  QcorglB  the  cues  hold  that  the  ownerof  the  goods  must  eeek  his  remedy 
excluaiTely  from  the  carrier  with  whom  the  contract  for  carriage  was  in  tho 
first  place  made.  Hosher  e.  Southern  Bzprees  Co.,  88  Geo.  87;  Southern 
Express  Co.  v.  Bbea,  SB  Q«o.  619. 

Bat  other  cases  hold  difFersntly  and  give  the  owner  of  the  goods  bis  option 
as  against  which  company  be  will  bring  bis  action — either  against  the  com- 
pany to  whom  he  delivered  them  or  the  company's  agent  to  forward  tbem. 
Illinois  Central  R.  R.  Co.  e.  Cowela,  32  111.  116;  Anchor  Line  e.  Bartes,  68 
m.  866;  Southern  Express  Co.  «.  Hess,  SS  Ala.  19;  Barter  e.  Wheeler,  49  K. 
H.  9;  Chicago  &  N.  W.  R.  W.  Co.  v.  Packet  Co.,  70  111.  318. 

But  aside  from  any  construction  of  an  implied  contract  arising  by  an 
acceptance  of  goods  marked  for  a  point  beyond  the  carrier's  line,  there  is  no 
doubt  but  that  a  contract  entered  into  by  the  carrier  for  that  purpose  is  valid 
and  will  be  enforced,  even  though  the  point  of  destination  (as  m  the  min- 
cipat  case)  is  beyond  the  State  line.  Burtis  e.  Railroad,  24  N.  Y.  273;  Ben- 
nett V,  Peninsular  Steamboat  Co.,  6  Com.  B.  775;  Phillips  e.  Railroad,  7S 
N.  C.  294;  Root  e.  RMlroad,  46  N.  Y.  682;  Pratt  e.  RaUroad,  28  Wall.  183; 
Hill  Van.  Co.  o.  Railroad,  104  Hsss.  122;  Gray  e.  .Jackson,  SI  N.  H.  0; 
Woodward  «.  Railroad,  1  Bias.  408;  Quimby  v.  Vanderbilt,  17  N.  Y.  306. 

And  such  an  undertaking  may  be  shown  by  any  circumstances  indicating' 
an  understanding  between  the  parties  that  the  carriage  was  to  be  for  tho 
whole  distance,  auch  as  a  through  bill  of  lading  or  receipt.  Candee  v.  Penn- 
sylvamaR.  R.  Co.,  21  Wis.  682;  or  by  showing  that  the  carrier  held  itself  out 
as  a  carrier  and  received  payment  for  the  entire  distance.  Berg  e.  Narragan- 
sett  Steamship  Co.,  6  Daly,  894;  Evansville,  etc.,  R.  R.  Co.  e.  Androscoggin 
Mills,  22  Wall.  594;  Robinson  e.  Merchants'  Despatch  Trans.  Co.,  46  la.  470. 

One  passenger  carrier  may  sell  bis  own  and  at  the  same  time  the  tickets  of 
connectmg  lines,  entitling  the  passenger  to  through  transportation  to  his  des- 
tination over  all  the  lines,  and  may  receive  the  fare  for  the  whole  distance, 
without  i>ecoming  responsible  for  the  passenger's  cairiage  beyond  bia  own 
line. 

The  ticketa  in  such  cases  are  known  as  coupon  tickets,  and  auch  ticket  is 
considered  a  separate  contract  of  the  carrier  over  whose  route  it  entitles  the 
holder  to  be  carried.  The  carrier  who  sella  them  is  the  agent  of  the  several 
lines.  Enigbt  v.  Railroad,  56  Me.  284;  Sprague  n.  Smith,  39  Yt.  431;  Blmor» 
e.  Railroad,  38  Conn.  467 ;  Milnor  r.  Railroad;  63  N.  Y.  868 ;  Hood  e.  Railroad, 
22  Conn.  1;  Kessler  e.  Railroad,  7  Lana,  62;  Brooke  e.  Rulway,  15  Mich. 
883:  Ellsworth  V.  Tart,  36  Ala.  788;  Horton  v.  Railroad,  lUMass.  44;  Stimson 
r,  Ruitroad.  98  Mass.  88. 

Contra,  Candee  c  Rulroad,  21  Wis.  683;  Illinoia  Cent.  R.  R.  Co.  «.  Cope* 
land,  24  111.  S33;  Furstenhein  e.  Railroad,  9  Heisk.  288. 

Notwithstanding  the  general  rule,  that  riulroad  companies  may  bind  them* 
selves  to  carry  go<Ms  beyond  the  termini  of  their  own  lines,  the  supreme  court 
of  Connecticut  las  declared  such  contracts  void.  Hood  v.  Railroad,  23  Conn. 
1;  Converse  V.  Transportation  Co.,  88  Conn.  166;  8.  C,  6  Amer.  L.Reg.,  214; 
Naugatuck  R  R.  Co.  p.  Waterbury  Button  Co.,  24  Conn.  468;  Elmore  e. 
Nantucket  R.  R.  Co.,  23  Conn.  467. 

But  if  the  charters  of  such  companies  had  authorized  them  to  extend  their 
lines  into  another  State  (as  in  the  principal  caae),  or  to  make  such  class  of 
contracts,  it  is  very  doubtful  if  a  contract  would  be  held  void  wherein  it  was 
agreed  to  cnrry  goods  into  snotber  State  or  beyond  the  termination  of  the 
company's  line. 
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But  In  the  great  nULJoritj  of  cases  a  nulroad  compui j  in  Dukmg  such  con- 
Inctais  held  to  the  same  liabilitj  aa  private  indiTiduals,  and  no  distinction 
botween  the  contisct  of  a  private  individual  and  a  corporation  is  drawiL 
WObje.  Railwaj,  SHurl.  ft  Nor.  708;  Perkins*.  Railroad,  47  Ue.  S7S ;  Boot 
«.  Railroad,  46  N.  T.  624 ;  Buffet  v.  Railroad,  40  N.  T.  IS8;  Western,  etc.,  R. 
R.  Co.v.HcElwel,  6Ueisk.21B;Burtist>,RaUroad,  a4N.  Y.  SaS;  Bissell  e. 
Michigan,  etc.,  B.  R.  Co.,  23  N.  T.  208;  Wart  e.  Railroad,  4  Beld.  97; 
Scbroederv.  Railroad,  4  Duer,  SS;HillHaD.  Co.  e.  Railroad,  104  Hast.  1S3; 
Nojeac.  Railroad,  27  Vt.  llOiFeitale.  Railroad  Co.,  100  Mass.  898. 

For  two  very  instructive  cases  upon  the  liability  of  cummon  carriers  to 
faansport  goods  beyond  the  t«miini  of  their  own  lines,  whuu  there  b  a  con- 
tract express  or  implied,  see  that  of  the  New  Hantpshire  Supreme  Court, — 
Nashua  Lock  Co.  «.  Worcerter,  etc,  R.  R.  Co.,  10  Amer.  L.  Reg.  344 
(1671)  and  note  bj  Judge)  RedSeld.  Also  of  the  Vermont  Supreme  Court, 
Hoiae  9.  Brainerd,  8  Amer.  L.  Reg.  604  (1869),  and  note.  See  also  Bt.  Louis 
Ins.  Co.  «.  Bt.  Louis,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cos.  260,  and 
note;  Helliwell  e.  Grand  Trunk  R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Gas.  610; 
Baltimore  &  Ohio  R  R  Co.  v.  Campbell,  1  Am.  &  Eng.  246. 

Restraint  of  trade. ->Tbe  court  in  the  principal  case  draws  a  well-known 
distinction  with  regard  to  contracts  in  restraint  of  trade.  Such  a  contract 
ii  void  if  it  is  given  for  a  general  restrunt  of  trade;  but  it  is  otherwise 
if  the  restraint  is  partial  and  reasonable.  What  is  a  void  contract  must 
depend  largely  upon  the  construction  to  be  placed  upon  the  contract,  the 
eitent  of  the  business,  whether  it  is  neccssanly  confined  to  one  section  of 
the  country,  or  may  be  carried  on  in  many  section). 

Thus  where  A  was  engaged  in  navigating  the  waters  of  California  alone, 
and  in  1864  sold  a  steamer  to  B,  engaged  in  navigating  the  Columbia 
River  in  Oregon  and  Washington  Territories,  Hubject  to  a  stipulation  that 
be,  B,  would  not  employ  it  or  sufier  it  to  be  employed  for  ten  years  from 
the  date  of  sale  in  any  waters  of  California,  and  B  three  years  afterwards 
sold  the  steamer  to  G,  engaged  in  navigating  Puget'a  Sound,  subject  to  a 
stipulation  that  she  should  not  be  run  or  employed  upon  any  of  the  routes  of 
travel,  or  the  rivers,  bays,  or  waters  of  the  State  of  California,  or  the  Columbia 
River  or  its  tributaries,  for  the  period  of  ten  years  from  May  Ist,  1887.  it  was 
held  that  the  latter  contract  was  not  void  or  in  restraint  of  trade,  because 
it  was  only  in  partial  restraint  of  trade.  Oregon  Steam  Nav.  Co.  e.  Winsor, 
to  Wall.  64.     But  see  Wrieht  v.  Rider,  86  Cat.  643. 

A  contract  la  restrunt  of  the  right  of  making,  selling  and  trading  fanning 
mills  south  of  the  Wabash  River,  within  thirty  miles  of  Marion,  Indiana,  was 
beld  to  be  unobjectionable.  Bowser  e.  Bliss,  T  Blackf,  844.  So  a  bond  not 
to  practise  as  a  surgeon  within  ten  miles  of  Thetford  was  held  valid.  Davis 
«.  Mason,  S  T,  R  118 ;  or  not  to  practise  as  a  surgeon  in  Aylesburg  or  within 
twenty  miles,  naywud  «,  Young,  2Chitt.407.  In  the  case  of  an  attorney, 
the  limit  of  Londoa  and  one  hundred  and  fifty  miles  from  thence,  was  held 
reasonable.  Bunn  v.  Guy,  4  East,  190.  So  thecase  of  a  milkman,  the  limit  of 
five  milea  from  Northampton  Square,  in  the  county  of  Middlesex,  was 
held  reasonable.  Proctor  e.  Sargeant,  2  Mann.  &  Gr.  20.  Where  the  agree- 
ment was  that  the  defendant  should  become  assistant  to  the  plaintifl»  in  their 
bamness  of  surgeon  dentists  for  four  years ;  that  the  plaintin  should  instruct 
him  in  the  business  of  a  Burgeon  deutist;  and  that  at  the  eKpiraCion  of  the 
term  the  defendant  should  not  carry  on  that  business  in  London,  or 
in  any  of  the  towns  or  places  in  England  or  Scotland  where  the  plain- 
tiib  might  have  been  practising  before  the  expiration  of  such  service,  it  was 
held  that  the  contract  was  valid  as  to  London,  but  void  as  to  not  practis- 
ing in  towns  where  the  ptuntiSs  might  have  been  practising  during  the  ser- 
vice^ as  an  onreasooable  restriction.  Uillan  e.  Hay,  11  Mees.  ft  W^bs.  658. 
8d  a  contract  not  to  practise  meditune,  upon  a  valuable  consideration,  within 
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twelTemileaof  ftpftiticolar  locslitjiaTalid.  HeChir^  Appeal,  S8 Penn.  Hot 
to  eng&ge  ia  b  particiilw  tiade  for  a  nwicifcrt  dm*  ib  the  citj  of  St.  Lonia, 
or  Muij  utber  place,  isTalid  ■■  to  the  ei^of  8L  Iioaiabut  tc^ u  to  geoeiBl 
natnint.  Pelts  >.  Eichele,  C3  Mol  171 ;  Preilwry  a.  Kaber,  18  Mo.  80 ;  Dean 
'    l.«0. 


Where  the  plaintiff  purchaaed  <rf  the  defendant  "Bentlej'a  Miacellan;,'* 
irhicb  waa  then  an  eat^bliahed  magiTJne,  and  ta<A  an  agreeinent  that  the  de- 
fendant wonid  not  pobliah  another  periodicalofalikenatura.  Aftemrdatho 
defendant  entered  into  an  airangement  to  become  tbepabliabera  of  "Temple 
Bar,"  aperiodical  of  like  nature,  and  within  the  reatriction.  It  vaaheldtbat 
the  agrMtnent  waa  valid.  Ainawortfa  •.  Bentlej,  U  Weekly  Rep.  S80.  So  a. 
general  agreeuMot  not  to  write  for  anj  weekly  periodical  for  one  year  ia 
ralid,  although  not  limited  ••  to  apaea.  Stifl  c  GoeMll.  3  Jar.  (N.  8.)  S48. 
Bee  Inmme.  BtiO,  5  Jur.  (N.  &)  M7.  In  LeatherCloth  Co.  v.  Loraont,  L.  R. 
9  £q.  B4S,  acompany  had  been  fanned  for  the  pnipoae  of  workiii^  a  certain, 
process  of  tnanufBctnre  iotrodnced  into  Great  witain  from  America.  They 
pnrchaMd  the  right,  with  an  agreement  of  the  Tendora  that  they  wonid  not 
carry  on  in  any  put  of  Europe  any  company  haTing  for  its  object  the  manu- 
fitcture  or  aale  of  prodnction  tbernn  mannfactored  m  the  bnmneas  or  mann- 
Actnre  of  the  Tendora.  It  was  held  that  Uie  lestraint  waa  not  greater,  having- 
a  regard  to  the  anhject  matter  of  the  contract,  tuan  was  Deceaaary  for  the 
protection  of  the  purchasers,  aod  it  was  enforced  against  the  veadore.  See 
Horse  Twist  Drill  &  Hachine  Co.  v.  Horae,  103  Haas.  73;  Boat«lle  e.  Smith, 
Mas^  111 ;  Angier  s.  Webber,  14  Allen,  211 ;  ailman  c.  Dwi^t,  13  Gray,  356. 

A  bond  conditioned  that  U>e  obligor  shall  never  carry  on  or  be  concerned 
in  the  business  of  founding  iron,  ia  void.  Algw  a.  Tbacber,  19  Pick.  SI.  A. 
contract  not  to  nunnfactnre  ateaiine  candlea  at  any  place  within  the  United 
BUtes,  ia  void.  Lange  e.  Werk,  3  Ohio  St.  520;  Bank  a.  King,  44  N.  T.  86; 
Ciaiaban  e.  Donnolly,  4fi  Gal.  1S2.     Poaribly,  contra.     Staama  «.  Barrett, 

I  Pick.  443,  and  Horse  Twist  Drill,  etc.,  Co.  «.  Horse,  IDS  Haaa.  78.  Tbo 
case  of  Rouaaillon  c.  Bouaaillon,  14  Ch.  TAt.  801,  denied  the  condition  aa  to 
limit  of  space,  and  a  covenant  unlimited  as  to  apace  enforced.  Bee  also 
Leather  Cloth  Co.  v.  Lomsot,  »  Eq.  858. 

On  order  that  it  may  not  be  unreasonable,  the  reatraint  imposed  muit  not 
be  longer  than  Is  required  for  the  necessary  protection  of  the  party  with 
whom  the  contract  is  made.  Oregon  Steam  Nav.  Co.  e.  Winaor,  SO  Wall.  A4 ; 
Horner  c.  Orover,  7  Bing.74S;  Catt  e.  Tonrle,  4  Ch.  6S9;  Leather  Cloth  Co.  s. 
Lorsont,  ft  Eq.  846;  Alleoppfi.  Wheatcroft,  16  Eq.  61;  Orosselli  e.  Lowden, 

II  0.  8t  849;  Lange  e.  Wei*.  S  0.  Bt.  820;  Chappel  r.  Brockway,  81 
Wend.  lfi7;Oilmane.  DwiKht,18  0ray,  8S6;CaL  B.  N.  Co.  o.  Wright,  OC&I. 
3S8 ;  Dunlop  e.  Gregory,  10  N.  T.  Ml ;  Long  v.  Towl,  43  Ho.  645 ;  Hubbard 
d.Uiller,  37  Uich.  IS;  Nobler*.  Bates,  7  Cow.  800-,  Hitchel  e.  Reynolda,  1 
P.  Wm.  181;  Hitchcock  o.  Coker,  «  Ad.  A  El.  488;  Leighton  e.  Waler,  3  H. 
&  W.  S45. 

A  contract  not  to  eserciH  a  trade  within  a  particular  State,  when  the 
contractor  go  binding  himself  is  a  resident  of  such  Btate,  has  been  generally 
held  void.  Taylor  e.  Blanchard,  18  Allen,  875 ;  Dunlop  v.  Gregory,  6  Seld. 
941;  Wriehtv.  Ryder,  86  Cal.  843;  Hoorev.  Bonnet,  40  Cal.  251. 

It  will  be  obseired  that  the  contract  to  employ  the  ferry  company,  in  the 
principal  case,  ia  nnlimited  aa  to  time.  Such  contracts  are  valid.  Hitchcock 
e.  Coker,  6  Ad.  A  B.  488;  Humford  «.  Getting,  7  C.  B.  (N.  8.)  306;  B.  C, 
39  L.  J.  (C.  P.)  165;  Harms  e.  Parsons,  83  Beav.  828;  Catt  c.  Tourle,  4  Ch. 
054;  Leather  6oth  Co.  «.  Loraont,  9  Eq.  845;  Hay  v.  O'Neill.  Weekly 
Notes,  179  (1875).  The  contract  with  the  ferry  company  is  conatmed  so  aa 
to  compel  it  to  furnUh  all  modem  improvements  so  as  to  enable  the  railroad 
to  more  expeditiously  transfer  its  passengers  and  freight;  and  that,  too, 
without  any  reference  being  made  thereto  in  tho  contract. 
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It  ii  andoabtedlj  the  law  that  camera  mu«t  provide  thenuelTea  vith  kII 
improTemeats  sad  inTeDtions  in  the  nuancT  mad  coaatnicdou  of  their  vebi- 
dta  aa  conduce  to  the  raFetj  of  passeogera  bj  their  modea  of  conreyance. 
Smiths.  Bailroad,  19  N.  T.  137  (a  ewitcb  of  an  old  pBttern);  Hegemau  e. 
Western  Railroad,  16  Barb.  868;  B.C.  1BN.  T.  9  (broken  azU);  Cddwelle. 
Hew  Jenej  Steamboat  Co.,  47  N.  T.  282  (defectire  boiler} ;  Heier«.  Railroad, 
•4  Pa.  St.  326  (defective  axle);  Naahville,  etc,  R.  R.  Co.  «.  Hewino,  1 
Snecd,  SSO  (running  an  engine  without  pilot);  Naahville,  et«.,  R.  R.  Co.  e. 
Elliot,  1  Cold.  611  (defective  bridge);  Dnger  o.  Rulroad,  51  N.  Y.  497 
(defective  hook  for  attaching  horses  to  a  car  which  broke  and  frightened  the 
hones  attached  to  the  car,  whereby  thej  ran  over  the  plaintiS  and  ininred 
him);  Taylor  o.  Railway,  48  N.  H,  804  (defective  rail);  Toledo,  etc.,  R.  R. 
Co.  «.  Oonroy,  68  111.  G60;  Oliver  «.  N.  Y.  &  B.  R.  R  Co.,  1  Edmonds,  fi8» 
(defective  axle) ;  Alden  c.  N.  Y.  CeoL  R.  R.  Co.,  26  S.  Y.  102  (same) ;  He- 
Padden  g.  Same,  44  K.  Y.  478  (same);  F.  C.  A  8t  L.  o.  Thompson,  B6  III. 
138  (load  bed);  Holjoke  r.  Grand  Trunk  K  R.,  48  N.  H.  041  (same);  Reed 
*.  N.  T.  Cent.  R.  R.  Co.,  56  Bub.  498  (same);  Virgima  Central R.R.  Co., 
•.  Sanger,  15  Gratt.  280  (ballasting);  KignoU  v.  Chicago,  etc.,  R.  R.  Co.. 
4  Daly,  182  (defective  rails);  Michigan  Southern,  etc.,  R.  R  Go.  ■.  Lautz, 
29  Ind.  638  (same);  Uatteson  t>.  N.  Y.  Cent  R.  R.  Co.,  «2  Barb.  804;  S.  C, 
8S  N.  Y.  487  (rail  removed  by  eection  hands). 

But  this  does  not  require  the  carrier  to  adopt  untried  machinery  or  mode- 
of  coaMraction.  Steinweg  o.  Railway,  43  N.  T.  138 ;  and  the  general  rule 
is  held  not  to  be  applicable  to  ferrymen.  LeBarron  e.  Ferry  Co.,  11  Aliens 
812. 

It  is  intimated  in  the  principal  case  that  if  the  contract  did  not  show  that 
it  contained  an  agreement  that  the  Alton  A  St.  Louis  R  R  Co.  should  have 
a  right  to  oadgn  the  contract  to  the  Chicago  &  Alton  R  R  Co.,  and  from  an 
aTerment  in  ue  petition  that  the  contract  was  entered  into  by  the  first  in 
bebaU  of  the  latter  company,  that  the  defendant  would  not  be  liable  on  the 
eoDtract  by  reason  of  the  assignment.    It  also  appears  that  the  latter  com- 

Cy  accepted  the  assignment  subject  to  all  the  covenants  of  the  contract. 
I  was  held  very  properly  to  bind  the  aaaigoee  to  a  performance  of  all  th» 
atipulationa  of  the  contract. 

Host  cases  where  the  assignee  has  been  held  liable  upon  such  agreements 
are  cases  where  he  assumed  to  pay  a  mortgage  by  acceptinga  deed  for  th» 
lands  mortgaged  with  a  stipulauon  to  that  effect.  Pike  e.  Brown,  7  Cosh. 
IftS;  Goodwin  e.  Gilbert,  9  Mass.  510;  Felch  e.  Taylor,  18  Pick.  188;  Bra- 
man  «.  DowK,  12  Cush.  327;  UcCabe  e.  Swak,  14  Allen,  188;  Maine  «. 
Cnmston,  98  Mass.  817;  Fumor  t.  Durgln,  IIQ  Mass.  SOO;  Jewett  v.  Draper, 
6  Allen,  484;  Crawford  e.  Edwards,  S8  Mich.  854;  Trotter  e.  Hughes,  2 
Keman,  78;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  38;  Belmont  v.  Comao, 
93  N.  Y.  488;  Drury  e.  Tremont  Improvement  Co.,  18  Allen,  171;  Thayer  ». 
Toney,  87  N.  J,  L.  889;  Tichenor  r.  Dodd,  8  Green  (N.  J.),  Ch.  454;  flteb- 
tnna  a.  Hall,  29  Barb.  524;  Moore's  Appeal,  7  Rep.  088. 

The  ground  that  the  contract  was  ultra  vires  is  certainly  untenable.  By  its. 
Charter  the  road  waa  authorized  to  extend  its  line  to  the  City  of  St.  Louia, 
having  only  reached  the  river's  brinkoppoeite  the  city,  and  it  being  impo8sibl» 
to  further  extend  it  without  a  very  expensive  bridge  (and  in  oraer  to  build, 
the  same  a  gnut  from  Congress  was  necessary  for  the  privilege),  it  had  un- 
doubted power  to  contract  for  the  conveyance  of  its  passengers  and  freight 
by  the  ferry  company.     The  consideration  ^ven  for  this  privilege  w—  "-- 


granting  1>y  the  ferrj^company  to  the  railroad  company  a  pla(»  for  the  latter's 
depot.  He  company 'Dad  undoubted  powereto  take  by  the  right  of  eminent 
domain  ground  for  its  depot,  and  it  was  an  untenable  argument  to  say  that  a 


eoBtract  for  sufBcient  space  to  build  such  depot  was  ultra  v: 

tbs  powers  to  take  it  by  proceedings  at  law  upon  making  the  proper  oom~ 
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Ciuatlon.  Nor  can  It  be  It^icallj  ur^ed  that  the  contract  was  ultra  rlres 
cause  the  ferry  company's  compeoBatioa  was  not  a  money  compensation ; 
nor  that  it  was  bo  because  in  restraint  of  trade.  If  a  corporation  Is  author- 
ized to  make  a  contract,  and  no  statute  directs  the  manaer  in  which  it 
shall  be  executed  or  its  terms,  then,  uudoubtedlj,  the  corporation  ma;  entcc 
into  such  contract  upon  the  same  condition  and  terms  that  an  individoal 
could;  each  has  neither  more  nor  less  power  than  the  other,  each  are  equally 
restrained  and  unrestrained.  Viewed  in  whaterer  way  it  can  be,  the  plea  of 
ultra  Tires  was  certainly  bad. 


De  Fobth 

V. 

The  WiBOONsm  &  Minnesota  R.  K.  Co.,  imp. 

(Ca  WUaonrin  BeporU.     AprU  2i~Xay  10, 1861.) 

Where  a  town  board  of  supervisors  is  authorized  by  law  to  issue  bonds  In 
^d  of  a  railroad  only  upon  toe  presentation  of  a  petition  therefor  sijnied  by 
a  certain  number  of  tax  payers  of  the  town,  the  procuring  and  a&dngof 
such  siffnatures  on  Sunday  is  "business,"  and  is  unlawful,  and  confers  no 
Authority  upon  the  supervisors  to  issue  such  bonds. 

The  fact  thai  plaintiff  affixed  bis  signature  on  Sunday  will  not  prerent 
him  from  obtaining  an  injunction  against  the  issue  of  the  bonds  on  tiie  gronnd 
that  the  required  number  of  signatures  were  not  affixed  on  any  aecnlar  day, 
where  he  did  not  on  any  secular  day  authorize  the  presentation  of  such  peti- 
tion to  the  supervisors,  and  where  nothing  had  been  done  by  the  railroad 
«ompany  to  earn  the  bonds  before  it  was  notified  that  plaintiS  would  resiat 
theii  issue  and  denied  the  validity  of  such  signature. 

The  complaint  for  an  injunction  in  aach  a  case  need  not  aver  that  the  per- 
sons who  signed  the  petition  on  Sunday  were  not  of  the  class  described  in 
sec.  46H,  R.  S.,  as  persons  "  who  conscientionsly  believe  that  the  seventh 
day  or  any  other  day  of  the  week  ought  to  be  obeerred  as  the  ^bbath,"  etc 

Affkal  from  the  Circnit  Conrt  for  Clark  County. 

The  case  is  Urns  stated  by  Mr.  JoBtice  Taylor : 

"  This  action  was  brought  to  restrain  the  board  of  enpervieors 
of  the  town  of  Thorp  from  isening,  and  the  defendant  railn^ 
company  from  demanding  or  receiving  from  said  town  board, 
$5000  of  the  bonds  of  saia  town  ia  exchange  for  the  like  amoant 
of  the  capital  stock  of  said  company.  The  complaint  sets  out  the 
fact  that  the  town  of  Thorp  is  one  of  the  duly  organized  towns  in 
Clark  connty ;  and  that  the  respondent  is  the  owner  of  a  large 
amount  of  real  estate  in  said  town,  and  a  resident  tax  payer  thereof. 
It  then  sets  ont  that  the  railroad  company,  being  about  to  constmct 
a  railroad  through  the  counties  of  Clark  and  Chippewa,  and  partly 
tbrongh  said  town,  made  application  for  aid  from  said  town  under 
the  proriBions  of  sections  942-6,  R.  S.,  and  that  such  applioatioa 
was  made  in  the  manner  prescribed  by  the  first  subdiviBion  of  sec- 
tion 946.    It  sets  out  all  the  facts,  showing  that  the  company  had 


Digitized  t,  Google 


ins  rOBTH  e.  THE  WISCONSIN   &   UINNESOTA  B.  B.    00.    39 

apparently  complied  in  all  respects  with  the  provisions  of  section 
946  BO  as  to  entitle  it  to  the  $6000  of  the  bonds  of  the  town,  and 
to  antharize  the  proper  officers  of  said  town  to  issne  B&id  $5000  of 
the  bonds  of  said  town  in  ezchaoge  for  the  like  amonnt  of  the  cap- 
ita] stock  of  Bach  railroad  company;  and  further  alleges  that  the 
board  of  snpervisors  of  said  town  tnreaten  to  issne  said  bonds  and 
deliver  them  to  the  railroad  company  in  exchange  for  snch  stock ; 
that  said  company  claims  and  insists  that  it  is  lawfully  entitled  to 
hare  and  receive  the  said  bonds  from  said  town ;  that  they  will  be 
issoed  by  said  board  of  anpervisors  and  received  by  said  railroad 
company  nnless  restrained  by  the  injnnction  of  the  court ;  and  that, 
if  tlwy  are  so  issued  and  received,  the  property  of  the  plaintiff  and 
of  the  other  tax  payers  of  the  town  will  be  taxed  to  pay  the  same 
and  the  interest  thereon.  It  aUeeee,  as  a  reason  for  enjoining  the 
iBsning  of  said  bonds,  that  the  petition  of  the  resident  tax  payers  of 
Raid  town,  reqnired  to  be  presented  by  the  railroad  company  and 
filed  with  the  clerk  of  the  town,  onder  the  provisions  of  section 
9K,  was  void,  and  insofficientto  authorize  the  issuing  of  said  bonds, 
because  thirteen  of  the  resident  tax  payers  whose  names  appear  npon 
said  petition,  and  without  whose  names,  and  all  of  them,  snch  pe- 
tition wonld  not  be  signed  by  a  majority  of  such  resident  tax  payers, 
18  prescribed  by  said  section,  signed  snch  petition  on  Sunday,  and 
moet  of  them  on  Sunday  the  11th  day  of  July,  1880,  and  not  at 
any  other  time  ;  and  that  such  petition  was  delivered  by  said  rail- 
road company  to  the  clerk  of  said  town,  so  signed,  on  the  12th  day 
of  July,  1880. 

"  Neither  the  board  of  Hupervisors  nor  the  town  clerk,  who  were 
made  defendants  with  the  railroad  company,  appeared  in  the  action. 
The  railroad  company  appeared,  and  nled  a  demurrer  to  the  com- 
plaint, ailing,  as  the  ground  of  demurrer,  that  the  complaint  does 
not  state  facts  siifficient  to  constitute  a  cattse  of  action.  The  demorrer 
tras  overruled,  and  the  court  ordered  judgment  in  tarror  of  the  plain- 
tiff, perpetually  enjoining  the  issningof  said  bonds.  Thedefendant 
oompany  filed  exceptions,  and  appe^ed  from  the  judgment." 

Edwin  H.  Abbot  and  S,  U.  Pinney,  for  the  appellant,  argued 
among  other  things,  that  the  contract  between  the  town  and  com- 
pany was  not  completed  until  the  proposition  had  been  accepted 
by  the  town.  The  statute  provides  that  when  the  company  dehvers 
to  the  town  clerk  certain  papers,  then  the  proposition  shall  be 
deemed  accepted.  R.  8.  sec.  946.  The  complaint  alleges  that  the 
delivery  took  place  on  Monday,  July  12, 1880,  in  exact  conformity 
to  the  provifliouB  of  the  statute.  Nothing  was  done  between  the 
contracting  parties  on  Sunday.  The  contract  took  eSect  on  a 
secalar  day.  The  signatures  were  prima  facie  regular,  and  the 
time  when  they  were  actually  affixed  to  the  petition  is  immaterial 
to  the  validity  of  that  contract  The  signatures  made  on  Sunday 
were  not  void.    They  simply  afford  no  aid  to  either  party  who  is 
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obliged  to  show  affirmatiTely,  as  part  of  his  cose,  the  time 
when  diey  were  written.  Smith  v.  Bean,  16  N.  H.  577 ; 
Troewert  v.  Decka-,  51  Wis.  46.  The  plaintiff  in  this  case,  in 
attacking  the  contract,  is  obliged  to  set  up  his  own  ill^al  act  in 
his  own  behalf.  .  This  he  cannot  do.  Myers  v.  Meinrath,  101 
Mass.  366 ;  Woodman  v.  Hnbbard,  25  N.  H.  67 ;  Morton  v.  GIoa- 
ter,  46  Me.  620;  Hall  v.  Corooran,  107  Mass.  351 :  Sutton  v. 
Wauwatosa,  29  Wis.  21 ;  Schmid  v.  Humphrey,  48  Iowa,  652 : 
Holt  V.  Green,  73  Pa.  St.  198.  Bnt,  on  the  other  hand,  legal 
rights  may  arise  out  of  acts  done  in  violation  of  the  Sunday  laws, 
although  those  acts  cannot  be  need  as  affirmative  proof  to  establish 
such  nghts.  The  fact,  therefore,  of  these  signatures  being  made 
on  Sunday  does  not  impair  the  validity  of  the  petition  nor  dmunish 
its  legal  efiect  when  delivered  to  the  clerk.  Goods  were  landed 
and  stored  on  Sunday  in  the  railroad  warehouse,  and  then  burnt. 
The  warehouseman  was  held  liable  for  their  loss.  Powhatan 
Steamboat  Co.  v.  Appomattox  K.  K.  Co.,  24  How.  247.  A  note 
actually  signed  on  Sunday  but  delivered  on  a  secolar  day  is  valid. 
Lovejoy  v.  Whipple,  18  Vt  379 ;  Goes  v.  Whitney,  24  id.  187 : 
S.  C,  27  id.  272-  Hilton  v.  Houghton,  35  Me.  143;  Bank  of 
Cumberland  v.  Mayberry,  48  id.  198.  And  a  note  made  and 
delivered  on  Sunday,  but  indorsed  before  maturity  to  a  bona  fide 
holder  without  notice  of  the  defect,  cannot  be  impeached  in  bis 
hands.  State  Capital  Bank  v.  Thompson,  42  N.  H.  869 ;  Bank  of 
Cumberland  v.  MAyberry,  48  Me.  198 ;  Allen  v.  Deming,  14  N.  H. 
133.  Notice  of  rescission  of  a  contract  was  lawfully  given  on 
Sunday,  did  not  come  within  the  Nevada  statute.  Pence  v.  Lang- 
don,  99  U.  S.  578,  580.  A  deed  made  on  Sunday  cannot  be 
avoided  by  a  stranger  to  the  transaction,  who  claims  under  a  sub- 
sequent levy.  Green  v.  Godfrey,  44  Me.  25  j  Kichardson  v.  Eim- 
ball,  28  id.  463.  And  a  contract  fully  executed  on  that  day 
which  passes  title  to  property  is  a  valid  ^e.  Ellis  v.  Eiggins,  32 
Me.  34;  Merritt  v.  Earle,  31  Barb.  88.  A  court  of  equity  has 
never  interposed  bv  injunction  in  favor  of  a  complainant  wno,  as 
in  this  case,  seeks  its  aid,  for  himself  alone,  on  the  single  ground 
that  he  and  his  associates  broke  the  law.  And  it  will  not  do  so, 
especially  gainst  a  defendant  whose  only  fault  was  that  he  exe- 
cuted on  Sunday  the  contract  which  the  plaintiff  had  on  Sunday 
expressly  requested  not  the  defendant  bat  the  other  party  to  that 
contract  to  execute.  The  doctrine  that  no  man  shall  take  advan- 
tage of  his  own  wrong  is  ae  firmly  established  in  equity  as  in 
courts  of  law.  Hawkins  v.  Hall,  4  Myl.  &  Cr.  281.  In  this  case, 
too,  the  unlawful  act,  if  any,  wa£  done  by  a  third  party,  who  is  not 
even  one  of  the  contracting  parties.  It  has  been  thus  far  assumed, 
arguendo,  that  the  signing  on  Sunday  was  a  violation  of  the 
statute;  but  this  may  weU  be  donbted.  Many  acts  which  are 
neither  charitable  nor  necessary  may  be  done  by  individuals  in 
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their  own  nuUten  on  Sunday,  without  breaking  the  law.  Thus,  a 
will  executed  on  Sonday  it  valid  (Bennett  v.  Brooks,  9  AIl^ 
118) ;  and  marriage,  which  is  a  pnrelr  civil  contract,  under  onr  law 
is  vaJid.  Gangwere's  Estate,  14  Pa.  St,  117.  The  transaction 
here  impeached  does  not  fall  within  the  ordinary  description  of 
foi^tidden  action.  It  is  not,  in  any  aspect,  the  TnnVing  of  a  con- 
tract. It  is,  in  fact,  a  mode  of  voting  that  the  town  be  aatborized 
to  contract.  Signing  the  petition  does  not  diSer  in  its  nature  from 
casting  of  a  baUot.  It  is  not  "  labor,  busmees  or  work,"  unless  the 
exerciee  of  a  public  function  comes  within  the  sense  of  the  phrase. 
The  words  "  labor,  business  or  work  of  their  ordinary  callings"  are 
the  phrase  in  the  English  statute  (27  Car.  II.,  c.  7,  §  1),  from 
which  onr  Sunday  laws  are  borrowed.  The  Massachusetts  statute 
omits  the  last  four  words,  and,  like  the  Wisconsin  statute,  pro- 
hibits broadly,  "  labor,  business  or  work."  But  in  Massachusetts 
it  is  held  "  that  the  legislature  did  not  intend  to  carry  the  prohi- 
bition further  than  to  restrain  the  ex^xsise  of  all  those  occupations 
and  employments  which  make  np  the  common  and  daily  business 
of  mankind,  and  such  dealings  and  bargains  as  properly  and 
usnally  appertain  thereto."  Bennett  v.  Brooks,  9  Allen,  118. 
The  exercise  of  an  electoral  franchise  is  not  within  the  prohibition. 
What  is  prohibited  to  the  individual  is  the  doing,  for  mere  self- 
interest  and  profit,  those  not  necessary  acta  which  directlr  make 
for  bis  own  advantage.  Snch  actions  as  concern  the  public  weal, 
or  the  private  unremunerated  benefit  of  hie  fellows,  are  taken  out 
of  the  statute.  And  govmnmental  acts  of  all  sorts  have  never, 
appar^itly,  been  constraed  to  be  within  Sunday  laws,  Snch 
acts,  so  fu-  as  they  are  prohibited  on  that  day,  are  forbidden  by 
special  enactment,  not  by  this  statute,  which  only  applies  to  and 
aieqnalifies  private,  not  official,  actors.  See  R.  S.,  sees.  4595, 
2576.  If  it  be  admitted  by  the  respondent  that  the  contract  was 
wholly  made  on  a  secular  day,  but  argued  that  the  town  had  no 
authority  to  make  snch  contract  unless  a  "petition  bearing  the 
agnatnres,"  etc.,  should  be  filed ;  that  the  language  of  the  statute 
must  be  construed  to  mean  legal  signatures ;  and  that  no  signature 
OQ  Sunday  could  be  legal, — it  is  replied :  1.  The  respondent,  at 
any  rate,  cannot  set  np  this  defect  of  authority.  He  is,  substan- 
tially, estopped  to  plead  it,  for  he  created  the  defect  Knox  v. 
CliflEord,  38  Wis.  651,  657.  2.  If  the  illegality  is  in  the  making 
of  the  signatures  on  that  day,  and  the  transaction  was  finished 
when  they  were  written,  then  the  law  declines  to  interfere  in  an 
executed  transaction,  and  leaves  the  parties  where  they  have 
placed  themselves.  The  respondent  cannot  set  up  the  defect  in 
his  signature;  and  the  record,  being  prima  facie  regular,  is  suffi- 
cient oecanse  nnimpeached.  Myers  v.  Meinrath,  101  Mass.  866; 
Smith  «.  Bean,  15  N.  H.  577;  Troewert  v.  Decker,  51  Wis.  46. 
3.  I^  however,  the  getting  of  signatuies  to  the  petition  is  merely 
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a  part  of  the  procesB  of  effecting  the  contract  between  the  town 
and  the  oompanT,  then  the  contract  is  valid,  became  the  petition 
was  not  filed,  ana  the  contract  waa  not  completed,  ontil  the  filing 
on  Monday.  Merrill  v.  Downs,  41  N.  H.  72 ;  Smith  v.  Foster,  i(£ 
223;  Adams  v.  Gay,  19  Vt.  369:  Snmner  v.  Jones,  24  id.  317; 
Harm  v.  Morse,  49  Me.  432;  ffilton  v.  Hooghton,  36  id.  143  ; 
Commonwealth  v.  Kendig,  2  Fa.  St.  451:  Bailej  v.  Blanchard,  GZ 
Me.  168 ;  Kii^  v.  Fleming,  72  HI.  21 ;  Tuokerman  v.  Hinckley,  9 
Allen,  452 ;  Stackpole  v.  Symonds,  23  N.  H.  229 ;  Dickinson  v. 
Richmond,  97  Mass.  45 ;  Trae  v.  Plnmley,  36  Me.  466 ;  H^htal- 
ing  V.  OBbora,  15  Johns.  119;  Reid  v.  State,  53  Ala.  402;  Hnide- 
koper  «.  Cotton,  3  "Watts,  56;  State  «.  Ricketts,  74  N.  C.  187; 
Baxter  v.  People,  2  Gilm.  578 ;  Webber  v.  Merrill,  34  N.  H.  202  j 
Bntler  v.  Kdsey,  15  Johns.  177;  Melchoir  v.  McCarty,  31  Wis. 
256.  The  complaint  does  not  allege,  and  consequently  the  demur- 
rer does  not  admit,  that  the  Snnday  eigneis  were  not  conscientiona 
believers  in  the  observance  of  some  other  day  than  Snnday ;  and 
therefore  it  does  not  appear  that  they  could  not  lawfnlly  perform 
secalar  labor  and  business  on  the  nrst  day  of  the  week.  In  the 
absence  of  such  averment,  their  signatures  cannot  be  presumed  ta 
have  been  made  in  violation  of  sec  4595,  K.  S.,  but  must  be  pre- 
snmed  to  be  valid  under  sec.  4596.  See  Dickinson  v.  Richmond,, 
97  Mass.  45;  TnckennaD  «.  HinUey,  9  Allen,  452;  Sanders  ^ 
Johnson,  29  Ga.  526. 

R.  J.  MacBride  and  James  O'KeiU,  for  the  respondent : 
The  contract  was  effected  by  a  series  of  tnmsactioQB,  all  of  which 
are  essential  to  its  validity ;  and  if  the  companv  be  shown  to  have 
proceeded  ill^ally  in  anv  one  of  the  steps  to  be  taken,  the  whole 
contract  fails.  Oiie  of  tne  necessary  steps  to  render  the  proceed- 
ings to  bond  the  town  valid,  is  a  valid  petition  bearing  the  lawful 
signatnrea  of  a  majority  of  tho  resident  tax  payers  of  the  town. 
Without  this,  there  is  no  authority  to  contract.  A  petition  signed 
on  Sunday  is  void.  The  signing  is  "  business"  within  the  meaning 
of  the  statute,  and  is  not  a  "  work  of  necessity  or  charity."  See 
Troewert  v.  Decker,  51  Wis.  46;  Fivaz  v.  NichoUa,  2  M.,  G.  &  S. 
600 ;  Holt  V.  Green,  73  Pa.  St.  198 ;  Tilloek  v.  Webb,  56  Me.  100  j 
Melchoir  v.  McCarty,  31  Wis.  256;  Gre^  v.  Wyman,  4  Oush. 
326 ;  Hall  v.  Corcoran,  10?  Mass.  251 ;  Merriam  v.  Steams,  10 
Cush.  257.  It  cannot  be  claimed  that  the  respondent  is  not  en- 
titled to  relief  because  he  himself  signed  the  petition  on  Sunday. 
It  is  not  stated  in  the  complaint  that  the  Peter  De  Forth  who 
signed  the  petition  and  the  plaintiff  are  the  same  person.  And  it 
is  not  necessary  for  the  respondent  to  show  any  unlawful  act  of  his 
in  order  to  show  the  illegality  of  the  preceedings  to  bond  the 
town.  Only  six  of  the  nineteen  signatures  of  resident  tax  payers 
were  affixed  on  a  secular  day ;  so  that  the  name  of  De  Forth  may 
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be  dier^arded  and  the  illegality  of  the  proceedings  will  appear. 
Hall  V.  Corcoran,  Helchoir  v.  HcCartj,  Bupra.  Conceding  that 
the  regpondent  did  sign  the  petition  on  Sunday,  he  is  not  estopped 
from  maintaining  this  action.  Congress  &  EiDpire  Spring  Co.  v. 
Knowlton  QJ.  S.  Sup.  Ot.,  Jan.  31, 1881),  23  Alb.  L.  J.  290.  See 
ilso  Winfleld  v.  Dodge,  7  N.  W.  Rct>.  906;  Parker  v.  Latner,  60 
Me.  528;  Allen  v.  Duffy,  4  N.  W.  Eep.  429;  Dnrant  v.  Phenier, 
ii  610,  If  the  thirteen  persons  who  signed  on  Sunday  observed  the 
seventh  day  as  the  Sabbath,  this  wohIo  be  matter  of  defence  to  be 
pleaded  and  proved  by  tiie  defendant.  It  would  be  no  more 
necessary  to  aDege  that  sach  signers  did  not  observe  the  seventh 
day,  than  to  aUege  that  the  plaintiff  is  twenty-one  years  of  age. 
Sayer  v.  Wheeler,  81  Iowa,  112. 

Conneel  upon  both  ddes  also  disctissed  at  some  length  the  qnes- 
tion  of  the  constitDtional  validity  of  the  method  of  anthonzing 
manicipal  subscriptions  prescribed  by  sec  946,  E.  8, 

Tatlob,  J. — The  allegations  of  the  complaint  show  that  it  was 
necessary  to  have  nineteen  signatures  of  resident  tax  payers  of  the 
town  to  the  petition  in  order  to  justify  the  issning  of  the  bonds, 
and  tiiat  only  six  of  these  signatures  were  made  on  any  secular  day ; 
all  the  others  were  made  on  Sanday.  The  real  and  material  ques- 
tion in  this  case  is,  whether  a  petition  signed  by  the  resident  tax 
payers  on  Sunday  is  a  lawful  petition,  under  the  provisions  of  sec- 
tion 946,  and  would  jnstify  the  issuing  of  the  bonds  of  the  town, 
under  said  section.  Section  4595,  RS.,  makes  it  unlawful  "to  do 
any  manner  of  labor,  business  or  work,  except  only  works  of  neces- 
atf  and  charity,"  on  the  first  day  of  the  week,  or  Sunday.  It  was 
held  by  this  court  in  Troewert  v.  Decker,  51  Wis,  46,  that  the 
loaning  of  money  and  giving  a  note  therefor  was  business,  within 
the  meaning  of  this  statute ;  and  it  appears  to  us  perfectly  clear 
that  going  about  and  procnring  the  signatures  to  a  petition  of  ^e 
tai  payers  of  a  town,  upon  the  presentation  of  which,  properly 
signed,  to  the  clerk  of  such  town,  the  board  of  supervisors  thereof 
vonld  be  authorized  to  execute  and  deliver  to  a  railroad  company 
the  bonds  of  the  town  for  a  large  snm  of  money,  and  pledge  the 
credit  thereof  for  the  payment  of  the  same  and  the  interest 
thereon,  is  a  very  important  bueiness,  so  far  as  the  railroad  com- 
pany and  the  town  are  concerned.  We  also  think  that  when  the 
tax  payer  subscribes  his  name  to  such  petition  he  is  doing  business 
vrithin  the  meaning  of  such  statute.  He  is  doing  that  which,  if 
lawfully  done,  would  authorize  the  incurring  of  a  large  indebted- 
nesg  on  the  part  of  the  town,  and  the  granting  of  a  large  pecuniary 
benefit  to  the  railroad  company  soliciting  such  signatures.  One  of 
the  definitions  of  the  word  "  business,^'  given  oy  Webster,  is  a 
"transaction."  The  signing  of  the  petition  was  a  vary  important 
part  of  a  very  important  transaction  between  the  railroad  company 
5A.&S.  R.  Cu.— 8 
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and  the  town — bo  important  that  nnlees  the  eiffoatiiree  were  obtained 
there  would  be  no  authority  for  the  board  of  enpervisora  to  iaeoe 
tlie  bonds,  and  no  rifht  on  the  part  of  the  company  to  demand  their 
isBue.  Without  it  the  board  would  be  devoid  of  anv  power  to  bind 
the  town  for  the  payment  of  any  bonds  they  might  issue  in  its 
name  in  aid  of  the  railroad  company.  The  fact  that  there  was  a 
petition  signed  by  the  proper  number  of  resident  tax  payers,  is 
made,  by  the  provisiona  of  section  946,  the  very  foundation  of  the 
anthority  of  the  town  officers  to  bind  the  town  by  issuing  its 
bonds. 

The  defendant  company  haying  violated  the  law  in  procuring  the 
signature  of  the  tax  payers  to  the  petition,  and  the  petitioners  nav- 
Ing  also  violated  the  law  by  signing  the  same  on  Sunday,  it  would 
soem  to  follow  as  a-lc^al  consequence  that  the  company  can  derive 
no  rights  through  or  by  virtue  of  such  illegal  action  on  its  part. 
But  the  leamea  connsel  for  the  appellant  argues  with  much  eam- 
estnees  and  ability,  that  because  the  petition  was  presented  on  a 
secular  day,  signed  with  the  uamea  of  a  sufficient  number  of  the 
tax  payers  of  the  town,  the  town  board  not  ouly  had  the  power  to 
act  upon  such  petition  without  inquiry  as  to  the  time  when  the  sig- 
natures were  made,  but  that  the  company  had  the  right  to  compel 
their  action  if  they  refused.  The  argument  seems  to  go  the  length 
of  holding  that  if  the  proper  number  of  genuine  signatures  are  at- 
tached to  the  petition  when  presented  to  the  clerk,  neither  the  town 
board  nor  any  one  else  can  question  the  methods  by  which  such 
signatures  were  obtained.  This,  we  think,  is  clearly  a  mistaken 
view  of  the  question.  It  seems  venr  clear  to  us  that  the  sufficiency 
of  the  petition  might  be  impeached  by  showing  that  the  signatures 
were  obtained  by  force  or  fraud ;  and  there  does  not  appear  to  ua 
any  good  reason  why  its  validity  cannot  be  impeached  by  showing 
that  the  signatures  were  obtained  in  violation  of  the  Sunday  law. 
If  a  man  gives  his  note  on  Sunday  as  the  consideration  for  goods 
sold  or  money  loaned,  he  may  show  the  fact  as  defence,  in  an  action 
to  recover  upon  such*  note.  He  does  not  deny  his  promise  or  his 
signature;  he  admits  that  he  has  had  the  goods  sold  or  the  money 
loaned ;  and  yet  thelaw  says  the  holder  of  the  instrument  cannot 
recover,  because  it  was  given  in  violation  of  the  statute,  In  both 
the  giving  and  taking  of  the  note  the  statute  was  violated ;  and  be- 
cause the  person  taking  the  note  was  equally  guilty  with  the  maker 
of  the  same,  the  courts  will  not  aid  him  in  enforcing  his  contract 
so  made.  Toe  contract  in  itself  is  not  illegal,  bnt  because  the  mak- 
ing of  it  on  Sunday  was  a  violation  of  a  criminal  statute  it  cannot 
be  enforced. 

Will  a  court  of  equity  permit  a  party  to  make  use  of  a  petition 
which  is  in  the  nature  oi  a  request  or  power  of  attorney,  adthoriz- 
ing  the  town  authorities  to  issue  to  him  the  bonds  of  a  town,  which 
shall  be  a  chai^  upon  the  property  of  the  petitioners  and  all  other 
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tas  payers  of  the  town,  when  it  appears  that  each  party  obtained 
the  Emiatnres  of  the  petitionerB  hj  an  act  which  waa  a  violation  of 
the  cnminal  laws  of  me  state )  A  the  appellant  were  proceeding 
against  the  officers  of  the  town  to  compel  the  issning  of  the  bonds, 
there  would  not  seem  to  be  any  donbt  as  to  the  right  of  the  town 
anthoritiee  to  set  np  the  nnlawfnl  act  of  the  appellant  in  procnring 
the  dgnaturee  as  a  defence  to  the  action.  The  law  hating  reqtured 
the  appellant  to  procure  the  aignatnree  of  the  tax  payers  to  the  peti- 
tion before  it  is  authorized  to  call  npon  the  authorities  to  isene  the 
bondE,  the  petition  is  the  very  foundation  of  the  appellant's  right ; 
and  when  it  is  shown  that  the  appellant  violated  the  law  in  procur- 
ing the  signatures,  he  is  not  in  a  position  to  ask  the  aid  of  a  court 
to  enforce  a  claim  against  the  town  founded  upon  such  petition. 
Ja  each  case,  the  right  depending  upou  the  valimty  of  the  petition, 
it  is  no  answer  that  in  the  first  metance  the  appelhuit  could  make 
oat  a  case  without  showing  that  it  had  vidlated  any  law.  In  such 
action  the  appellant's  right  toYelief  would  rest  npon  the  petition, 
and  it  being  shown  that  the  petition  was  obtained  by  an  act  which 
violates  the  criminal  laws  of  the  state,  the  court  cannot  grant  the 
relief  any  more  than  in  favor  of  the  payee  of  a  note  made  on  Sun- 
day. The  payee,  in  his  action,  can  make  out  his  case  without  show- 
ing any  violation  of  the  law.  He  introduces  his  note,  and  he  has 
made  a  case.  The  note  may  or  may  not  show  on  its  face  that  it 
vae  made  on  Sondav,  and  even  though  the  date  might  show  that 
fact,  yet  in  favor  of  the  legality  of  uie  contract  the  court,  in  the 
abe^ce  of  other  proofs,  woula  probably  presume  that,  notwith- 
standing the  date,  it  was  in  fact  delivered  on  a  secular  day.  The 
proof  01  the  illegal  act  of  the  payee  comes  from  the  defendant ;  but 
irhen  made  it  shows  that  he  cannot  recover  except  by  virtue  of  the 
contract  which  was  made  in  violation  of  law,  and  hie  case  fails. 

This  question  was  discussed  and  disposed  of  in  the  case  of  Myers 
V.  Meinrath,  101  Mass.  366.  Upon  this  question  Justice  Wells, 
who  delivered  the  opinion,  says :  "  The  plamtiff  concludes  that  the 
rule  does  not  apply,  because  he  does  not  seek  to  enforce  any  rights 
which  depend  at  all  upon  the  illegal  transaction ;  that  both  the 
legal  dtle  whidi  he  asserts,  and  the  proofs  by  which  he  muntains 
that  title,  not  only  omit  to  disclose,  but  utterly  disregard  the  un- 
lawful sale ;  whereas  it  is  the  defendant  who  is  obligeato  set  up  the 
illegal  conduct  of  himself  and  the  plaintifi  ahke,  in  order  to  iustify 
his  retention  of  the  plaintiff's  property.  But  the  illegality  lies  di- 
nctly  in  the  course  of  eventfl  which  placed  the  property  in  the 
han(U  of  the  defendant,  and  made  it  necessary  for  the  plaintiff  to 
Ksort  to  this  suit  to  regain  it.  It  is  inseparably  connected  with 
the  origin  of  the  caose  of  action,  and  it  is  immaterial  which  party 
diacloeec  it  to  the  court."  We  think  it  very  dear  that  the  appel- 
lant conld  not  sncceed  in  nn  action  to  compel  the  delivery  of  the 
bonds  npon  such  petitiot:. 
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The  learned  coiuisel  for  the  appeUant  also  inBists  that  if  a  court 
of  equi^  would  not  aid  the  ap]iellant  in  enforcing  the  delivery  of 
the  DOndfl,  neither  will  it  aid  toia  plaintifi  in  his  action  to  restrain 
'the  iffming  of  them,  for  the  reason  th^t  he  had  shown  himself 
eqtullj  goiltj  as  the  appellant  of  a  violation  of  the  law. 

To  thi§  there  are  several  answers :  First,  it  does  not  appear  with 
certainty  from  the  complaint  that  the  plaintifF  was  one  of  the  per- 
sons and  tax  pajers  who  signed  the  petition  on  Sunday ;  second, 
the  plaintifi  has  made  ont  a  case  by  showing  that  the  petition  was 
inv^d,  by  the  fact  that  twelve  tax  payers  other  tnan  himself 
signed  on  Snndaj,  each  one  of  whose  signatures  was  neoessarv  to 
the  sofSciency  of  the  petition  in  respect  to  numbers ;  third,  there 
does  not  appear  to  be  any  good  reason  why  the  plaintifi  toay  not 
protect  his  property  rights  against  a  claim  made  against  them  by 
the  appellant,  which  is  based  npon  an  nnexecnted  contract  ma«Je 
in  violation  of  law.  The  plaintifF  makes  ont  a  good  cattse  for  re- 
lief when  he  shows  that  the  petition  was  signed  by  less  than  half 
of  the  resident  tax  payers  of  the  town,  including  himself,  and  ex- 
cluding those  other  than  himself  who  signed  on  Sunday.  He  need 
not  and  does  not  qneetion  his  own  si^atnre  in  order  to  avoid  the 
effect  of  it.  He  shows  it  wholly  in^ectual  without  r^ard  to  his 
own  connection  therewith.  Bnt  suppose  it  necessary  for  the  plain- 
tiff to  allege  that  the  petition  is  ineffectual  because  his  signature 
was  obtained  thereto  on  Sunday :  will  this  prevent  him  from  suc- 
ceesfully  invoking  the  aid  of  a  court  of  equity  to  restrain  the  de- 
fendant company  from  obtaining  any  rights  against  himself  and 
the  other  tax  payers  of  the  town,  based  upon  such  signature  so 
made  1  We  think  this  question  mnst  be  answered  in  the  negative. 
The  plaintiff  does  not  seek  to  maintain  his  rights  upon  the  alleged 
insufficient  petition.  His  demand  for  relief  against  the  threatened 
unlawful  taxation  of  his  property  by  the  officers  of  the  town  and 
the  defendant  company,  is  based  upon  the  proposition  that  the 
company  has  not  taken  the  steps  required  by  the  statute  to  author- 
ize such  taxation ;  and,  in  oraer  to  show  tiiat,  he  shows  that  the 
petition  they  have  obtained  was  obtained  in  such  manner  that 
neither  a  court  of  law  nor  of  equity  will  permit  its  use  by  the  com- 
pany to  found  any  right  thereon.  He  only  questions  the  right  of 
the  company  to  the  bonds.  TTih  own  right  to  have  his  land  free 
from  taxation  to  pay  the  principal  and  interest  of  bonds  issued  in 
aid  of  the  defendant  railroad  company,  is  predicated  upon  the  want 
of  power  in  the  officers  of  the  town  to  charge  his  property  with 
Bucn  tax.  The  officers  and  company  claim  the  power  by  virtue  of 
the  petition,  and  threaten  to  execute  such  power,  notwithstanding 
the  fact  tiiat  it  is  admitted  that  it  was  illegally  obtained  and  is 
therefore  ineffectual  to  confer  upon  the  town  officers  the  right  to 
.impose  such  tax. 

It  seems  to  as  that  the  town  and  defendant  company  are  in  no 
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better  poeition  to  claim  the  right  to  have  these  boade  iesned,  than 
a  party  -wonld  be  who  ohumed  the  enforcemeDt  of  an  execntoiy 
contract  made  on  Sunday.  Upon  eneh  contract,  if  it  be  for  the 
deliTeiy  of  goods,  and  the  delivery  be  not  in  fact  made,  the  ven- 
dee acqniree  no  title  to  the  sama  The  contract  to  deliver,  having 
been  made  on  Snndav,  is  ineffectual  to  compel  the  vendor  to  make 
the  delivery ;  and  if  the  vendee  ahould  take  poeeeasion  of  them  with- 
out the  consent  of  the  vendor,  he  would  be  a  mere  trespasser,  and 
the  vendor  conld  maintain  any  proper  action  against  liitn  to  recover 
the  possession  of  the  same,  or  the  value  thereof,  notwithstanding 
his  executory  contract  made  on  Sunday ;  and  the  fact  that  such 
executory  contract  was  made  by  the  plaintifE  would  be  no  defence 
to  such  action.  If  a  contract  made  on  Snnday  is  fully  executed,  it 
is  as  effectual  to  fix  the  rights  of  the  parties  as  thong^  made  on  any 
other  day ;  bat  if  it  be  merely  executory,  or  some  part  of  it  be  ex- 
ecutory, it  is  simply  void  as  to  such  unexecuted  part,  or  at  least  in- 
effectual to  confer  any  rights  under  it,  and  neither  party  can 
enforce  the  same.  This  was  held  by  this  court  in  the  case  of 
Troewert  v.  Decker,  supra,  and  the  cases  cited  therein.  See,  also, 
Smith  V.  Bean,  15  N.  H.  577. 

In  the  ease  of  Clougb  v.  Davis,  9  N.  H.  500,  a  note  was  exe- 
cuted on  Sunday  and  put  in  the  hands  of  another  to  deliver  on 
Monday,  and  it  was  so  delivered.  The  court  say;  "The  note  was 
written  and  siened  on  Sunday,  but  not  delivered.  The  contract 
was  not  completed.  The  instrument  given  in  evidence  was  not  a 
snbsistinf  contract  on  Sunday,  nor  so  regarded  by  either  party. 
It  was  wnolly  inoperative,  unless  something  more  had  been  done. 
Sat  the  note  was  placed  in  the  hands  of  an  agent  with  authority 
to  deliver  it  upon  the  next  day,  and  be  did  deliver  it  accordingly. 
If,  however,  a  secular  contract  made  on  the  Sablmtb  is  prohibited, 
and  therefore  void,  the  authority  to  the  agent,  for  the  same  reason, 
is  equally  against  law  and  void.''  The  court  further  said  that  the 
proof  showmg  that  the  defendant  had  promised  to  pay  the  note 
after  its  delivery,  such  promise  was  a  ratification  of  the  act  of  the 
person  who  debvered  the  same,  and  bound  the  defendant.  This 
case  is  commented  upon  in  Smith  v.  Bean,  snpra,  as  follows :  "  But 
there  the  note  was  written  on  Snnday  and  given  to  an  agent  with 
•nthority  to  deliver  it  on  Monday.  No  contract  was  completed  on 
Sunday,  but  something  remained  to  be  done.  The  attempt  to  con- 
fer the  anthority  on  Sunday  was  iueffectnal.  It  was  the  simple 
case  of  a  person  assuming  to  act  as  agent  for  another  wiliiout  au- 
thority. Bat  the  note  came  into  the  nands  of  ihe  payee,  whether 
with  or  without  an  original  authority  was  immaterial,  for,  while 
it  was  there,  the  defendant  promised  to  pay  it,  and  thus  made  a  new 
contract." 

Id  the  case  at  bar,  the  most  that  the  plaintiff  and  the  other  pe- 
titfoners  did  who  si^ed  on  Sunday,  was  to  authorize  the  agent  of 
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the  defendant  company  to  present  BQch  petition,  bo  signed  b;  them, 
on  Bome  secular  day,  and  demand  the  >s«iiiDK  of  the  IwDde  accord- 
ing to  the  proposition  made  by  the  town,  ^niis  contract  or  anthoi^ 
ity,  being  given  on  Snnday,  was  ineSectnal  and  void,  and,  within  the 
sathorities  above  cited,  would  confer  no  power  upon  the  company, 
having  notice  of  the  fact,  to  lawfully  demand  or  receive  the  boncu, 
even  Uiongh  such  power  had  never  been  formally  revoked  by  the 
parties  giving  tlie  same.  No  rights  could  be  acquired  nnder  such 
aothority  given  on  Snnday,  by  any  person  having  knowledge  of 
the  facts,  except  npon  clear  proof  tnat  the  signers  had  ratifl^  the 
aathority  of  the  company  by  some  subsequent  act  on  a  Becnlar  day. 

Whetner  a  court  of  equity  would  release  the  plaintiff,  or  other 
peraons  in  the  same  situation,  had  be  permitted  the  petition  to  be 
used  and  the  bonds  issued,  and  after  tne  company  had  expended 
money  in  constructing  the  proposed  road,  relying  upon  the  validity 
of  snch  bonds,  is  not  aquettion  in  this  case.  TEe  complaint  shows 
that  the  plaintiff  proofed  promptly  to  noti:^  the  town  authori- 
ties and  the  defendant  company  tnat  he  did  not  propose  to  ratify 
in  any  way  the  illegal  and  void  authority  which  the  company  had 
filed  with  the  town  clerk  as  a  basis  for  the  demand  of  the  ronda. 
This  suit  was  commenced  within  about  three  weeks  after  the  peti- 
tion was  signed  and  filed  in  the  clerk's  offlo&  and  it  nowhere  ap- 
pears from  the  complaint  that  the  company  had  changed  its  por- 
tion in  any  way  in  reliance  upon  its  right  to  these  bonds. 

The  plaintiff  stands  in  a  siuular  situation  to  a  party  who,  on 
Snnday,  authorized  a  third  person,  as  his  agent,  to  exeeute  a  con- 
tract for  him  or  deliver  property  on  some  secular  day,  and  who 
forbids  the  execution  or  delivery  before  it  is  effected.  In  such 
ease,  BO  far  aa  such  party's  rights  are  concerned,  be  stands  in  the 
same  situation  as  if  no  such  authority  had  been  given,  and  snch 
third  person  cannot  make  snch  inefiectnal  and  revoked  authority 
a  foundation  for  the  assertion  of  any  right  on  hifi  part.  In  sncn 
case  there  ia  no  reason  why  a  court  of  equity  should  not  lend  its 
aid  to  protec^^e  rights  of  the  party  who  has  revoked  such  agency, 
especially  in  a  case  like  the  one  at  bar,  Where  the  party  against 
whom  such  aid  is  Bought  is  seeking  to  enforce  the  contract  without 
showing  that  any  property  or  other  consideration  has  been  given  to 
and  received  by  the  party  insisting  upon  such  revocation,  and  which 
he  refuses  to  restore;  in  short,  when  the  contract  sought  to  be  en- 
forced is  wholly  nnexecnted  on  both  sides.  Had  the  contract  been 
executed  by  one  party,  there  would  be  great  force  in  the  argument 
that  a  court  of  equity  would  not  aid  the  other  in  avoiding  uie  con- 
tract on  his  part.  ThiB  is  not  a  case  of  that  kind.  It  is  simply  a 
proceeding  to  prevent  the  completion  of  a  contract,  pending  its 
negotiation,  ana  while  Btill  unexecuted  by  either  party.  We  think 
tbe  plaintiff  has  a  good  standing  in  a  court  of  equity,  and  a  clear 
right  to  the  relief  demanded. 
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The  objection  made  by  the  learned  connael  for  the  appellant  that 
the  compbint  does  not  all^e  that  the  Bignere  of  the  petition,  who 
Eagned  on  Sunday,  were  not  "personB  who  conBcieotionBl}'  believed 
that  the  seventh  or  any  other  day  of  the  week  ought  to  be  observed 
as  the  Sabbath,"  etc.,  as  preBcribed  in  section  4596,  S,.  B..  and  is 
bad  for  that  reason,  is  not,  wo  think,  snatained  by  the  antoorities. 
Tliis  was  one  of  the  points  decided  in  the  case  of  Troewertw.  Dmdc* 
er,  in  thisconrt,  and  was  decided  iUi;Hiu8t  the  theory  of  the  appellant 
apoQ  the  anthority  of  the  cases  of  Boaworth  ».  Swansey,  10  Met. 
363 ;  Jones  v.  Andover,  10  Allen,  18,  21 ;  and  Hinckly  v.  Penob- 
Bcott,  42  Me.  89.  It  is  tme,  these  cases  arose  upon  the  exceptions 
contained  in  section  4595 ;  bnt  the  principle  is,  we  think,  the  same 
as  to  the  exceptions  contained  in  the  next  section.  These  cases 
bold  tliat  the  legal  presamption  is  against  the  validity  of  an  act 
done  on  Sunday,  and  it  is  tor  the  partjr  who  alleges  that  the  act  is 
valid,  notwithstanding  that  fact,  to  make  the  proof  showing  either 
that  the  act  done  was  one  of  the  excepted  ones,  or  that  the  pereoD 
performing  the  act  was  one  of  the  persons  excepted  from  the  pro- 
visions of  the  statute. 

Having  come  to  the  conclusion  that  the  petition  was  wholly  in- 
effectual under  the  statute  to  authorize  the  appellant  to  demand  the 
bonds  of  the  town,  or  to  authorize  the  officers  thereof  to  issne  and 
dehver  them  to  the  appellant,  and  that  the  plaintiff  is  not  in  such 
mtuation  in  regard  to  the  transaction  as  to  prevent  him  from  in- 
voking the  aid  of  the  court  for  the  purpose  of  prohibiting  the 
threatened  illegal  proceedings  on  the  part  of  the  appellant  and  town 
officers,  it  becomes  unnecessary,  in  the  disposition  of  this  case,  to 
pass  upon  the  constitutionality  of  the  act  under  which  the  proceed- 
ing were  had. 

The  appellant's  conncil  makes  ohjection  to  the  taxation  of  costs, 
and  insists  that  it  was  error  to  tax  all  the  costs  against  this  appellant ; 
^t  Uiey  should  have  been  taxed  jointly  against  all  the  d^endants, 
or,  if  not  so  taxed,  the  costs  for  serving  the  papers  upon  the  other 
defendants  should  not  have  been  tax^  agamst  him.  We  are  in- 
clined to  hold  that  the  question  of  costs  was  very  much  within  the 
discretion  of  the  circuit  court.  The  action  is  an  equitable  one,  and 
there  does  not  appear  to  be  any  injustice  in  taxing  the  costs  against 
the  party  who  is  in  fact  the  rwl  and  only  party  in  interest  as  a  de- 
fendant. The  town  officers  in  this  case  made  no  defence.  They 
were  wholly  indifferent  between  the  plaintiff  and  the  company,  and 
still  they  were  veiy  proper,  if  not  necessary,  parties  to  the  action. 
The  court  in  its  discretion  chaiged  the  company  with  the  costs  of 
the  aetion,  and  we  are  not  prepared  to  aay  that  taere  was  any  abuse 
of  discretion  in  so  doing. 
By  the  Court — The  judgment  of  the  drcoit  court  is  afiSimed. 
SeoToBoakiv.  State,  Infn. 
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Fkane  Yonobki  et  al. 

V. 

The  State  of  Indiana. 
(Ad»ane«  Com,  Indiana.     March  Id,  1B82.) 

The  defendants  were  indicted  for  h&viag  been  engaged  at  common  labor 
on  Sunday.  The  evidence  Bbowed  that  they  were  servants  of  a  railroad  com- 
panj  and  were  engaged,  on  that  day,  in  taking  up  an  old  switch  and  putting 
in  a  new  one,  and  that  the  work  could  not  be  accomplished  in  less  time  than 
eight  hours;  that  the  work  could  not  have  been  clone  on  any  day  of  tba 
week  except  Sunday  without  delaying  four  of  company's  trains;  that  the 
track  of  the  company  whs  then  in  a  very  bad  condition,  and  it  was  then  en- 
gaged iu  taking  up  the  old  iron  and  replacing  it  with  Hteel.  BAl,  the  work 
vos  oae  of  necessity  within  the  meaning  of  the  statute. 

By  the  word  "necessity"  is  meant,  not  a  physical  and  absolute  necessity, 
but  a  moral  Qtoessor  propriety  of  the  work  ana  labor  done  under  the  circum- 
stances of  each  particular  case. 

Geobqb  E.  Kobb,  for  appellants. 

D.  P.  Baldwin,  Attome7-G«neTaI,  and  W.  W.  Thornton,  for 
the  State. 

The  appellants  were  indicted  for  a  violation  of  the  following 
Btatnte :  "  Whoever  ...  is  fonnd  on  the  first  day  of  the  week, 
commonly  called  Snnday,  ...  at  common  labor,  or  engaged  in  his 
nsnal  a  vocation,  works  of  charity  and  neceesity  only  excepted,  shall 
be  fined." 

The  opinion  of  the  conrt  was  dehvered  by 

HowK,  J. — This  proseoution  was  commenced  npon  affidavit, 
before  a  justice  of  the  peace  of  Palaski  County,  on  the  Slut  day 
of  Sept.,  1881.  The  affidavit  charged  in  substance  that  on  the  IStb 
day  of  Sept.,  1881,  at  said  county  the  appellants,  Frank  Yonosld, 
Abra  Timmins,  T.  B.  Fowler,  and  Pat  Purcell  and  one  Dagne  Winn, 
who  were  all  at  that  time  over  fourteen  years  ofage,  said  day  being 
the  first  day  of  the  week,  commonly  called  Sunday,  were  found 
nulawfully  at  common  labor  and  engaged  at  their  asual  vocation, 
to  wit,  then  and  there  working  on  tbe  track  of  the  Pittsburg,  Cin- 
cinnati and  St.  Louis  K.  H.,  such  common  labor  and  usual  vocation, 
not  being  then  and  there  work  of  charity  or  necessity,  and  the  said 
appellants  and  Dague  Winn  not  being  then  and  there  persons  who 
conscieutioasly  observed  the  seventh  day  of  the  week  as  the  Sab- 
bath, nor  travellers,  a  family  removing,  keepers  of  a  toll  gate  or 
toll  bridge,  or  ferrymen  acting  as  such,  contrary  to  the  statute,  etc. 
On  the  trial  of  the  cause  before  the  justice,  the  appellants  were  each 
found  gailtv  as  charged  in  the  affidavit  and  judgment  was  rendered 
against  each  of  tliem  for  a  separate  fine  and  costs,  and  from  this 
judgment  they  appealed  to  the  circuit  court    There  the  State  moved 
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thecoart  for  leave  to  file  a  Bubetituted  atSdavit,  which  motioii 
was  muted,  and  over  the  objection  and  exception  of  the  appellant 
the  State  WHS  permitted  to  file  Bach  subBtitated  affidavit.  On  ar- 
nignment  thereon  and  a  plea  of  not  guilty  the  iesuee  joined  were 
tri^  by  a  jury,  and  a  vermct  was  returned,  finding  the  appellants 
guilty  as  ch^^ed  and  assessing  their  pnnishmeht  at  a  fine  in  the 
ram  of  eight  dollars.  The  appellant's  motion  for  a  new  trial,  and 
tlie  separate  motion  of  each  of  them  in  arrest  of  judgment,  were 
serersllv  overruled  by  the  court,  and  to  each  of  these  rulings  they 
and  each  of  them  excepted.  Jnd^eot  was  then  rendered  against 
all  the  appellentB  jointly  for  the  fine  assessed  and  the  costs  of  the 
[stieecntion. 

The  appellants  here  assigned  as  errors  the  following  decisions  of 
the  drcmt  court : 

1.  In  overroling  their  motion  to  dismiss  the  cause  for  the  want 
of  a  sufficient  affi^vit. 
9.  In  permitting  the  State  to  file  a  substituted  affidavit. 
S.  In  overruling  the  motion  for  a  new  trial ;  and 
4.  In  overruling  the  motion  in  arrest  of  judgment. 
The  important  and  controlling  questions  in  this  case  arise  onder 
the  alleged  error  of  the  court  in  overruling  the  motion  for  a  new 
trial.     The  appellant's  counsel  concede  that  the  evidence  in  the 
record   makes   out  a   case  against  each   of  the    appellants  for  a 
violation  of  the  law  for  the  protection  of  the  SabbatJi,  unless  the 
evidence  shows  that  the  labor  they  were  engaged  in  was  a  work  of 
neceesity,  within  the  meaning  of  that  expression  as  used  in  the  stat- 
ute.    The  appellants  were  the  servants  and  employees  of  the  Pitts- 
burg, Cincinnati  and  St.  Lonis  By.  Co.,  and  the  affidavit  charged 
that  they  were  working  on  the  track  of  said  company's  railroad. 
If  the  work  in  which  they  were  engaged  was  a  work  of  necessity 
to  the  railway  company,  within  the  meaning  of  the  statute,  then 
it  is  clear,  we  think,  it  was  also  a  work  of  necessity  on  the  {»rt  of 
the  appellants  as  the  servants  of  snch  company. 

THe^  is  no  confiict  in  the  evidence  in  regard  to  the  necessity 
for  the  work,  or  to  the  necessity  for  doing  such  work  on  the  first  day 
of  the  week,  commonly  called  Sunday.  The  only  question  in  the 
case  is  this :  Was  the  work  in  which  the  appelluits  were  engaged 
such  a  work  of  necessity  as  fairly  comes  within  the  purview  and 
meaning  of  that  expression,  as  the  same  is  used  in  the  statute  for 
the  protection  of  the  Sabbath?  The  evidence  on  the  point  under 
consideration  consists  of  the  testimony  of  those  persons  who  were 
in  charge  of  the  construction,  repair  and  maintenance  of  the  com* 
pany^s  fine  of  railway,  Tliis  evidence  is  too  long  to  be  set  oat  in 
fall  in  this  opinion,  Bnt  it  showed  veTy  clearly,  we  think,  that  the 
work  in  question  was  the  taking  ap  an  old  switch  and  putting  in  a 
new  one,  and  could  not  be  accomplished  in  lees  time  than  eight 
hours ;  that  this  work  could  not  have  been  done  on  any  day  of  the 
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woek,  except  Snoday,  withont  delaying  fonr  of  the  company's  trains, 
aad  tliat  Sunday  was  the  only  day  of  uie  week  on  which  the  work 
could  be  dpne  wiUiout  delaying  each  tnuns ;  and  that  the  track  of  the 
railroad  was  then  in  very  bad  condition,  and  the  railway  company 
was  engaged  in  taking  np  the  old  iron  rails  and  replacing  them 
with  steeT  rails,  bnt  the  ciiange  of  ewitchee  coald  not  be  made  ex- 
cept OD  Snnday  without  the  delaying  of  trains.  We  are  of  the 
opinion  that  the  uncontradicted  facts  of  this  caee  clearly  show 
that  the  work  in  which  the  appellants  were  engaged,  and  for  which 
they  are  proeeonted,  was  a  work  of  necessity  within  the  meaning 
of  the  statute  for  the  protection  of  the  Sabbatli.  In  Morris  v.  The 
8tate,  31  Ind.  ISd,  this  court  cited  the  case  of  Flagg  v.  Inhabit- 
ants of  Millburg,  4  Cnsh.  243,  and  quoted  therefrom,  with  approval^ 
the  following  language :  "  By  the  word  *  necessity/  in  the  excep- 
tion, we  are  not  to  understand  a  physical  and  absolute  necessity,  but 
a  moral  fitness  or  propriety  of  the  work  and  labor  done,  which  under 
the  circumstanceB  of  any  particular  case,  may  be  deemed  a  necessity 
within  the  statute."  TIus  view  of  the  meaning  of  the  word  "  ne- 
cessity" as  used  in  the  Sunday  law  has  been  approved  in  a  number 
of  the  latter  decisions  of  this  court  Crocket  v.  The  State,  83  Ind. 
416 ;  Wilkinson  v.  The  State,  59  Ind.  416 ;  Edgarton  v.  The  State, 
67  Ind.  588 ;   Tomer  v.  The  State,  67  Ind.  695. 

Doubtless  there  was  no  physical  or  absolute  necessity  in  the  case 
at  bar  requiring  the  railway  company  to  cause  the  work  in  which 
the  appeUants  were  engaged  to  be  done  on  Sunday.  Bat  thene- 
cessity  for  doing  die  work  on  that  day  rather  than  on  some  other 
day  of  tiie  week  grew  ont  of  and  was  incident  to  the  particular 
bosineBS  in  which  the  railway  company  was  engaged ;  for  delays  in 
the  running  of  its  trains,  and  in  the  transaction  of  its  business,  might 
and  probably  would  injuriouBly  afiect  not  only  the  company,  but 
also  the  general  public.  Therefore  it  seems  to  us  the  undispnted 
facts  of  ^ia  case  clearly  show  that  the  work  in  which  the  appellant^ 
were  engaged  was  a  work  of  necessity  within  the  meaning  of  that 
expression  as  used  in  the  statute  for  me  protection  of  the  Sabbath. 
It  follows  that  the  verdict  of  the  juiy  was  not  sustained  by  sufficient 
evidence  and  was  contrary  to  law,  and  for  these  causes  the  appel- 
lants' motion  for  a  new  trial  ought  to  have  been  sustained. 

Some  other  questions  are  discussed  by  counsel,  but  the  conclu- 
sion we  have  reached  renders  it  unnecessary  for  us  to  consider  or 
decide  them. 

The  judgment  is  reversed  and  the  cause  is  remanded  with  the 
instructions  to  sustain  the  motion  for  s  new  trial  and  for  farther 
proceedings  in  accordance  with  this  opinion. 

The  Bt&tutes  upon  the  obMiruice  of  the  Babbstb  are  numerona,  and  pmo- 
ticall;  the  offence  rests  upon  them.  Although  not  entirely  uniform,  jet  in 
general  the;  provide  in  varioua  terms  against  the  doing  of  ordlDar;  labor  or 
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buiiMM  OD  tiw  Sabbath,  and  tbea  except  out  of  these  proTisions  worki  of 
charity  and  neceoaity. 

The  Snprame  Court  of  Indiana,  as  wilt  be  seen  from  the  principal  case^  are 
iitidoubtedly  Tery  liberal  in  their  construction  of  the  word  "neceegity." 
itiberconrtBhaTerefoaedto  go  to  the  leoKth  the  Indluia  court  hu  gone. 
Thut  in  185B  the  Supreme  Court  of  Pennaylvania  held  that  the  driver  of  a 
frtreet  railway  paaeeamr  car  was  liable  to  puniebment  for  driving  the  car  of 
liii  company  on  the  Sabbatb.  Commonwealth  e.  Jeandell,  3  Grant,  SOS;  &. 
C.,8Phlla.  609.  This  was  afterward!  changed  by  statute.  The  contrary 
ma  intimated  in  Aueuata  R.  R  e.  Renz,  66  Geo.  136.  Coaling  a  locomotive 
engaged  in  haaling  live  atock  ia  a  work  of  necessity.  Commonwealth  v. 
CtmwaTi  8  L^.  Cbron.  (Pa.)  37.  So  the  driving  of  a  pubLc  omnibns  is  pro- 
hibited by  the  statute  and  it  is  not  a  work  of  neceasi^.  Johnston  e.  dom- 
monwealth.  10  Harris,  109. 

Bat  where  a  domeetic  servant  drove  hia  employer's  family  to  church  on  the 
M>bath,  it  was  held  that  he  was  not  liable  to  prosecation.  Commonwealth 
•.  Neabit,  10  Casey,  898. 

Keither  ia  a  lock-lceep  in  the  emplt^  of  the  Bchnylkill  Navigatiou  Com- 
pany  liable  to  conviction  for  opening  the  lock-gates  on  the  Schnylkill  canal 
to  admit  the  passage  of  boats  on  the  Sabbath,  on  demand  of  the  owner*  or 
captains  of  tne  boata  navigating  the  canal.  Hurray  e.  Commonwealth,  13 
Hania,  STO.  And  a  news  vender  who  cries  and  sells  his  papen  on  Sunday 
ii  Uable  to  punishment  for  a  desecration  of  the  Babbath.  Teaman  v.  Oom- 
OMHiwealth,  1  Phila.  Rep.  MO.  And  a  driver  of  a  coach,  csirying  United 
Stales  mail,  in  pursuance  of  a  contract  with  the  postmaster-general,  does  not 
violate  the  statute,  thoiwh  a  passenger  who  rides  In  the  coach  does.  Com- 
Bwnwesltb  s.  Knox,  0  luw.  70.  But  the  hiring  of  a  carriage  on  Sunday  by 
a  son  to  visit  his  father  creates  a  legal  contract.  Logan  e.  Uatthewa,  S  Barr 
(Pa.)  417. 

But  with  respect  to  carrying  the  United  States  mul,  it  was  held  that  the 
driving  of  a  coach  in  which  was  such  mail  did  not  exempt  the  driver  thereof 
from  arrest  on  account  of  having  driven  through  a  crowded  street  of  a  city 
at  a  rapid  late,  thereby  endangering  the  lives  of  the  inhabitants.  United 
Slates  V.  Hart,  Peters,  C.  C.  800. 

One  who  travels  from  one  town  to  another  on  the  Lord's  day  for  the  sole 

Krpoee  ot  visiciog  a  friend,  whom  he  knows  to  be  sick,  and  thinks  he  may 
in  need  of  assistance,  and  of  rendering  such  aatistance  as  on  inquiry  he 
might  Snd  to  be  necessary,  is  travelling  from  charity;  and  in  an  action 
against  a  railroad  company  for  injuries  sustained  while  a  passenger  on  that  day, 
on  putting  in  evidence  that  he  was  travelling  for  the  purpose  above  stated, 
be  I*  entitled  to  go  to  the  ju^  on  the  question  whether  he  was  travelling 
lawfully  or  not,  although  be  offers  no  evidence  of  the  ground  of  his  belief 
that  hia  friend  was  in  need  of  assistance.  Doyle  e.  Lynn  &  Boston  R.  R.  Co., 
118  HaH.  186. 

But  travelling  to  visit  a  stranger,  if  no  occasion  of  charity  or  neoeasity  is 
shown,  is  no  cbfence.  Btenton  e.  Hetro^litan  R.  R.  Co.,  U  Allen,  480. 
And  soch  traveller*  cannot  maintain  an  action  against  such  a  railroad  com- 
pany for  an  injury  received  on  such  day  while  travelling  on  its  road.  Id. 
Contra,  Mohneys.  Cook,  30  Pa.  St.  843;  PhiL,  etc.,  R.  R.  Co.  o.  Phil.,  etc., 
Tbwboat  Co.,  38  Bow,  SIB;  Carroll  v.  Btaten  Island  R  R.  Co.,  OS  Barb.  83; 
B.C.,  S8N.  T.  136. 

The  execution  of  a  will  on  that  day,  by  a  testator,  is  not  "  work,  labor,  or 
bnsiness,"  within  the  meaning  of  the  statute.  Bennet  v.  Brooks,  ft  Allen, 
118;  George  ».  Qeorge,  47  N.  H.  37.    A  town  may  repair  a  defect  In  a  '  *  ' 


wav  on  the  Sabbatb  when  It  ia  found  on  that  day.    Fleg^  •.  Inhabitants  of 
IDllbury,  4  Cush.  34S.     Bo  a  parent  may  travel  to  visit  Eus  chi1<' 
day.    McClary  «.  Lowell.  44  Vt.  116;  Qonnan  e. 
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the  letting  of  a  cairiig*  for  the  GODreysnoe  of  penooe  on  Bonday,  from  »  be- 
lief that  it  is  to  be  uied  in  a  caw  of  oemMitj  or  charity,  though  no  euch  case 
In  fact  exists,  will  not  mbject  the  owner  to  a  criminal  pnniahmait,  HjeiB 
e.  State,  1  Conn.  SOS. 

Gratuitonslf  assisting,  aid,  or  a  matter  of  kindness,  to  clear  out  a  wheel- 

Sit  on  the  Lord's  daj,  for  the  purpose  of  preTenting  the  stoppsoe  on  week 
ay  of  the  defendant's  mills,  is  not  a  work  of  charity,  so  ss  to  enable  the  party 
BO  assisting  to  recover  his  damages  for  an  injury  received  while  so  ssdstiag. 
HcOrath  e.  Herwin,  IIS  Han.  4S7.  The  tact  that  fields  are  suflering  for 
want  of  hoeing  does  not  make  the  hoeing  of  them  on  the  Lord's  day  a  work 
of  necessity.  Commonwealth  e.  Josselyn,  97  Mass.  411.  A  person  walking 
out  for  the  purpose  of  simple  exercise  and  taking  air  on  such  day  can  recorer 
of  the  city  for  an  injury  sustained  by  reason  of  a  defective  street.  Hamilton 
e.  Boston,  14  Allen,  47G,  But  not  so  of  one  who  works  at  night  and  sleeps 
in  the  day  time,  who  travels  on  that  day  for  the  purpoae  of  seeing  his  master 
to  endeavor  to  get  him  to  change  his  hours  of  labor.  Connolly  e.  Boston, 
117  Uass.  64.  It  is  not  a  violation  of  the  statute  for  a  husband  and  wife  to 
hire  a  Horse  to  attend  the  funeral  of  the  husband's  brotheT'lo-law.  Hotiw 
V.  Ueakin,  115  Haas.  826. 

A  person  cannot  legally  travel  on  that  day  to  oupply  fresh  meat  to  market- 
men  whom  his  master  hu  agreed  to  supply  theremth,  although  he  could  not 
do  this,  in  addition  to  his  other  work,  on  Monday  morning,  and  his  master, 
by  reason  of  illness,  is  unable  to  do  it  himself.  Janes  v.  Andover,  10  Allen, 
18.  He  who  traveU  on  that  day  to  see  whether  a  house  be  intends  to  move 
into  the  next  day  has  been  cleaned  ready  for  his  exception  violates  the 
BUtute.     Smith  e.  B.  &  H.  R.  R.  Co.,  120  Haas.  490. 

If  a  maid  servant,  without  any  fault  on  her  part,  is  prevented  from  retnm- 
iug  from  her  mother's  house  to  her  employer's  on  Saturday  evening,  her  em- 
ployer is  justified  in  using  hb  bone  and  carnage  to  bring  her  to  his  house 
on  the  morning  of  the  Lord's  day,  that  she  may  prepare  needful  food  for  hie 
family,  and  may  maintain  an  action  against  a  town  tor  an  injury  to  his  horse 
caused  by  a  defect  in  the  highway.    &0Bman  *.  Lynn,  121  Mass.  ISl. 

So  it  was  held  that  feeding  hogs  on  Sunday  was  a  lawful  work;  and  if,  ac- 
cordioK  to  the  circumstanoe  of  the  particiilar  case,  the  usual  and  proper  means 
to  feed  them,  according  to  the  practice  of  good  husbandly,  is  to  gather  the 
necessary  feed  daily  tn  the  field,  haul  it  to  the  feeding  plaM,  and  there  feed 
it  to  them,  foch  work  is  not  unlawful.  Edgerton  e.  State,  67  Ind.  088.  Like- 
wise herveetingon  that  day  "dead  ripe'  wheat,  which  could  not  be  cut 
sooner  and  which  mi^t  be  MoUt  by  rain  if  left  until  a  later  dt^,  is  not  a  des- 
ecration of  the  Babbath.  Iwner  o.  State,  67  Ind.  090.  Huketing  water- 
melons that  are  ripe,  and  which  may  be  lost  if  not  attended  to  on  that  day,  is 
not  unlawful  on  the  Sabbath.  Wilkinson  v.  State,  69  Ind.  416.  But  gaming 
is  an  act  of  common  labor.  State  v.  Conger,  14  Ind.  896.  Bailing  sugar 
water  on  that  day  is  not  unlawfuL  In  Foltz  e.  State,  88  Ind.  31G,  it  was  held 
that  selling  ciRBrs  on  Sunday  was  a  work  of  common  labor.  But  this  caae 
was  overruled  in  Carver  «.  State,  09  Ind.  61,  where  it  was  held  that  such 
a  work  was  one  of  neoeasity.  In  this  case  there  was  a  sale  by  a  hotel-keeper 
to  one  of  his  guests.  The  case  of  Carver  e.  State  was  modified  in  that  of 
Hoeller  e.  State,  76  Ind.  810,  so  f  ar  aa  ita  language  could  be  held  applicable 
to  any  sale  of  cigars  except  by  a  hotel-keeper  to  Eis  guests.  In  an  early  caae 
in  this  same  state  it  was  held  that  the  making  of  a  promissory  note  was 
common  labor  within  the  meaning  of  the  statute.  Reynolds  e.  Stevenson,  4 
Ind.  619. 

In  Hassachusetts  it  was  held  that  gathering  sea  weed,  at  ten  o'clock  at 
night  on  the  Sabbath,  on  the  beach  and  carrying  it  off,  and  from  which 
beach  the  next  tide  would  wash  away,  was  not  a  work  of  necessity.  Com- 
monwealth •.  Sampson,  97  Uass.  407.     It  was  left  an  open  question  whether. 
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If  a  whale  bmpened  to  be  ttruided  on  the  ■here  on  that  daj,  it  would  be 
lawful  to  work  to  capture  him.  Id.  So  where  an  owner  of  a  carriage  was 
attending  a  funeral,  and  while  returning  drove  out  of  the  nsual  and  direct 
oonne  to  hi>  home  to  enable  a  friend  to  make  a  call,  and  waa  Injured  bj  a 
defect  in  the  highway,  it  was  held  he  could  not  reooTer  from  the  town  his 
dtemagea.  Davis  «.  Somerville,  128  Haaa.  5M.  A  young  lady  who  on  the 
Loid^  day  walks  one  fourth  of  a  mile  to  her  aunt's  house,  calls  there  and 
iBvitea  bw  cousin  to  walk,  and  then  proceeds  with  her  three  fourths  of  a 
mile,  simply  for  exercise  in  the  open  air,  does  not  thereby  violate  the  statute 
agunrt  Ravelling  on  Sunday.  O'Counell  v.  Lewiston,  flS  He.  84.  No 
action  is  malntunable  to  recover  damages  for  injuries  sustained  on  Sunday, 
by  TeMon  of  a  defoct  in  a  highway,  by  a  person  while  be  was  walking  to  the 
iMoae  <^  a  friend  to  spend  the  evening  for  pleasure.  Tillock  o.  Webb,  S6 
Me.  IOOl  See  Bryant «.  Biddleford,  89  He.  IQS;  Crotty  v.  Bangor,  S7  Me. 
4SS.  So  no  action  to  recover  damage  lies  against  the  bailee  of  a  horse  and 
carriage  hind  for  pleasure  on  that  day  who  by  his  carelessness  aud  nMiiigent 
drivii^  injures  the  property  bailed.  Parker  e.  Latner,  60  He.  628.  Tj^lking 
for  pleasure  is  not  a  violation  of  the  statute  in  this  state  (Haine),  and  if  one 
wlule  BO  walking  enters  a  shop  and  purchases  a  glass  of  beer  and  then  con- 
tinoealiiBwalkiog  audi*  injured  by  a  defect  in  the  highway  he  can  recover  of 
tlte  town,  nnleas  the  beer  contributed  to  prodnce  the  injury.  Davidson  e. 
Pmtland,  89  He.  116.  In  Hissonri  the  fact  that  a  grocery  keeper  pennits 
persona  to  enter  his  grocery  on  Sunday  and  drink  intoxicating  liquors  will 
not  instun  ao  indictment  for  violation  of  the  Sunday  law;  the  act  done  by 
bim  most  be  for  the  accommodation  of  customers  in  general  and  in  continua- 
ticm  of  the  usual  buuness  of  the  week.  State  e.  Crabtree,  27  Ho.  383. 
See  on  mne  subject,  Lambert  v.  SUte,  8  Ho.  493;  SUte  e.  Ambs,  20  Mo. 
S14.  An  agreement  to  publish  an  advertisement  does  not  subject  the  party 
■o  agre^ng  to  criminal  punishment.  Sheffield  e.  Balmer,  S3  Ho.  474.  But 
aee  nnitb  e.  Wilcox,  2S  Barb.  841,  for  a  case  containing  the  same  statement 
of  facts  but  decided  directiy  opposite.  So  for  a  case  directly  opposite  the 
Indiana  case,  where  the  defendant  was  charged  with  cutting  wheat  on  Sun- 
day, and  fined  therefor.  Bee  8tat«  e.  GofI,  20  Ark.  289.  In  this  sUte  the 
partictaators  in  a  game  of  cards  for  amusernent  may  be  indicted  and  convict- 
ed. Bales  «.  State,  19  Ark.  320;  Btockden  e.  State,  18  Ark.  186.  Where 
the  defendant  hired  a  horse  of  the  plaintiff  on  Sunday  to  go  on  that  day  to  a 
distant  town,  and  went  several  miles  beyond  the  town,  and  while  so  doing 
caused  the  deathoftMe  horse  by  over-driving,  it  was  held  in  an  action  of  trover 
Joined  with  case  that  the  plaintiff  could  recover,  notwithstanding  the  statute 
prohibiting  all  secular  badness  on  that  day,  upon  the  ground  that  there  is  ' 
olatiDction  between  wnagfnl  acts  which  constitute  a  mere  breach  of  the  coe 
tract,  requiring  on  the  part  of  the  plaintiff  the  proof  of  the  contract,  or  a 
eaaential  part  of  his  case,  and  wrongful  acts  that  are  independent  of  the  con 
tnct  and  toward  which  the  contract  stands  in  a  mere  incidental  relation. 
Frost  e.  Plumb,  40  Conn.  111.  Work  necessary  to  secure  the  public  safety, 
by  the  safe-keeping  of  a  felon,  or  delivering  him  to  bail,  is  a  work  of  necessi- 
ty. Johnston  *.  People,  81  ni.  469.  In  publishing  a  notice  required  by  law 
to  be  published  for  six  days,  when  one  of  the  publication  days  occurs  on  Sun- 
day the  publication  on  that  day  cannot  be  counted.  Scammon  v.  Chicago, 
40  ni.  146 :  Jenks  e.  Chicago,  48  111.  297 ;  Weld  v.  Bees,  Id.  428 ;  Chic^o 
«.  Tulcan  Iron  Works,  9S  Dl.  337.  The  statute  of  Kansas  prohibita  labor  or 
the  performance  of  any  work  on  Sunday.  Under  this  statute  it  was  held 
that  making  a  contract  on  Sunday  was  not  prohibited  by  it.  Johnson  e. 
Brown,  18  Kan.  539 ;  Birks  e.  French,  21  Kan.  3S8.  This  is  contrary  to  the 
decision  in  Indiana,  where  it  was  held  that  making  a  promissory  note  was  a 
violation  of  the  Sunday  taw.  Bee  also  Merritt  e.  Earle,  29  K.  Y.  120 ;  Kauf- 
nan  s.  Haven,  80  Uo.  887 ;  Bloom  c.  Richards,  S  Ohio  St,  887.     In  an  action 
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for  dinugea  remltiiig  from  the  frigbtenlog  of  plaintiS*B  hone  bj  defendaofk 
dog,  it  vms  held  th*t  the  f^ct  thftt  the  accident  happened  on  Sonday  while 
the  plaintill  wm  riding  on  a  btuineas  ernmd  womd  not  defeat  his  right 
of  recorerf.  Schmidt  «.  Humphrey,  48  Iowa,  6S2.  Swapping  hones  on 
Sunday  is  a  violation  of  the  statute  prohibiting  labor  on  that  day.  Hur- 
ley «.  Bimpeon,  14  B.  Hon.  419.  Bat  the  mere  acceptance  of  a  promiasorj 
note  in  puTBuance  of  a  contract  made  on  another  day  is  not.  Bay  o.  Callett, 
la  B.  Hon.  SS3.  See  Dohoney  «.  Dohoner,  7  Bush,  331.  In  JohnoOD  v. 
Barque  Cysne,  I  Bawyei,  639,  it  waa  held  that  a  seaman  had  no  right  to  re- 
fuse duty  required  of  him  on  Sunday  by  our  calendar,  it  appearing  that  at 
the  port  of  Ounijaska  the  day,  owing  to  a  dillerence  in  the  calendar,  was  not 
observed  as  a  holiday;  but  the  master  had  no  right  to  expel  him  from  the 
ship  for  such  refusal. 

At  an  early  date  (1B44)  it  was  held  in  North  Carolina  that  profanation  of 
Sunday  by  performiw  labor  on  that  day  was  not  an  indictable  ofFence  in 
that  state.  State  e.  Wiltisms,  4  Ired.  400.  This  was  afterwarda  changed  by 
statute,  and  such  an  offender  is  punishable,  but  only  before  a  justice  of  the 
peace.     State  «.  Brooksbank,  6  Ired.  78. 

Where  it  is  not  otherwise  designated  by  statute,  Sunday  includes  the 
twenty-four  houn  beginning  and  ending  at  midnight.  Shaw  e.  Dodge,  5  N. 
H.  463. 

Impounding  swine  unlawfully  at  large  on  Sunday  by  a  hog-reeve  is  a  work 
of  a  "  secular  calling"  and  prohibited  oy  the  statute,  and  we  bog-reere  is  a 
trespasser  for  so  doing.  4  N.  H.  158.  Trerelline  on  Sunday  to  make  a 
social  call  is  not  a  violmon  of  the  statute  prohibiting  "any  play,  game,  or 
recreation."  Corey  e.  Batti,  86  N.  H.  681 ;  Dutton  v.  Weare,  17  if  H.  84. 
Giving  a  note,  in  the  presence  of  his  wife,  to  a  third  penon,  was  held  to  bo 
secular  work  to  the  disturbance  of  othera  within  the  meaning  of  the  statute. 
Tamey  v.  French,  19  N.  H.  233.     See  Smith  v.  Foster,  41  N.  H.  316. 

In  Rhode  Island  the  letting  of  a  horse  on  Sunday  for  hire  is  unlawfiiL 
Whelden  e.  Chappell,  8  R.  I  380.  But  trover  will  not  Ue  to  obtain  possessioD 
of  such  horse,  or  for  damages  fa)  him.  bnith  e.  Rollin,  11  R.  L  464.  8e« 
the  case  cited  from  ConneCDCut. 

The  hirer  of  a  horse,  in  New  York,  is  liable  to  an  action  for  negligenccL 
though  the  contract  of  hiring  was  made  on  Sunday.  Harrison  e.  Marshall,  4 
B.  D.  Smith,  271;  Nodine  e.  Doherty,  46  Barb,  68.  It  is  no  defence  for 
apersonal  injury  that  thepartiesat  the  time  were  practiaing  an  unlawful  game. 
Btchberry  b.  Levielle,  3  Hilt.  40.  ■  • 

By  travelling  on  Sunday  the  traveller  is  not  prohibited  from  presenting 
his  check  at  the  end  of  his  joumev  and  claiming  his  luggage.  Jonet  v. 
Norwich  and  N.  T.  Transfer  Co.,  GO  Barb.  191. 

To  wait  upon  customers  and  sell  his  wares  is  the  common  labor  of  ■  mer- 
chant. Bloom  c.  Richards,  3  Ohio  St.  887.  This  last  case  overruled  Sellen 
V.  Dugan,  18  Ohio  (0.  8.).  489,  where  a  single  ssle  on  Sunday  of  four  hun- 
dred bushels  of  com  was  held  void  because  it  was  an  act  of  common  labor. 
See  also  Cincinnati  c.  Rice,  16  Ohio  (O.  B.),  336. 

Works  of  necessity  within  the  meaning  of  the  statute  are  not  limited  to 
labor  for  the  preservation  of  life,  health  or  property  from  impending  labor. 
The  necessity  may  grow  out  of,  or  indeed  be  incident  to,  the  general  course 
of  trsde  or  business,  or  even  be  an  exigency  of  a  particular  trade  or  business, 
and  yet  be  within  the  exception  of  the  act  (works  of  necessity).  Hence  the 
danger  of  navigation  being  closed  may  make  it  lawful  to  load  a  vessel  on 
Sueday  if  there  be  no  other  time  to  do  so.  So  held  a  work  of  necessity  to 
toad  certain  can  and  trucks,  which  had  been  sold  and  agreed  to  ship  on  a 
vessel  on  Sunday,  where  the  vessel  was  about  to  sail  andher  master  would 
not  take  the  can  unless  shipped  on  that  day.  HcOatrick  v.  Wason,  4  Ohio 
St.  566. 
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In  Onwon  nuking  a  oontnct  on  Sundsj  is  held  to  be  an  act  of  conunon 
labor.  &nitb  e.  Caw,  i  Ore.  190.  Haking  an  asceniion  in  a  balloon  on  Sun- 
day ^m  a  public  nnlen  for  a  compensation  is  a  violation  of  the  New  York 
atatnta  against  wo^  on  Sunday.    Brunnett  v.  Clark,  1  Bhetd.  000. 

But  for  a  barber  to  ihaTs  hii  cuitomers  is  a  neceMar;  labor.  Common- 
wealtb  e.  Jacobu^  1  Leg.  Oaz.  491;  17  Pitta.  L.  J.  154. 

In  WiscoDun  it  was  beld  that  town  officen  must  repur  the  higtawaja 
on  SundaT  when  the  defect  was  occasioned  the  night  before,  in  order  to 
escape  civil  liability  on  account  of  an  accident  occasioned  by  a  defect  therein, 
and  that  a  statute  prohibiting  secular  labor  on  that  day  had  no  application. 
Alexander  v.  Oebkosk,  8S  Wis.  877.  Nor  is  it  a  defence  that  a,  ^rson  was 
navigating  a  canal  on  Sunday,  contrary  to  the  statute,  which  will  prevent 
his  recovery  for  damages  for  an  injur;  received  resulting  from  the  negligence 
of  tbe canal  company.    HcArthur.e.  Green  Bay,  etc.,  Canal  Co.,  84  Wis.  180. 

Where  a  town  board  of  supervisoTi  is  authorized  b^  law  to  issue  bonds  in 
aid  of  a  railroad  only  upon  the  presentation  of  a  petition  therefor  iigned  by 
a  certain  number  of  tax  payers  of  the  towp,  the  procuring  and  affixing  such 
signatarea  on  Sunday  is  "  business"  within  the  meaning  of  the  statute.  Such 
a  petition  confers  no  authority  upon  the  board  to  issue  the  bonds.  DeFroth 
e.  Wis.  and  Blinn.  R.  R  Co.,  62  Wis.  320.  So  is  loaning  money.  Ttoewert 
«.  Decker,  SI  Wis.  46. 

By  29  Car.  2,  c.  7,  $  1,  no  tradesman,  artificer,  workman,  laborer,  or  other 
person  whatsoever,  shall  do  or  exercise  any  worldly  labor,  business  or  work 
of  their  ordinary  callings  upon  the  Lord's  day,  works  of  necessity  and  char- 
ity only  ezceptad.  Under  this  statute  it  was  held  that  was  not  within  the 
statute,  even  though  he  work  with  his  own  hands;  and  that  the  term  "labor" 
as  lher«n  used  extends  to  an  agricultural  laborer.  Reg  «.  Silvester,  10  Jur. 
ffl.  B.)  8«0;  38  L.  J.  H.  C.  79.  See  Beg  e.  Cleworth,  12  W.  R  875;  0  L. 
T.  (N.  S.)  683;  4  B.  &  S.  937.  Whether  hay-making  b  a  work  of  necessity 
ia  a  question  ol  fact  under  which  the  finding  of  the  justices  before  whom  a 
party  ia  convicted  under  this  section  must  be  taken  as  conclusive.  Id. 

By  Car.  1,  c.  1,  no  carrier  with  any  horse,  nor  wagonmen  with  any  wagon, 
nor  cannon  wiih  any  cart,  nor  wainman  with  any  wain,  nor  drovers  with  any 
cattle,  shall  by  themselves  or  any  other  travel  upon  the  Lord's  day.  It  was 
beld  that  the  driver  of  a  stage  van  was  subject  to  the  penalties  of  this  sec- 
tion for  travelling  on  Sunday.  Rex  e,  Hiddleton,  8  B.  &  C.  164;  4  D.  &  R. 
834.  Bnt  the  driver  of  a  st^e  coach  was  not.  Bondiman  e.  Breach,  7  B.  & 
C.06:  9D.AR7Q6. 

A  local  act  (or  a  parish  in  which  was  a  large  cattle  market  enacted  that  it 
shall  not  he  lawful  for  any  drover  or  other  person  to  conduct  or  drive  through 
any  of  the  streets  in  the  parish  any  oxen,  sheep,  or  other  cattle  during  Sun- 
day. M^d,  that  a  person  driving  a  van,  in  which  were  calves  being  conveyed 
to  market,  was  not  driving  or  conducting  cattle  within  the  meaning  of  the 
rtBtute.  Triggse.  Lester,  1L.R,  Q.  B.2S»;14W.  R  279;  18  L.  T.  (N.  S.) 
701. 

Baking  pnddiugs  and  pies  and  such  things  for  dinner  on  Sunday  Is  not  an 
offence  within  2B  Car.  2,  c.  7;  bnt  for  a  baker  to  bake  loaves  of  bread  on  that 
day  in  the  usual  way  of  his  trade  is  indictable  because  that  is  not  a  work  of 
necessity.     Rex  e.  Oonnger,  GT.  R  449;  8.  P.,  Rex  e.  Cox,  9  Burr.  78S. 

A  power  given  a  canal  company  to  make  by-laws  for  the  government  of  the 
company  for  the  good  and  orderly  using  of  the  navigaUon,  and  of  ware- 
houses, wharves,  etc.,  and  for  the  well  governing  of  the  bargemen,  does  not 
authorize  them  to  close  the  canal  on  Sundays  by  a  ch^n  suspended  across  it, 
snd  a  by-law  for  so  closing  the  canal  on  Sundays  Is  illegal  aad  void.  Calder 
and  Hebble  Navigation  Co.  e.  Pilling,  14  M.  A  W.  76;  8  Railway  Oaaea, 
7SS;  9  Jnr.  877:  Ft  L.  J.  Exch.  323. 

So  tbe  sale  of  liquor  upon  the  Sabbalh  has  been  beld  as  common  labw 
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upon  that  Sxj,  uid  tfae  Mleamon  wu  liable  to  pnnuhment  therefor  evea 
though  there  ma  a  apecial  Htatute  prohibiting  the  tale  upon  that  day,  and 
prondioz  apecial  puniahment  for  violation  of  its  proTimons.  Vof^lesoug  «. 
State,  S&d.  113;  Eiitel  e.  State,  81  Ind.  201,  iain  hamiony  with  the  preMd- 
ing  case.  See  aUo  Vocel  v.  State,  31  Ind.  64 ;  Ha;er  «.  State,  Id.  2M.  So 
in  other  atatea  a  sale  ofliquor  under  like  circumstancea  is  held  to  be  common 
labor.  Blanere.  State,  80  Tex.  6M;  Archer  t.  SUte,  10  Tex.  App.  482; 
Albrechte.  State,  8  Tex.  App.  818;  Omit  v.  Commonwealth,  0  Hams,  436; 
SUte  e.  Bakridge,  1  Bwaa  (Tenn.),  418. 

Contns  HuU  e.  SUte.  4  Harr.  (Del.)  182.  Bee  Hndaon  v.  Qtmrj,  1  R  L 
480;  Reg  a.  Whitely,  ^  H.  ft  N.  148;  Ckmimonwealth  e.  Naylor,  10  Cas.  86. 
Such  a  taw  haa  been  frequently  held  conatitntional.  State  v.  Amba,  20  Ho. 
214.  In  Ex  peite  Newman,  9  CaL  602,  the  Supreme  Court  of  GalifomU  de- 
cided that  a  law  to  restrain  common  labor  on  Sunday  waaunconititataonal ;  but 
tnSx  parte  Andrew^  18  CaL  078,  the  former  dedsion  was  orerrnled  and  auoh 
alawheldtoboTalid.  Spechte.  Ccmmonwealth,  8Ban.S12;  Shoverv.  Stst«, 
S  Eng.  (Ark.)  209;  Vogleeong  «.  State,  4  Ind.  113;  Ijndenmuller e.  People, 
88  Barb.  fi48;  Commonwealth  e.  Colton,  a  Gray,  488;  Shorer  e.  State,  W 
Ark.  269;  Usener  «.  State,  8  Tex.  App.  177;  Nuendorf  e.  Doryea,  69  N.  Y. 
557;  State  «.  Gurnej,  87  Me.  149;  State  «.  Barker,  18  Vt.  195;  Common- 
wealth e.  Harrison,  11  Gray,  808;  Commonwealth  e.  Jeandelle,  2  Grant,  SOS; 
B.  C,  SPhila.609;  Scblit  e.  State.  31  Ind.  846;  Falti  «.  State,  88  Ind.  315; 
State  «.  Anderson,  80  Ark.  131 ;  Commonwealth  e.  Crowther,  117  Haas.  116. 

Neither  is  the  statute  unconstitutional  because  it  deprives  those  who  consci- 
endausly  keep  the  seventh  day  of  the  week  as  the  wtbbath  of  an  extra  day 
of  the  week.  Commonwealth  e.  Has,  133  Uass.  40 ;  Specht  e.  Commonwealth^ 
8  Barr.  813;  Commonwealth  «,  Hyneman,  lOI  Jfass.  80;  Oommonwealth  v. 
Wolf,  8  a  A  R.  48,  See  Stansbory  «.  Harks,  2  DaU.  218.  And  that,  too, 
where  the  statute  makes  an  ezcepti<m  in  favor  of  those  who  consdentionsly 
observe  the  seventh  day  of  the  week  and  permits  them  to  labor  on  Sunday, 
while  it  forbids  those  to  labor  on  Sunday  who  do  not  observe  the  seventh 
day,  even  though  it  ciettes  a  monopoly  in  trade  in  favor  of  those  observing 
snob  seventh  day,  John  e.  State,  77  Ind.  See  Commonwealths.  LoulsTille^ 
etc,  B.  B.  Co.,  6  Am.  and  Eng.  R  R.  Cas. 


St.  L.,  L  U.  AKD  8.  Br.  do. 
«; 

UOBBIB. 
(85  Jrhaniai  Btpcrtt,  633.    JTowm&tr  Tirm,  1880.) 

The  glut  of  a  right  of  way  sctobs  one's  lands  to  a  rulroad  company  is  no 
license  to  it  to  ovemow  the  grantor's  lands  by  the  onskilfal  construction  of 
a  levee  on  the  right  of  way. 

The  statute  of  limitations  of  three  years  applies  to  actions  against  a  rail- 
road company  for  overflowing  one's  land  by  the  building  of  a  levee,  and 
commences  as  soon  aa  the  levee  is  completed. 

A  railroad  company  building  a  levee  across  a  branch  which  overfiowa,  and 
thereby  canmng  a  greater  ov^ow  of  adjoining  lands,  is  not  relieved  from 
damages  thetefor  by  making  ditches  and  trestles  that  canr  off  the  water  aa 
fast  as  the  branch  would  when  not  overflowed. 


Railroad  companies,  acting  within  the  limits  of  their  franchiaes,  and  oring- 
due  skill  and  care  in  the  construction  and  operation  of  their  roada,  and  hav- 
ing the  right  of  way,  are  not  liable  as  trespassers,  nor  for  injuries  to  outside 
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prmrtj  which  ue  the  nktund  uid  otiaTotdable  effect  of  the  road. 

Mmwes  (or  orerflowing  land  bj  the  conBtmotion  of  a  railroad  leree  can- 
not ba  uminisbed  b^  the  enbancea  value  given  to  the  land  in  common  with 
other  lands  in  the  Tidui^  by  the  presence  of  the  road. 

The  rule  for  asaeeeing  damagei  for  OTerflowine  land  bj  the  construction  of 
10  embankment  ia,  to  take  the  actual  Talne  of  the  land  at  the  completion  of 
the  work,  aapposing  the  consequsuces  to  be  known,  compare  it  with  what 
the  nine  would  have  been  if  the  overflow  had  remiuned  as  before  the  eon- 
■traction  of  tlie  embankment,  and  fix  the  damages  at  the  difference. 

Appeal  from  Jackson  Circuit  Conrt. 

Hon.  William  Byere,  Circuit  Judge. 

Winfield,  Dodge  and  Johnson,  for  appellant. 

CIiarleB  Minor,  contra. 

Eakin,  J. — Morris,  the  owner  of  a  tract  of  land  in  Jacksoa 
connty,  for  the  consideration  of  a  dollar  gave  a  right  of  way  across 
the  same  to  the  defendant  railway  company. 

On  the  thirteenth  of  July,  1876,  he  Drought  this  action  at  law 
against  the  company ;  alleging,  in  snbfitancej  that  it  had  wrong- 
folly  erected  an  emiiankment  upon  the  line  of  its  road,  and  built  a 
trestle  near  the  lauds,  and  was  continuing  the  same,  whereby  it 
caused  the  waters  of  Lye  branch  and  White  Kiver  to  oTerflow  them, 
and  rise  higher  and  rem^n  longer  upon  them  than  before,  with 
other  injuries ;  that  his  lands  were  rendered  unsalable  and  unfit 
for  tillage.     Prayer  for  damages. 

The  defendant  answered,  putting  in  issue  the  wrongfol  constmo- 
tion  of  the  embankment  and  trestle,  the  oversow  of  the  lands  and 
all  other  injuries.  It  pleaded  also  the  statute  of  limitations  of 
three  years,  and  specially : 

That  the  road  was  constructed  by  the  Cairo  and  Fulton  E.  R. 
Co.,  a  corporation  organized  under  our  state  laws,  to  which  plaintiff 
Lad  granted  the  right  of  way.  That  the  embankment  and  trestie 
were  necessary,  ana  that  they  were  conetmcted  in  a  pmdent  and 
skilful  manner,  and  that  the  injuries  (if  any)  were  unavoidable. 
Also,  that  the  lands  in  qnestion  were  rendered  more  valnable  by 
the  construction  of  the  railroad. 

The  plaintiff  amended,  to  show  that  the  defendant  was  the  sno- 
cessor  of  tiic  Cairo  and  Fulton  R.  R.,  and  upon  these  pleadings 
the  cause  went  to  the  jury. 

There  was  a  good  deal  of  evidence  pro  and  con,  as  to  the  effect 
tipon  the  lands  produced  by  the  embankment  and  trestle.  The 
preponderance  of  it,  as  shown  in  this  transcript,  is  to  the  effect  that 
1  solid  road-bed  embankment  was  bnilt  across  a  wet-weather  stream 
which  drained  an  area  of  several  square  miles,  and  that  at  a  con- 
siderable distance  from  the  natural  crossing  the  company  left  an 
open  trestle,  and  endeavored  by  a  ditch  to  drain  off  the  water 
thrcnigh  tiiat.  The  effort  seems  to  have  been  ineffectoat.  The 
proof  jostified  the  jury  in  finding  that  damage  had  resulted  from 
SA.  &E.B.  Cas.— 4 
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want  of  dae  cars  and  skill.    Whether  the  court  erred  in  iiiBtmo- 
tionB  remaine  to  be  considered. 

The  conrt,  on  motion  of  plaintiff,  inetnicted  the  jnry,  in  effect : 

1.  That  if  defendant  conEtmct«d  the  road-bed  in  the  vicinity  of 
tiie  lands  so  as  to  obetmct  the  natural  flow  of  water  in  Lye  branch, 
and  alter  the  natural  drain,  and  thereby  ininred  the  lands  by  over- 
Bowing  them,  they  should  lind  for  the  plaintiff. 

2.  In  that  case  the  measure  of  damages  is  the  difference  in  the 
market  valne  of  the  lands  jnst  before  the  constmctiou  of  said  road- 
hed,  and  just  afterwards ;  in  estimating  which  dam!^;eB  the  jary 
should  consider  only  the  direct  benefits  to  the  plaintiffs  lands  from 
the  constraction  of  the  road,  not  affecting  other  lands  in  the  neigh- 
borhood. 

3.  That  notwithstanding  the  grant  of  the  right  of  wav,  it  was 
the  duty  of  the  company  to  construct  its  road-bed  in  a  skilful  and 
careful  manner,  or  be  liable  for  failure. 

4.  That  the  statute  of  limitations  is  three  years. 
For  the  defendant,  the  court  instructed : 

That  if  more  than  three  years  had  elapsed  from  the  time  of 
the  injury  to  the  bringing  of  the  snit,  it  would  be  barred ;  and 
f  orther : 

That  if  the  benefit  to  the  land  resnlting  from  defendaDfa  own 
acts  in  the  constmction  of  the  road-bed,  equalled  or  exceeded  the 
damage,  th^  should  find  for  defendant. 

It  refused  to  instruct,  on  defendant's  motion,  as  follows: 

1.  That  if  the  land  was  worth  as  much  after  the  road  was  bailt 
as  before ;  or, 

2.  That  the  road-bed  was  constructed  and  completed  across  the 
branch  more  than  three  years  before  the  salt  was  brought ;  or, 

3.  That  plaintiff  granted  the  right  of  way  over  his  luids,  in  con- 
sideration of  one  dollar  and  the  benefits  to  be  derived  from  the 
road ;  or, 

4.  That  the  damage  resulted  not  from  diverting  or  dftminifig  a 
running  stream,  but  surface  water ;  or, 

5.  That  if  defendant,  after  diverting  the  stream  by  the  embank- 
ment, made  artificial  drains  down  the  embankment  and  through 
the  trestle,  and  back  into  the  natural  bed  below,  and  that  said 
ditches  were  sufficient  to  carry  off  the  water  as  rapidly  as  the 
branch  when  not  overflowed ;  or, 

7.  If  the  dam^uiee  were  not  produced  by  the  defendant's  unlaw- 
ful entry  on  the  uind,  and  taking  the  same  for  the  use  of  the  road- 
bed, bat  was  a  matter  happening  outside  of  the  limits  of  its  road-bed ; 
they  must,  iu  either  case,  findmg  the  facts,  give  a  verdict  for  de- 
fendant. 

The  court  also  refused  to  instruct  for  the  defendant ;  That  the 
measure  of  damages  was  the  difference  between  the  damage  done 
by  the  natural  overflow  of  the  land,  and  the  natural  character  of 
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the  seaeons,  which  vonld  otlierwise  have  resulted  withoat  the  road 
being  built,  and  the  damage  eauBed  by  it. 

Daring  me  trial  and  after  the  evidence,  defendant  asked  and  was 
refused  ^ve  to  plead  the  statute  of  limitation  of  two  years,  under 
the  act  of  January  22,  1865,  section  4.  The  refusal  was  proper,  as 
the  act  does  not  apply  to  this  case. 

The  inry  returned  a  verdict  in  favor  of  plaintiS  for  $2,965.50, 
for  which  judgment  was  entered.  Defendant  moved  for  a  new 
trial,  which  bemg  refused,  he  excepted  and  appealed. 

Exceptions  to  iustructions  given  for  plaintifE,  and  refused  for 
defendant,  as  well  as  to  the  verdict  on  the  evidence,  were  duly 
Eaved  by  motion  for  a  new  trial. 

The  first  instruction  given  for  plaintiff  is  correct,  taken  in  con^ 
neetion  with  the  third.  The  grant  of  the  right  of  way  certainly 
was  no  license  to  the  company  to  injure  jpIaintifE  by  unskilful 
work.  If  it  is  to  be  considered  at  all  it  should,  in  conscience,  have 
imposed  upon  the  company  an  obligation  to  be  tender  of  the  prop- 
erty rights  of  the  donor. 

The  statute  of  limitations  of  three  years  applies  to  this  case,  as 
the  court  properly  instructed,  and  it  began  to  mn  as  soon  as  the 
company  lad  finished  its  work  about  the  embankment,  trestle  and 
ditches.  Until  that  was  done,  it  could  not  be  said  that  the  em- 
bankment itself  had  caused  any  injury.  If  the  open  trestle  and 
ditches  had  been  properly  located,  and  skilfully  completed,  there 
would  have  been  no  damage,  nor  cause  of  action.  There  was  evi- 
dence to  support  the  verdict  on  this  point. 

The  consideration  of  plaintiff's  instmction  on  the  measnre  of 
damages  will  be  taken  up  in  connection  with  that  asked  by  de- 
fendtmt. 

There  was  no  evidence  that  the  injuty  was  caused  by  the  ob- 
stmction  of  surface  water.  Lye  branch  was,  by  all  the  evidence,  a 
stream  with  a  defined  bed,  bnt  sla^;i8h.  It  is  not  neoeesary,  in 
this  case,  to  define  the  difference  between  the  two  eases. 

The  fifth  iDstmctioQ  was  properly  refused.  It  was  not  sufficient 
to  construct  the  works  so  as  to  carry  oS  the  water  as  rapidly  as  the 
branch  would  *'  when  not  overflowed,"  Streams  do  overflow,  and 
engineers  should  provide  reasonably  against  that  also  by  opentngs 
of  sufficient  capacity,  or  property  holders  would  be  left  to  the 
mercy  of  the  elements. 

The  seventh  instruction  asked  by  defendant  presupposes  that  a 
right  of  entry  upon,  and  use  of,  land  for  road  purposes,  absolves 
the  company  from  all  liability  for  injury  to  other  lands  outside  of 
the  roaifbea.  This  is  a  misapprehension  of  the  true  and  rational 
doctrine. 

Bailroada  exercise  franchises  granted  by  the  state  for  the  public 
good.  The  companies  invest  large  sums  for  the  tise  of  these  fran- 
chises, looking,  however,  only  to  the  individual  profit  of  the  stocks 
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holders.  Both  IntereBtB  are  to  be  kept  in  view,  and  protected.  If 
the  companies  act  within  the  limits  of  their  franchises,  and  nse 
dne  skill  and  caation  in  the  construction  and  operation  of  the  roads, 
and  acqnire  the  right  of  way,  thej  cannot  be  made  liable  either  as 
trespaaserB,  or  on  account  oi  detriment  to  oateide  propertr,  which 
ifi  iae  natnrsl  and  nnavoidable  effect  of  the  road.  Some  places  are 
rendered  lees  valuable,  or  endangered,  bj  the  mere  vicinity  of  a 
railroad,  constmcted  with  the  ntmost  care.  It  will  bring  less  in 
market  This  is  the  miefortone  of  the  owner.  Bat  the  pnblic 
good  reqoiree  that  he  shall  submit  to  it,  or  railroads  could  not  be 
built  and  nm  with  private  capital.  But  there  is  no  case,  whether 
with  regard  to  lands  inside  or  outside  of  the  limits  of  the  right  of 
way,  in  which  railroads  or  individuals  may  injure  the  property  of 
others  by  the  n^ligent  and  anskilfal  exercise  of  a  rignt,  withoot 
a  corresponding  liability.  That  would  be  shocking  to  justice,  and 
violate  a  principle  of  common  law  which  admits  m  no  exception. 

The  really  important  question  in  this  case  r^ards  the  true  meas- 
ure of  damages — the  liabiUty  being  once  fixei  A  few  principles 
are  well  settled.  The  defendant  cannot  diminish  them  by  such 
appreciated  value  given  to  the  lands  as  is  common  to  other  landa 
in  the  vicinitv,  and  which  results  from  the  conveniences  of  the  road. 
Each  citizen  is  entitled  to  that,  and  his  full  share  of  it.  It  is  not 
matter  of  grace  from  the  corporation,  and  it  may  not  wantoolj  or 
carelessly  Seieai  it 

It  is  held  in  a  number  of  eases  that  &e  company  may  claim,  in 
diminution,  such  appreciations  of  value  as  result  to  the  land  from 
the  direct  material  operations  of  the  company  upon  or  near  it,  and 
which  are  special.  For  instance,  an  embankment  may  operate  aa 
a  levee  and  reclaim  lands  from  overflow ;  or  ditches  to  relieve  road- 
beds from  water  may  operate  as  drains,  and  reclaim  wet  lands. 
The  principles  of  justice  upon  which  these  decisions  are  based  are 
not  so  obvious  at  nrst  glance,  as  it  seems  a  non  Beqnitnr  that  be- 
cause the  road  must  benefit  the  owner  in  some  respects,  it  may  in- 
jure him  to  a  corresponding  extent  in  others.  There  it  nothing  in 
this  case  to  reqaire  a  determination  of  this  last  point. 

The  instruction  ^ven  for  plaintiff  is  in  the  language  of  some  of 
the  cases.  GtenersJly  it  is  correct  to  say  that  the  measure  of  dam- 
ages to  any  property  is  the  difference  in  its  value  just  before  and 
just  after  the  injory.  But  it  is  plain  that  this  can  only  be  the  trae 
measure  where  the  damage  itself  is  the  sole  element  affecting  the 
value.  Here  were  railroad  works  some  time  in  constmction,  dar- 
ing which  there  may  have  been  ^reat  shrinkage  of  value  in  all 
sorts  of  property.  If  the  works  hi^  been  done,  never  so  skilfnUy, 
there  may,  still,  have  been  a  great  difference  between  the  valnes  of 
the  land  before  the  embankment  was  begnn  and  when  work  on 
the  ditches  ceased.     The  instmction  was  misleading. 

That  asked  on  this  point  by  defendant  was  substantially  oorrectr 
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bnt  calcalated  to  embarrass  and  confuse  a  jnry.  Properly  auder- 
Etood,  it  has  the  support  of  a  recent  case  m  the  Queen's  Bench, 
qnot^  in  a  note  to  Mr.  Sedgwick's  work  on  Measure  of  Damages, 
■p.  137,  mar.  It  is  a  mle  dimcolt  of  application,  and  in  this  case 
wonld  have  reqmred  the  jury  first  to  fik  the  value  of  the  land  as 
entirely  free  ofininrionB  water — then  to  estimate  the  damage  done 
by  natnre — then  tne  danuure  done  by  nature  and  the  road  together, 
and  take  the  dilEerence.  The  evidence  did  not  afCord  data  for  these 
calculations. 

The  tme  mle,  and  the  one  in  this  case  easily  applicable  hy  a 
jury  of  practical  men,  was  to  take  the  actual  value  of  the  land  at 
the  time  the  work  was  completed,  supposing  the  conBeqaences  to 
be  known,  compare  it  with  what  the  value  would  have  been  if  the 
overflow  had  remained  as  formerly,  and  fix  the  damages  at  the  dif- 
ference. This  allows  all  appreciation  of  land  to  complainant,  and 
affords  just  compraiBation  for  want  of  care  and  ^11, 

For  error  in  giving  the  second  instruction  of  plaintifi,  reverse  the 
judgment,  and  remand  the  cause  for  a  new  trial,  etc 
See  note,  p.  80. 


Van  Obsdal 


BUBUHOTOH,  CbDAE  RaPIDS  AND  NoBTHBRV  Rt.  Oo. 

{ASwmix  Gate,  Iowa.   Iitn»  30,  ISSl.) 

A  nilioad  ma  located  across  pUintifl'B  farm,  and  oonRtoucted  over  two 
■lon^u,  from  which  the  water,  in  its  natural  state,  flowed  in  a  pore  stream. 
In  constructing  the  road  one  of  the  sloi^hB  was  dammed  up,  the  water  divert- 
ed, and  caniM  over  loose  sand  sad  dirt  to  the  other,  the  loose  siutd  and 
dirt  being  tberebjr  carried  upon  plaintifTs  land,  and  deposited  to  his  injur;. 
Bid,  that  it  was  competent  to  testify  as  to  the  value  of  the  land  with  the 
Blongh  dammed  and  ita  value  with  a  culvert  under  the  road,  ho  as  to  allow 
the  water  to  flow  in  its  natural  course;  that  as  the  action  was  based  on  neg- 
ligence in  constructing  the  road,  it  was  not  material  that  other  roads  were 
coostmcted  in  the  same  manner.  A  party  is  entitled  to  have  a  stream  of 
water  flowing  through  his  lands  remain  unobstructed,  and  if  its  course  is  di- 
verted to  his  injury,  to  recover  damages  therefor.  Action  held  not  barred  by 
the  statute  of  limitations. 

Appeal  from  Suchanan  Circuit  Court. 

Action  to  recover  damages  sustained  by  plaintiff  by  reason  of  a 
stream  of  water  being  diverted  in  the  construction  of  defendant's 
railroad,  whereby  sand  and  earth  was  washed  upon  and  deposited 
on  plaintiffs  land.  Judgment  upon  a  verdict  was  rendered  for 
plaintiff.     Defendant  appeals. 

J.  &  S.  K.  Tracy  and  D.  W.  Bmcbhart,  for  appellant. 

Hosner  &  Tan  Orsdal,  for  appellee. 
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Bbck,  J. — 1.  The  petition  alleges  tliat  the  defeadant'e  nulroad  is 
located  QpoD  plaintifrs  farm,  snd  croeeee  two  elouglis  thereon,  the 
water  of  which,  in  the  natural  state,  was  clear  and  pnre,  and  ran 
over  a  grassy  bottom ;  that,  in  the  constmction  of  the  railroad,  one 
of  the  slonghs  was  dammed,  and  the  water  thereof  diverted  from 
its  natnral  course,  and  conducted  for  a  long  distance  through  loose 
aand  and  dirt  into  the  other  elongh,  over  which  a  culvert  was  con- 
stracted ;  that  the  water  flowing  through  the  loose  sand  and  dirt 
from  the  first-named  elongh  bore  a  la^  quantity  thereof,  which 
was  deposited  upon  plaintilPB  land ;  that  by  means  of  "  the  faulty 
constmction"  of  the  railroad,  which  has  not  been  changed,  plain- 
tiff has  sofitained  damages,  and  that  the  injuiy  from  the  deposits 
made  upon  his  land  is  permanent,  and  commenced  in  July,  1876. 
The  defendant,  in  its  answer,  allies  that  the  railroad  was  construct- 
ed in  1873,  and  that  the  defendant  became  the  owner  thereof  in 
1876,  and  denies  any  negligence  or  nnskilfnlneaa  in  the  oonstmction 
of  the  road.  It  is  averred  that  if  any  cause  of  action  ever  existed 
it  accmed  more  than  five  years  before  the  suit  was  eonunenoed,  and 
is,  therefore,  barred  by  the  statute  of  limitations. 

2.  The  plaintiff  testified  that  his  farm,  "  without  the  railroad 
constructed  so  as  to  dam  op  the  slough,"  would  be  worth  $25 
per  ttCre.  He  was  then  asked  the  pi-esent  value  of  the  faim, 
with  the  railroad  constracted  as  it  is,  without  a  culvert  over  the 
slongh.  Objections  to  this  question  were  overmled,  and  the  plain- 
tiff answered  that  it  is  worth  $21  per  acre.  The  admission  of  tliie 
evidence  is  the  ground  of  the  first  objection  to  the  judgment  urged 
by  defendant's  council.  It  is  inslflted  that  the  evidence  should  liavo 
been  limited  to  the  value  of  the  land  immediately  before  and  after 
the  road  was  built  in  order  to  show  plaintiffs  damages.  But  the 
injury  was  not  sustained  upon  the  completion  of  the  road,  and  did 
not  occur  till  the  expiration  of  tliree  years  after.  The  evidence 
conld  not  have  been  directed  to  the  time  immediately  before  and 
after  the  building  of  the  road,  for  no  injury  had  then  occurred. 

3.  It  is  further  insisted  that  the  claim  of  plaintiff  is  based  upon 
the  injury  to  the  use  of  the  land,  and  not  to  the  land  itself.  We 
do  not  so  understand  the  pleadings.  The  injury  complained  of  is 
all^^  to  be  a  permanent  injnry  to  plaintiff's  farm, 

4.  The  defendant  offered  to  prove  by  an  engineer  that  the  railroad 
is  built  as  railroads  are  usually  constructed  in  such  locations.  The 
evidence  was  rejected.  The  issue  raised  by  the  pleadings  involves 
the  question  of  negligence  in  the  construction  of  the  road  in  cross- 
ing the  slough  without  a  culvert.  The  custom  or  practice  of  build- 
ing railroads  cannot  be  the  ground  of  defeating  recovery  for  neg- 
ligence. If  it  were  so,  the  rightB  of  land  owners  would  depend 
upon  the  "usual  manner  of  building  railroads."  £nt  his  nghts 
are  absolute,  and  not  dependent  upon  the  will  or  acta  of  railroad 
companies.    A  stream  of  water  cannot  be  diverted  from  its  natnral 
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chaonel  to  his  injnry.     StogbiU  v.  C.  B.  i 

26.  A  railroad  compaiiy  cannot  defeat  an  action^ 

opon  etich  a  divereion  of  a  water-course,  on  the  ground 

road  is  conBtracted  in  the  UBual  manner. 

5.  Certain  iiiatmctions  are  objected  to  in  the  third  point  of 
counsel'a  argoment,  on  the  gronnd  that  plaintafE  does  not  claim  to 
recover  for  the  negligent  construction  of  the  road.  We  nnderetand 
the  pleadings  to  raise  the  issue  of  negligence.  The  record  fails  to 
establish  the  fact  npon  which  connseT's  objection  ia  based. 

6.  An  instmction  is  to  the  effect  that  if  it  was  practicable  for 
defendant  to  constmct  a  culvert  or  other  means  for  the  passage  of 
the  water  of  the  slough,  and  the  omission  so  to  do  caused  injury  to 
plaintiS,  he  is  entitled  to  recover.  Counsel  for  defendant  insist 
that  it  may  have  been  practicable  to  bnild  the  culvert,  and  yet  there 
was  no  negligence  iii  failing  to  do  bo.  We  think  differently.  The 
law  secures  to  plaintiff  the  right  of  an  nnobetmcted  passage  of  the 
Btreams  of  water  running  through  his  land  in  their  natnralchanneL 
If,  in  the  construction  of  the  road,  a  stream  is  diverted  to  his 
injury,  he  may  recover.  Stoghill  v.  C.  B.  and  Q.  B.  Co.,  supra. 
U  the  distinction  is  erroneous,  it  is  too  favorable  to  the  railroad 
company,  which  cannot,  therefore,  complain. 

7.  The  injury  to  plaintiff's  land,  complained  of  in  the  petition 
and  shown  oy  the  evidence,  waa  permanent.  Defendant  insists 
that  it  occurred  when  the  road  was  Duilt,  in  1873,  and  that  the  ac- 
tion is  therefore  barred  by  the  statute  of  limitations.  But  the  peti- 
tion alleges  tliat  the  first  mjury  sustained  by  j^aintiff  was  in  1876, 
and  the  jury,  by  a  special  vertfict,  so  found.  The  statute  of  limita- 
tions  b^an  to  run  from  that  date.  Powers  it.  City  of  Coancil 
Bln^  45  Iowa,  652.  This  action  was  commenced  in  1879.  It  is, 
therefore,  not  barred  by  the  statute. 

We  have  considered  all  qneetions  discussed  by  defendant's  counsel, 
mi  discover  no  error  in  the  record.     The  judgment  is  affirmed. 
Bee  note,  p.  86. 


6.  Aim  C.  B.  K.  Oo. 


(18  Shan^t  [B.  Car.-]  BfiparU,  97.  f».  S5,  1880.) 
The  breaking  of  a  culvert  under  the  embankment  of  defendaofB  road,  in  a 
treihet,  having  caused  an  accumuUtion  of  water,  which,  the  embankment 
being  opened,  overflowed  plaintiff's  land  to  his  damage,  the  circuit  judge 
charged  the  jury  that  if  the  aervants  of  the  defendant  let  off  the  water,  the 
defendut  wm  liable  for  the  actual  ilamage  therefrom  ensuing  to  the  plain- 
tiS, DO  matter  how  much  care  and  caution  thej  ezermsed.    ^^d,  erroneous, 
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BsFOKE  Mackby,  J.,  Greenville,  April,  1878. 

Action  by  Otis  T.  Mills  against  the  Greenville  and  Oolambia 
R.  E.  Co.  for  damaged  one  to  his  crops  of  com,  etc,  in  Jane,  1876. 
Action  commenced  October,  1876. 

Bmshy  Oreek,  near  tlie  city  of  Greenville,  passed  tlirongh  a  cul- 
vert under  an  emb&nkment,  over  which  the  track  of  the  defend- 
ant company  pasBcd.  During  a  freehet  in  the  month  of  June,  1876, 
the  culvert  fell  in,  and  the  now  of  the  Btream  being  thereby  ob-. 
stnicted,  the  water  accamulated  in  large  qnantities  up  the  channel 
of  the  creek  and  on  the  lands  adjacent,  and  covered  a  highway. 
Several  days  afterwards  the  road-master,  with  his  employees,  cat 
an  opening  in  the  embankment,  through  which  the  water  passed 
off,  slowly  at  firat,  bnt  with  increasing  volume  as  the  opening  was 
cnlarg^  by  the  action  of  the  waters,  when  it  flowed  with  the  force 
of  a  freehet ;  and  damage  was  thereby  done  to  the  lands  of  the 
plaintiff  below.  It  was  for  sach  damage  that  this  action  was 
brooght.  The  testimony  showed  that  the  freshet  which  broke  the 
culvert  was  extraordinary. 

The  presiding  judge  ruled,  during  tlie  exunination  of  a  witness, 
that  "  it  makes  no  difference  how  tEe  company  let  the  water  off ; 
whether  the  greatest  possible  care  was  exercised.  If  the  company 
let  the  water  off  and  it  flowed  upon  plaintiff's  lands  and  damaged 
the  same,  the  company  is  liable.  And  he  charged  the  jnry  that 
if  the  company's  agents  let  off  the  water  and  damage  enened  to  the 
plaintiff's  lana,  the  defendant  is  liable  for  the  actual  damage  sus- 
tained, no  matter  how  much  <lare  and  caution  they  ezercis^  To 
this  ruling  and  charge  the  defendant  excepted. 

Terdict  for  plaintiff  for  $375.  The  defendant  appealed,  alleging 
error  in  the  ruling  and  chiuge,  to  which  exceptions  were  taken. 

Mr.  I.  M.  Bryan,  for  appellant. 

The  company,  by  its  charter,  had  the  right  to  construct  the  dam 
or  embankment,  bound  only  to  the  exercise  of  ordinary  care  that 
it  should  not  injure  others,  but  not  liable  for  injuries  arising  from 
extraordinaiT  causes.  The  testimony  ebowe  that  the  culvert  was 
amply  sufficient  for  even  more  than  ordinary  sterms.  8  Bush,  404 ; 
27  L.  J.  Exch.  417;  12  Me.  238;  56  Penna.  St.  445;  Angell 
on  Water-courses,  §  348 ;  Sherm.  &  Eedf .  on  Neg.  §§  445-576. 
These  authorities  show  that  the  company  were  not  responsible  for 
the  presence  or  accumulation  of  the  large  body  of  water  above 
their  embankment,  and  that  the  same  came  about  by  the  operation 
of  the  vis  major.  Finding  the  water  there  after  the  storm  was 
over,  what  was  the  defendants'  d^ty  in  the  premises  i  They  were 
common  carriers  and  bearers  of  the  mail ;  the  water  was  backed 
over  a  public  highway  leading  into  the  ci^  of  Greenville,  and  cov- 
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ered  the  landa  of  third  parties.  It  was  their  dotj  to  let  this  water 
<^  ezercising  as  mnch  care  and  cantion  aa  poeeible ;  if  careleBBlr 
done,  the  deieudante  were  liable ;  otherwiBe,  uot.  Had  the  floods 
csrried  away  the  embacknient  and  injured  the  plaintiff's  lands,  the 
GtHnpoay  would  clearly  not  be  liable.  This  case  ahoold  be  distin- 
enished  from  the  class  of  which  Fletcher  v.  Bylands,  L.  B.,  1  Exch. 
365,  and  3  H.  L.  330,  is  a  leading  authority.  -Bnt  in  otu*  case  the 
defenduitfl  did  not  tarn  loose  a  dangerons  element  which  had  been 
introdnced  by  themselves  npon  the  premises ;  the  mie  in  onr  case 
is  ex  damno  dne  injuria  non  oritur  actio.  2  W.  Bl.  898 ;  6  B.  and 
C.  360 ;  16  Ark.  308 ;  Hill  &  Den.  193 ;  8  "Wis.  255 ;  1  Add.  on 
Torts,  3.  Again :  Necessitas  inducit  privileginm  quoad  juris  pri- 
vata.  In  such  cases  the  owner  is  liable  only  in  the  absence  of 
CH-dinarr  care.  5  YL  371 ;  10  Allen,  306 ;  Angell  on  Water-eonnes, 
§337. 
No  counsel  appeared  for  respondent. 

WiLLAKD,  C.  J. — ^The  action  was  for  damages  to  the  plaintifiF's 
land  by  water  flowing  in  a  nataral  water-coiir8e,l}at  in  unnsosl  quan- 
tities, dne,  as  alleged,  to  the  following  facts ;  The  water-course  in 
question  had  become  choked  up  at  a  point  above  the  plaintiffs 
und,  where  it  passes  the  embankment  for  the  defendant's  railroad, 
by  a  culvert,  and  an  extraordinary  accumnlation  of  water  had  been 
occasioned.  The  defendant's  servants  made  an  opening  by  which 
the  water  thus  aocnmulated  should  flow  into  the  water-course  below 
the  obstruction,  and  thus  flow  along  its  nataral  channel.  The  flow 
of  water  thns  caused  was  allied  to  have  occasioned  the  damage 
oomplained  oi. 

Tne  charge  of  the  circuit  judge  dispensed  with  the  necessity  of 
a  finding  oi  negligence  on  the  part  of  the  defendants  and  placed 
the  plaintiff's  right  of  recovery  on  two  facts,  namely,  that  it  should 
appear  that  the  defendants'  servants  discharged  tne  accumulated 
water  into  the  water^conrse,  and  that  such  water  caused  the  damage 
in  question. 

The  cause  of  the  damage  was  water  in  a  natural  water-course 
moving  in  obedience  to  its  own  laws ;  it  was  not,  therefore,  a  case 
of  actual  trespass.  The  question,  then,  was  whether  the  damage 
was  consequential  to  an  antawf al  act  of  the  defendants  or  their  ser- 
vants acting  under  their  authority.  It  is  the  concurrence  of  dam- 
we  and  iniary  that  constitutes  the  only  ground  of  defendants'  lia- 
bility. The  plaintiff  could  not  sustain  injury  unless  the  act  of  the 
defendants,  either  in  its  nature  or  tlie  mode  of  its  performance, 
was  unlawful.  Kemoving  an  obetraction  to  the  flow  of  water  in  a 
natural  water-course  on  the  defendant's  land,  is  in  itself  a  lawful 
act,  and  as  snch  no  ground  for  ailing  iniary.  When  a  lawful  act 
is  performed,  which,  in  its  nature,  is  liable  to  occasion  injury  to 
tlte  person  or  property  of  another,  the  law  charges  the  party  per- 
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foi'ming  such  act  with  the  duty  of  ezerciBiDg  care  and  skill  in  ita 
performuice.  The  neglect  of  this  duty  is  legal  negligence,  and  it 
IS  in  a  legal  Benee  the  proziniate  canse  of  any  damage  directly  re- 
Bolting  from  it,  although  such  damage  is  immediately  occasioned 
by  the  operation  of  natural  laws. 

The  question  for  the  jury  was,  then,  whether  the  defendants  were 
gnilty  of  negligence  in  the  mode  in  whidi  the  accomnlated  water 
was  set  free  in  the  water-coarse.  It  was  error  to  place  the  liahiUty 
of  the  defendants  on  groands  that  rendered  it  unneceeaaiy  for  toe 
jary  to  inquire  as  to  the  existence  of  Buch  negligence. 

There  muet  be  a  new  trial. 

MoItee  and  McG-qwait,  A.  J.%  concnrred. 
Bee  note,  p.  88. 


The  Oaibo  abd  'VraoBmns  R.  R  Oo. 

V. 

Stevenb. 

(78  IndiaiM  Rtportt,  21%.     JCy  r«rm,  1881.) 

The  owner  of  luid  maj,  upon  the  bouodsriea  thereof,  not  interfeiii^  witb 

any  natural  or  preKrlpttve  watercouiM,  erect  BOoh  baiiien  u  be  may  deem 

neceswu?  to  keep  off  Burface  water  or  overflowing  floods  coming  man  or 

acrou  adjacent  lands;  and  for  any  consequent  repuluon,  turning  aalde  or 

K  up  of  theee  waters  to  the  injury  of  other  lands  he  is  not  reaponuhle; 


nich  waters  as  fall  in  rain  and  snow  upon  hii  lands,  or  come  thereon  1^ 
Hun'ace  druna^  from  or  over  cond^ous  lands  he  must  keep  within  his  bonn^ 
uiesj  or  penmt  them  to  flow  off  without  aHJScIal  interference,  unleaa  within 
the  limits  of  his  land  he  can  turn  them  into  a  natural  watercourse. 

Fbom  the  Daviess  Circuit  Oonrt. 

S.  P.  Wheeler,  W.  H.  DeWolf  and  S.  N.  ChamberB,  for  appel- 
lant. 

H.  D.  McMnllen  and  D.  T.  Downey,  for  appellee. 

"Woods,  J, — This  suit  was  commenced  in  the  Knox  Circoit  Oourt^ 
and  the  venue  changed  to  Daviess  oounty,  where  a  trial  was  bad, 
resulting  in  a  judgment  for  the  plaintin  below,  from  which  tho 
defendant  prosecutes  this  appeal. 

The  complaint  contains  bat  one  paragraph,  and  allies  that  the 
plaintiff,  on  the  Ist  day  of  January,  1S72,  was,  and  ever  since  baa 
been,  the  owner  of  certain  lands  therein  described,  situated  in  the 
lower  prairie  below  Yincennes,  containing  about  two  hondred  acres. 
After  the  description  of  the  lands,  the  complaint  proceeds  in  the 
following  words :  "And  the  plaintiff  farther  avers  tliat  the  d&> 
fcndant,  in  the  year  1872,  built  and  constructed  a  large  embank- 
ment of  earth  and  stone  and  gravel,  ten  feet  high  and  onehondred 
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feet  wide,  over  and  across  the  eontbem  portion  of  the  aaid  land, 
hereinbefore  deecribed,  and  that  said  embanliment  extended  from  the 
norUi  line  of  said  land,  southwardly  across  said  Itod  and  for  a  dis- 
tance of  ten  miles  south  of  the  soiith  line  of  said  land,  and  the 
plaintifF  says  that  the  natural  flow  and  drainage  of  the  said  land 
-was  over  and  across  the  land  npon  which  the  said  embankment 
is  now  constructed,  and  also  over  and  across  the  land  lyine  im- 
mediately south  of  the  land  herein  described,  and  from  thence 
across  and  orer  the  land  now  occupied  by  said  part  of  said  embank- 
ment south  of  the  land  hereinbefore  described ;  and  the  rlaintifi 
says  that  the  defendant  carelessly,  negligently  and  unskilfully 
built  and  constructed  said  embankment,  and  failed  negligently  and 
earelenly,  in  the  constrnction  of  said  embankment,  to  make  any 
culvert,  bridge  or  drain  in,  through  or  under  said  embankment, 
whereby  the  water  comine  on  the  land  hereinbefore  described, 
could  escape,  and  the  plainttfi  says  that  within  five  years  last  past, 
the  water  falling  upon  the  said  real  estate  of  the  plaintiff,  and  the 
water  flowing  thereon  from  the  river,  and  from  the  surrounding 
land,  has  been  stopped  and  hindered  by  said  embankment  from 
flowing  oS  of  sua  land,  and  during  the  month  of  Augnst,  1875, 
the  water  being  bo  stopped  and  hindered  arose  to  thedepm  of  eight 
feet  upon  said  land,  and  entirely  destroyed  one  hondred  acres 
of  growing  com,  and  carried  away  one  thousand  panels  of  fence 
that  enclosed  said  land,  and  that,  since  the  time  of  tbe  constmctiou 
of  said  embankment,  the  water  has  oontiDuallj  overflowed  the  said 
land,  so  that  the  same  has  become  almost  entirely  worthless,  and 
the  plaintiff  says  that  the  said  embankment  was  and  is  the  only 
canse  of  the  water  so  overflowing  the  plaintiff's  land.  Wherefore 
theplaintiff  demands  judgment,    etc. 

The  complaint  proceeds  on  the  theory  that  the  defendant  was 
lawfully  in  possession  of  its  right  of  way  across  the  land 
deecribed  and  for  the  distance  of  ten  miles  southward,  but  whether 
by  condemnation  or  by  purchase  is  left  to  conjecture.  The  de- 
fendant was  therefore  guilty  of  no  trespass  in  entering  upon  its 
said  right  of  way,  and  in  making  all  proper  and  necessary  excava- 
tions and  embankments  for  the  constrnction  of  its  road-bed.  The 
gist  of  the  complaint  is  in  the  averments  that  the  defendant  "  failed 
Diligently  and  carelessly,  in  the  construction  of  said  embankment, 
to  make  any  culvert,  bridge  or  drain  in,  through  or  under  said  em- 
bankment, whereby  the  water  coming'  on  the  land  hereinbefore 
described  could  escape,  and  that  within  five  years  last  past  the  water 
falling  upon  said  real  estate  of  the  plaintiff,  and  the  water  flow- 
ing t£ereon  from  the  river,  and  from  the  surrounding  laud,  has 
been  stopped  and  hindered  by  said  embankment  from  fewingoff," 
etc  No  attempt  is  made  to  charge  an  interference  with  any  natural 
-watercourse,  but  only  with  the  flow  of  surface  water  and  waters 
overflowing  from  tlie  river  and  spreading  over  the  adjacent  bottom 
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or  low  lands.  The  qaeetion  presented  is,  therefore,  whether  the 
defendant,  having  acquired  a  right  of  way  for  the  construction  of 
its  raiboad,  and  ^ving  found  it  neeeesary  or  expedient  to  raise  its 
track  above  the  natural  surface  of  the  laiid,  owed  any  duty  to  the 
plaintiff  to  provide  culverts  or  other  means  of  passage  throagh  ite 
embankment,  for  the  snrface  water  or  water  overflowing  from  the 
river  and  descending  in  that  direction  from  or  over  the  lands  of  the 
plainfaLS.  If  apon  the  facts  of  the  complaint  each  dnty  existed,  a 
careless  and  n^Iigent  breach  thereof,  together  with  actionable 
damages,  is  shown,  and  the  complaint  is  good.  If  such  duty  d^d 
not  ezist,  the  complaint  is  not  good. 

Waehbnm,  in  his  work  on  Easements  and  Servitudes,  pp.  353 
and  355,  supporting  himself  mainly  by  references  to  writers  on  the 
civil  law,  says :  "  It  may  be  stated  as  a  general  principle,  that,  by 
the  civil  law,  where  the  situation  oi  two  adjoining  fields  is 
such  that  the  water  falling  or  collected  by  melting  snows,  and  the 
like,  upon  one,  naturally  descends  on  the  other,  it  must  be  suffered 
by  the  lower  one  to  be  discharged  upon  his  land,  if  desired  by 
'  e  owner  of  the  upper  field. 

"  The  owner  of  the  upper  field,  in  such  case,  has  a  natural  ease- 
ment, as  it  is  called,  to  have  the  water  that  falls  upon  his  own  land 
fiow  oS  the  same  upon  the  field  below,  which  is  charged  with  a 
eorresponding  servitude,  in  the  nature  of  dominant  and  servient 
tenements." 

This  is  doubtless  the  rule  of  the  civil  law,  and  has  been  adopted 
by  the  courts  of  last  resort  in  some  of  the  States  of  the  Union,  but 
it  is  not  the  common  law  doctrine,  and  is  not  generally  prevalent 
in  this  country. 

Dillon,  in  nis  work  on  Municipal  Corporations,  speaking  of  the 
surface  water,  says  :  "  This  the  law  very  lareely  regards  ^  Lord 
Tenterden  phrases  it)  as  a  common  enemy,  wMcn  eveiy  proprietor 
may  fight  or  get  rid  of  as  best  he  may.  ...  On  the  one  hand,  the 
owner  of  the  property  may  take  such  measures  as  he  deems  expe- 
dient to  keep  surface  water  off  from  him  or  turn  it  away  from 
his  premises  on  to  the  street ;  and,  on  the  other  hand,  the  muni- 
cipal authorities  may  exercise  their  powers  in  respect  to  the  gradua- 
tion, improvement,  and  repair  of  streets,  without  being  liable 
for  the  consequential  damages  caused  by  surface  water  to  adjacent 
property."  Section  798,  and  notes.  To  the  same  effect  are  Angell, 
Water-courses,  see.  108 ;  1  Addison,  Torta,  105  ;  Cooley,  Torts,  574 ; 
Hillard,  Torts.  584 ;  Taylor  v.  Fickas,  64  Ind.  167,  and  cases  cited ; 
Schlichter  v.  Phillipy,  67  Ind.  201. 

The  case  of  Taylor  v.  Fickas,  supra,  is  fully  in  point,  and  must 
be  regarded  as  having  settled  the  doctrine  tor  this  State  on  the 
subject.  The  facts  oi  the  case,  in  brief,  were,  that  the  owner  of 
the  lower  land  had  planted,  near  the  upper  line  of  his  land,  a  row 
of  trees  for  the  purpose  of  keeping  back  the  driftwood,  which  was  ac- 
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CBBtomed  to  be  carried  on  and  over  his  land  by  the  overflow  of  the 
Ohio  Kiver.  The  result,  which  nmst  have  been  anticipated,  and 
waB  therefore  premiraably  intended,  waa  that  the  driftwood,  lodg- 
ine  against  this  row  of  trees,  accnmnlated  on  the  adjacent  land  above, 
ai^  either  destroyed  or  greatly  depreciated  the  valne  thereof.  It 
was  held,  however,  that  no  action  lay  for  the  obstruction,  and  citing 
many  of  the  American,  and  some  of  the  English  caeeB  on  the  Bub- 
iect,  it  w^  declared  that  waters  percolating  the  soil,  or  contained 
in  tudden  recesses,  without  a  known  channel  or  course,  surface 
waters,  and  waters  overflowing  from  contiguous  streams  or  rivers, 
"  fall  within  the  maxim  that  a  man's  land  extends  to  the  centre  of 
the  earth  below  the  surface,  and  to  the  skies  above ;"  and,  citing 
the  case  of  Qannon  v.  Hargadon,  10  Allen,  106,  the  following 
statement  of  the  law  was  adapted  as  our  own :  "  The  right  of  an 
owner  of  land  to  occupy  and  improve  it  it  in  such  manner  and  for 
Each  purposes  as  he  may  see  £t,  either  by  changing  the  surface  or 
the  erecoon  of  bmldings  or  other  Btmctnres  thereon,  is  not  re- 
stricted or  modified  by  tue  fact  that  his  own  land  is  so  situated  with 
reference  to  that  of  aajoining  owners  that  an  alteration  in  the  mode 
of  its  improvement  or  occupation  in  any  portion  of  it  will  cause 
water,  which  may  accumulate  thereon  by  rains  and  snows  falling 
on  its  surface  or  flowing  on  to  it  over  the  surface  of  adjacent  lots, 
rather  to  stand  in  unusual  quantities  on  other  adjacent  lands,  or 
pass  into  and  over  the  same  m  greater  quantities  or  in  other  direc- 
tions than  they  were  accustomed  to  flow.  .  .  .  The  obstruction  of 
surface  water  or  an  alteration  in  the  flow  of  it  affords  no  cause  of 
action  in  behalf  of  a  "person  who  may  snfEer  loss  or  detriment  there- 
from against  one  who  doee  no  act  inconsistent  with  the  due  exer- 
rise  of  dominion  over  his  own  soil." 

In  the  more  recent  case  of  Templeton  v.  Voshloe,  72  lad.  134, 
this  court  held,  "  that  the  owner  of  the  upper  field  may  not  cou- 
Btmct  drains  or  excavations  so  as  to  form  new  channels  on  to  the 
lower  field,  nor  can  he  collect  the  water  of  several  channels  and 
discbai^  it  on  the  lower  field  so  as  to  increase  the  wash  upon  the 
same.  The  right  of  the  owner  of  the  upper  field  to  make  drains 
on  his  own  land  is  restricted  to  such  as  are  required  by  good  hus- 
bandry and  the  proper  improvement  of  the  surface  of  the  ground, 
and  as  may  be  discharged  into  natural  channels,  without  inflicting 
palpable  and  unneceesary  injury  on  the  lower  field." 

The  court,  however,  took  pains  to  add  that,  "  As  to  where  and 
under  what  circumstances  the  owner  of  the  lower  field  may  obstruct 
or  direct  the  flow  of  surface  water  which  naturally  descends  upon 
his  land,  we  need  not  inquire,  ae  that  question  is  in  no  way  involved 
in  the  proper  decision  of  this  cause." 

It  is  difficult  to  invent  a  formula  for  the  statement  of  a  mie  of 
law  which  will  accurately  express  the  rule  in  its  application  to 
varying  circumstances ;  and  it  may  be  that  there  is  some  verbal 
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inconsiBteacy  in  the  fonnalas  quoted  from  these  opiniona  of  this 
court,  but  when  applied  to  the  sabject-matter  of  each  there  ia  no 
inconBiBtencT  of  principle  involved  or  ezpreBBed.  The  one  has  to 
do  wiUi  ^e  land  owners  conduct  in  guarding  his  poesesBion  against 
the  encroachments  of  snrface  and  flood  waters  from  withont,  and 
the  other  with  the  discharge  of  sach  waters  from  his  own  land  on  to 
that  of  another.  With  reasonably  near  approximation  to  accuracy, 
it  may  he  laid  down  as  a  genend  mle,  that  upon  the  boondaries  of 
his  own  land,  not  interfering  with  any  natural  or  prescriptiTe  waters 
course,  the  owner  may  erect  such  barriers  as  he  may  deem  neceesary 
to  keep  off  surface  water  or  overflowing  floods  coming  from  or 
across  adjacent  lands ;  and  for  any  consequent  repulsion,  turning 
aside  or  heaping  up  of  these  waters  to  the  mjury  of  other  lands,  he 
will  not  be  responsible  ;  but  such  waters  as  faU  in  rain  and  snow 
on  his  land,  or  come  thereon  by  surface  drainage  from  or  ov^ 
contignons  lands  he  must  keep  within  his  boondaries,  or  permit 
them  to  flow  oft  without  artificial  interference,  unless  within  the 
limits  of  his  land  he  can  turn  them  into  a  natural  watercoune. 
This  is  in  accordance  with  the  general  principle,  that  such  waters 
are  a  common  enemy  which  each  proprietor  m  ay  fight  oS  as  he  will ; 
but,  once  on  his  Ismd,  they  become  his  property  (in  a  qualified 
sense,  of  course),  and  the  maxim  applies,  "  Sic  utere  tuo,  ut  alienum 
non  lardas."  We  hold,  therefore,  that  the  complaint  fails  to  show 
an  actionable  injury. 

Judgment  revereed,  with  costs  and  with  inBtmctiong  to  sustaiD 
the  demurrer  to  the  complaint. 

Bee  note,  p.  80. 


Oaibo  and  TmcEHNBs  R.  B.  Co. 

V. 

Amthont  Howet. 
The  bre&king  of  a  cnlTert  under  the  embanlcmeDt  of  defendutfa  road  in  a 
freghet,  haTing  caueed  an  accumulation  of  water,  whtch,  the  embankmeat 
being  opened  orerfioved  plaiatiffe  land  to  his  damam,  the  circuit  jndga 
chfirged  the  jury  that  if  the  aervKnts  of  the  defendant  let  ofi  the  water,  the 
defendant  wag  liable  for  the  actaal  damage  therefrom  eniuinft  to  the  plain- 
tiff, no  matter  how  much  core  and  caution  they  exerdaed.  Bild,  erranemu, 
and  that  the  defendant  waa  not  liable  unleaa  guilty  of  negligence  in  eetting 
free  the  accumulated  water. 

ApFKAL  from  the  Knox  Circnit  Court 

"W,  H.  De  "Wolfe  and  S.  N.  Chambers,  attom^a  for  appelknt. 

Canthoin  and  Boyle,  attorneys  for  appellee. 
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"Woods,  J. — Complaint  in  three  paragraphs  by  the  appellee  against 
the  appellant ;  answer  in  general  denial  to  tne  whole  complaint, 
and  to  the  third  paragraph  a  special  plea,  setting  np  a  licease  from 
the  plaintiff  to  the  defendant  to  do  the  tiinga  Sieged  in  that  pai^ 
agiwih.     Trial,  verdict,  and  Judgment  for  the  plaintiff. 

The  appellant  has  aesigned  error  npon  the  oTermling  of  his  mo- 
tion for  a  new  trial. 

The  firet  and  second  paragraphs  of  the  complaint  are  in  all  ea- 
Bential  respectB  the  same  as  me  com^aint  in  the  case  of  the  same 
appellant  v.  Stevens,  73  Ind.  278.  The  third  paragraph  alleges  a 
treepaes  by  the  am)ellant  upon  the  land  of  the  appellee,  and  in  sup- 

Krt  of  this,  proof  was  made  that  the  appellant,  after  its  track  had 
an  washed  away  by  the  flood  of  1S75,  had  bnilt  and  maintained 
for  a  few  weeks  a  temporary  track  upon  the  lands  of  the  appellee. 
Sy  answere  to  interrogatories  it  is  shown  that  the  jury  assessed  the 
damages  for  this  trespass  at  one  cent,  and  that  the  remainder  of  the 
damages  assessed — to  wit,  $230 — was  allowed  npon  first  and  second 
paragraphs  of  the  complaint.  In  the  case  of  the  appellant  v. 
Stevens,  snpra,  the  general  mle  was  declared  that  npon  the  bonn- 
daries  of  his  own  land,  not  interfering  with  any  natural  or  prescrip- 
tive water-conrse,  the  owner  may  erect  snch  barriers  as  he  may 
deem  necessary  to  keep  off  surface  water  or  overflowing  floods 
oomingfrom  or  across. adjacent  lands;  and  for  any  consequent  re- 
pnlsion,  turning  aside,  or  neaping  up  of  these  waters  to  the  injury 
of  other  lauds  lie  will  not  be  responsible ;  but  such  waters  as  fall 
in  rain  and  snow  on  his  land,  or  come  thereon  by  surface  drainage 
from  or  over  contiguous  lands,  he  mnst  keep  within  liis  boundaries 
or  permit  them  to  flow  off  without  artificial  interference,  unless 
wittiin  the  limits  of  his  laud  he  can  turn  them  into  a  natnral  water- 
coorae.  This  is  in  accordance  with  the  general  principle  tliat  snch 
waters  are  a  common  enemy  which  each  propnetor  may  fight  off 
M  be  will ;  bat  once  on  his  land  they  become,  in  a  qnaliflea  sense, 
his  proper^,  and  the  maxim  applies,  "  Sic  ntere  tno  at  alienum 
non  laedas." 

Id  that  case  the  qneation  arose  upon  the  demurrer  to  the  com- 
plunt,  and  it  was  held  that  the  complaint  did  not  show  an  action- 
able injury.  Here  the  qnestion  arises  upon  a  motion  for  a  new 
trial,  for  tlie  alleged  reasons  that  the  verdict  is  contiaty  to  the  law 
and  the  evidence,  and  that  the  damages  assessed  are  excessive. 

The  motion  should  have  been  sustained. 

The  judgment  is  reversed  with  costs. 
See  nole,  p.  80. 
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Thb  Tfimnfl  Ctrr,  St.  Joseph  asd  Codsoq.  Blufn  R.  B.  Oo., 

Appellant. 

(71  Jfinmn  BtporU,  887.     OetoUr  term,  18T».) 

A  land  ownn  hu  no  right  by  erectdng  kn  embuikiiieiit,  to  atop  the  nataral 
flow  of  Burfece  watur,  or  to  divert  it«  conne  so  m  to  throw  it  upon  the  I&ad 
of  hia  iieu:hb<w.  Oroiflowed  water  fiom  a  riTsr,  in  time  of  flood,  is  nirface 
water  wi^n  tl  " 


g  of  tUa  role.     Hodsh,  J.,  dlsaenting. 

AxvzkL  from  Jackson  Oircnit  Court    Hon.  S.  H.  Woodbon, 
Judge. 
Affirmed. 
B.  F.  Stringfellow,  for  appellant. 

Kafton,  J. — This  action  was  to  recover  damaeea  from  the  de- 
fendant for  the  destrnctiOD  of  five  acres  of  vegetables  the  plaintifi 
had  in  tiie  Mifieonri  Kiver  bottom,  chai^;ed  to  have  been  occasioned 
br  the  embankment  of  defendant's  road-bed  constructed  across  a 
stongh,  withoat  any  cnlvert,  by  reason  of  which  in  the  snmmer 
of  1873  a  rise  in  the  Hissoori  Kirer  and  heavy  rain-falls  in  the 
vicinity  were  prevented  from  pnrBning  their  accustomed  natural 
channel  to  a  lake  and  thence  to  the  river  again.  By  reason  of  thia 
obstmction,  the  waters  of  the  overflowed  nver  and  the  exceesive 
rains  were  thrown  npon  the  plaintiff's  land  and  destroyed  his 
crops.  We  insert  the  testimony  and  the  instmctions,  from  which 
the  points  in  issue  will  be  more  readUy  ascertained  than  from  the 
detailB  of  the  petition. 

William  Shane,  plaintiff,  testified  as  follows :  In  1873  I  occQpied 
the  land  described  m  the  petition,  which  was  owned  by  my  wife ; 
had  four  and  one  half  acres  in  cultivation — two  acres  in  com,  one 
and  one  half  acree  in  potatoes,  and  one  acre  in  garden  v^tablce. 
All  this  crop  was  destroyed  on  the  7th  or  8th  day  of  Jnlyby  water 
which  had  overflowed  the  banks  of  the  Missoori  River.  The  water 
in  the  river  was  very  high.  It  overflowed  tiie  bank  at  a  low  place, 
and  passing  in  was  stopped  by  the  embankment  of  defendant's 
land.  It  then  ran  along  defendant's  road  to  my  wife's  land  and 
overflowed  it,  thus  destroying  my  crops.  The  low  place  at  which 
the  water  was  obstmcted  by  the  road  was  about  halt  a  mile  north 
of  my  land.  The  low  place  or  slough  was  about  one  himdred  feet 
wide  and  five  or  six  feet  deep,  and  ran  from  the  river  to  a  lake 
about  a  mile,  and  from  the  hike  again  about  a  mile  the  slough 
passed  again  into  the  river.  Through  this  the  water  from  over- 
flows of  the  river  in  times  of  flood  had  passed  before  the  road  was 
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bnilt  I  went  on  the  l&nd  in  the  spring  of  1871,  and  hare  lived 
there  from  that  time  to  the  present.  lu  Jaly,  1873,  the  water  was 
from  three  to  three  and  one  half  feet  deep  on  the  land,  and  re- 
mained two  or  three  weeks.  The  crope  were  all  destroyed ;  the 
hoose  sarronnded  by  water.  I  was  compelled  to  remove,  and  could 
not  safely  retom  for  eight  or  nine  weeks.  There  was  no  trestle  or 
culvert  in  defendant's  road  for  passage  of  water  at  the  low  place  or 
from  theoce  to  plaintiff's  land.  The  water  stood  on  the  land  as 
deep  as  it  did  in  1867,  thongh  in  1867  the  water  in  the  river  was 
three  feet  liigher.     The  road  was  not  bnilt  in  1867. 

On  cross-examination,  witness  said :  In  1867  the  water  came  from 
the  low  place  or  slough  spoken  of  on  to  my  land.  In  1873  the 
water  was  to  within  one  and  one  half  or  two  feet  of  the  top 
of  the  road.  Have  known  this  land  since  1866.  The  water  in 
floods  of  the  Missonri  Kiver  has  been  in  the  stongh  as  far  as  the 
road  three  or  fonr  times  in  that  time ;  never  been  out  of  the  slongh 
except  in  1867  and  1873.  The  slough  was  not  wet  land,  bnt  was 
generally  cnltivatod,  never  had  water  in  it  except  from  floods  in 
Uie  Missouri  Biver.  The  bank  of  the  slongh  is  higher  on  the  north 
aie.  Think  that  from  highest  part  of  the  bank  at  distance  of  100 
feet  there  is  a  bank  two  feet  high ;  this  is  not  a  steep  bank  hot  a 
mdual  rise.  150  yards  from  highest  the  gronnd  is  two  or  throe 
feet  higher  than  lowest,  and  at  400  yards  is  four  feet  higher  than 
lowest     This  land  is  surrounded  by  liigher  land. 

Austin  Chouteau,  for  plaintifE,  testified:  lived  in  1873  within. 
150  yards  of  plaintiff.  Knew  his  crops :  two  acres  com,  one  and 
one  half  acres  potatoes,  one  acre  vegetables,  all  destroyed.  Have 
lived  there  thirteen  years.  When  the  water  of  the  river  in  time  of 
flood  got  over  its  bank  before  the  road  was  built,  it  passed  through 
a  place  called  a  slough  to  a  lake  and  thence  to  the  river  below. 
It  is  aboQt  one  fourth  of  a  mile  from  river  to  railroad,  about  a  mile 
to  lake,  and  about  two  miles  to  river  below.  Tlie  slough  was,  in 
low  placBB,  three  to  four  feet  deep ;  in  others,  two  to  three  feet  and 
from  fifty  to  100  feet  wide.  It  ran  from  the  river  east  and  was 
crossed  jGy  the  embankment  of  the  road  running  from  north  to 
wnth.   There  was  no  culvert  in  the  road  where  it  crossed  the  slongh. 

Cro6».oxamined :  8ince  1^63,  the  river  overflowed  its  banks  at 
the  slongh  five  times ;  has  never  overflowed  the  banks  of  the  slough 
bnt  twice,  viz. ;  in  1867  and  1873.  In  1867,1873  and  in  1876,  these 
years  are  the  only  times  the  river  water  has  got  in  the  slough  as 
far  as  the  road.  In  1876  it  did  not  get  to  plaintiff's  land.  It  waa 
ooe  and  a  half  or  two  feet  deep  in  slough  in  1876  at  road.  In  thir- 
teen years  the  water  has  only  interfered  with  crops  in  the  slough 
twice.  When  the  road  was  made,  a  diteh  was  made  along  the  road 
from  the  slongh  to  8hane's,  by  taking  earth  for  the  embankment. 
Throngh  tliis  the  water  passed  to  Shane's  land.  The  water  in  1867 
was  three  feet  higher  than  in  1878.  Water  of  1867  overflowed 
9  A.  &  E.  a  Cis.— 0 
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Shane.  Water  of  1873  would  not  have  overflowed  Shane  but  for 
the  railroad  embaolnnent. 

Wagner,  for  plaintiS,  testified :  The  slough  starts  from  the  riTer 
with  hish  banks.  Water  is  prevented  from  passing  through  it  by 
the  road.  A  colvert  in  the  road  at  ibe  slough  wouW  have  carried 
the  water  into  the  lake  and  prevented  its  overflowing  pkintifi'e 
land. 

Flint,  for  plainti^  testified:  Have  lived  within  one  hundred 
jardB  of  Shane's  land  since  1865.  Know  what  is  spoken  of  as  a 
Blough.  It  is  low  ground  near  the  river.  It  has  no  distinct  banks. 
As  it  mns  east  the  banks  get  higher.  At  the  railroad  the  north 
bank  ig  five  feet  higher  thiui  the  lowest  place.  On  the  south  side 
there  is  no  distinct  bank.  In  some  places  it  seems  nearly  level ;  in 
others  about  one  and  a  half  feet,  rising  very  gradually.  It  runs 
east  from  the  river  about  one  mile,  and  from  tiie  lake  to  the  river 
again  below.  In  1873  the  river  overflowed  its  banks ;  water  came 
through  this  low  place  to  the  railroad  and  nearer  to  plaintifPs  land. 
But  for  the  railroad  the  flood  of  1873  would  have  passed  on  east 
and  not  have  overflowed  plaintiff.  The  water  in  die  river  in  1867 
was  three  feet  higher  than  in  1873.  The  water  wonld  have  over- 
flowed the  banks  of  the  river  in  1876  but  for  an  embankment 
erected  by  witness  and  others  in  1875  and  1876. 

On  cross-examination  Flint  said :  I  have  known  the  land  since 

1865.  The  river  overflowed  in  1867  and  1873.  One  other  time 
since  1865,  date  forgotten,  it  got  out,  and  part  of  the  distance  to 
the  railroad.  I  yesterday  made  an  examination  of  the  ground  with 
the  engineer  of  defendant.  There  are  several  low  places,  one  north 
of  the  one  spoken  of.  The  slough  or  lowest  ground  was  in  cnlti- 
vation  in  1873  and  before  that  date.  The  crop  in  the  slough  was 
destroyed  in  1873,  and  would  have  been  in  1875  and  1876  but  for 
embankment.  That  embankment  was  of  dirt.  This  bank  was 
highest  at  the  river.  The  railroad  was  finished  in  1869.  There 
was  no  water  in  this  low  ground  then.  I  think  the  land  in  the 
elough  was  cleraed  and  inclosed  on  the  east  side  of  the  railroad  be- 
fore the  road  was  built.  This  was  lower  than  on  the  west  aide, 
next  the  river.  It  has  been  in  cultivatiou  ever  since.  The  water 
stayed  so  long  on  Shane's  land  because  it  had  no  outlet,  his  land 
bemg  lower  tiian  adjacent  lands. 

Lewis,  for  defendant,  testified  :  I  am  now  employed  by  defend- 
ant as  its  engineer ;  have  been  engaged  as  a^  railroad  engineer  since 

1866.  A  dirt  bank  is  better  and  s^er  as  a  bed  for  a  railroad  than 
such  a  bank  with  a  culvert  or  other  opening,  if  snch  an  opening 
can  be  dispensed  with.  The  low  place  spoken  of  by  the  witnesses 
does  not  indicate,  except  in  times  of  great  floods  in  the  Hissonri 
River,  any  necessity  for  any  culvert  or  opening  in  the  road-bed  for 
the  passage  of  water.  At  the  time  of  the  construction  of  the  road 
I  was  employed  as  an  engineer  by  defendant,  and  had  occasion  to 


Digitized  t,  Google 


SHANE  V.   £AK8A8   CITT,   ST.   J.  A  C.   B.   R.   B.   00.  67 

know  the  character  of  the  low  ground  spoken  of.  The  road  at  that 
place  waa  built  in  the  winter  of  1868  and  1869.  There  was  no 
water  iq  this  low  place  at  that  time.  The  place  spoken  as  a  slongh 
is  not  wet  land,  but  is  merely  low  ground,  its  level  varying  as  other 
low  ground  along  the  Miesonri ;  it  has  no  defined  banks.  I  meas- 
ured its  levels  jeaterdaj.  The  eround  is  highest  at  the  north  side. 
The  highest  ground  at  the  bani:  of  the  raflroad  is  tlu^e  feet  five 
inches  liigher  than  the  ground  at  a  distance  of  118  feet.  Then 
going  south  150  feet  from  this  lowest  point  it  rises  gradnallv  one 
toot  eight  and  a  half  inches,  thence  sontti  100  feet  it  falls  gradually 
one  foot  eleven  inches,  then  south  250  feet  it  rises  gradually  one 
foot  eight  and  a  half  inches,  then  200  feet  nearly  west,  thence  480 
feet  it  continaes  with  scarcely  perceptible  variations,  finally  attains 
a  height  of  one  foot  two  inches  higher  than  last  point,  thence  it 
&Ub  gradoally  to  plaintiff's  land,  740  feet,  where  it  is  three  feet 
lower  than  last  point.  In  the  whole  distance  of  about  1900  or 
2000  feet,  the  level  only  varies  about  three  feet. 

On  cross-examination  witness  said:  An  embankment  is  con- 
sidered safest  without  a  culvert.  One  reason  is  that  culverts  are 
liable  to  wash  out  when  fioods  come,  and  drift  wood  and  other 
debris  may  fill  the  culvert  and  injure  it  or  the  bank  adjoining  it. 
I  cannot  say  whether  it  would  have  been  more  expensive  to  put  a 
stone  culvert  into  this  embankment  at  the  time  it  was  built  or  to 
make  tho  hank  of  dirt,  because  I  do  not  know  the  relative  cost  of 
stone  and  earthwork  at  that  time.  All  railroads  have  a  large 
number  of  culverts.  Two  or  three  that  I  have  boilt  have  washed 
onL  I  built  one  on  the  St.  Jo^ph  and  Denver  road  at  a  place 
at  which  water  appeared  to  have  nowed,  though  I  could  not  learn 
whether  any  great  quantity  of  water  had  flowSi  there.  I  suppose 
this  drain  commenced  abont  two  miles  from  where  the  culvert  waa 
placed.  I  thought  it  necessary  to  put  a  culvert  there.  A  flood 
afterwards  washed  it  out.  So  long  as  a  culvert  is  in  good  condition 
the  road-bed  is  as  safe  as  without  it 

Thereupon  the  court,  of  its  own  motion,  gave  the  following  in- 
structions to  the  jury : 

1.  If  the  jury  believe  from  the  evidence  that  for  a  number  of 
years  prior  to  tlie  building  by  defendant  of  its  railroad  in  Clay 
county,  there  existed  south  of  plaintiff's  premises  a  natural  drain  or 
slough  through  which  the  surplus  water  of  the  Missonri  River,  in 
high  stages,  usually  and  naturally  passed  without  overflowing  plain- 
tiffs lana,  and  that  in  constructing  its  said  railroad  defendant  made 
an  embankment  across  said  drain  so  as  to  obstruct  and  dam  up  the 
surplus  water  of  said  river  so  flowing  in  said  drain,  and  that  by 
reason  of  said  obstruction  the  surplos  water  of  said  river  in  the  year 
1873,  during  a  high  stage  thereof,  was  by  reason  of  said  embank- 
ment obstructed,  dammed  np  and  precipitated  upon  the  land  of 
plaintifE,  thereby  destroying  or  injuring  his  crofM  growing  or  being 


Digitized'tyGOOJ^Ie 


68  SHANE   V.   EAITSAS   CITT,   ST.   J.   &   C.   B.   K.   B.   00. 

ihereOQ,  and  depriTing  him  of  the  ase  of  the  building  on  the  same, 
then  they  mnet  find  for  the  plaintifE  and  aseeee  his  damagce  at  the 
market  value  .of  said  crops  at  the  time,  on  the  ground,  and  the 
monthly  value  of  the  buildings  during  the  time  he  was  necessarily 
deprived  of  their  use,  and  the  necessary  expense  of  removing  from 
and  returning  to  the  same,  with  six  per  cent  interest  per  annum 
from  the  time  of  said  injuiy,  provided  the  ja^  idso  believe  from 
the  evidence  that  the  defendant,  by  the  constmction  of  a  culvert 
or  other  means  of  escape  for  said  water,  at  a  reasonable  expense 
and  witboat  injury  to  its  said  road,  could  have  thereby  prevented 
said  injury  to  plaintiff. 

2.  Water  which  escapee  from  the  banks  or  natural  channel  of  a 
running  stream  by  reason  of  a  flood  in  the  stream  occaffloned  by 
heavy  isios  or  the  melting  of  snow,  ia  not  subject  to  the  law  ap- 
plicaole  to  mmiiug  streams,  but  is  like  surface  water,  and  it  may 
be  obstructed  or  its  course  changed  by  the  erection  of  bankB  neo- 
eesary  for  a  road-bed,  without  subjecting  the  defendant  to  damages 
for  injury  caused  by  such  obstmction. 

8.  If  the  jury  find  that  the  injury  complained  of  was  caused  by 
an  embankment  erected  bv  defendant,  and  which  was  a  necessarr 
and  proper  embankment  for  the  construction  of  defendant's  rail- 
road, they  will  find  for  defendant. 

To  the  giving  of  each  of  which  instructions  the  defendant  ob* 
jected,  ano^  its  objection  being  overruled,  excepted. 

The  defendant,  thereupon,  asked  the  court  to  give  the  following' 
instructions ; 

1.  If  the  jury  find  from  the  evidence  that  the  obstruction  to  the 
flow  of  water  complained  of  in  the  petition  was  an  embankment 
erected  by  defendant  for  its  road-bed,  and  that  the  same  was 
erected  several  years  before  said  injury  and  bad  been  used  for  such 
road-bed  from  its  erection  to  the  date  of  such  injury,  they  will  find 
for  defendant. 

2.  The  defendant  had  the  right,  in  constructing  its  road,  to  throw 
up  embankments  across  low  places,  and  thereby  obstruct  the  passage 
of  water  which  in  time  of  floods  might  overflow  the  banks  of  a 
stream  and  flow  against  defendant's  road,  and  is  not  liable  for  injury 
from  such  obstmction. 

3.  Defendant  was  not  bound  to  construct  culverts  or  ways  for 
the  passage  through  its  road-bed  of  water,  which,  in  times  of  floods, 
should  pass  out  of  or  over  the  banks  of  some  stream  adjacent  to 
such  road  but  not  obstructed  by  such  road-bed,  and  ia  not  fiable  for 
damages  caused  by  such  failure. 

4.  If  the  jury  find  that  the  injury  complained  of  was  cabsed  by 
an  embankment  erected  by  defendant,  and  which  was  a  proper  em- 
bankment for  the  oonstmction  of  defendant's  road  they  will  find 
fOT  defendant. 

6.  Water  which  escapes  from  the  banks  or  natural  channel  of  tu 
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ronning  stream,  bj  reason  of  a  fiood  in  the  stream  occasioned  by 
heavT  raioB  or  the  melting  of  enow,  is  not  subject  to  the  law  ap- 
plicable to  mnning  streams,  but  is  like  surface  water,  and  it  may 
be  obetmcted  by  the  erectiou  of  banks  necessary  for  a  road-bed, 
vitkoat  subjecting  the  defendant  to  damages  for  injury  caused  by 
such  obetrnction, 

6.  Defendant  had  the  right  to  construct  Its  road-bed  in  the  usual 
and  proper  manner  by  throwing  up  and  raising  the  ground  for  its 
way-oea  and  erecting  ditches  along  the  side  to  keep  the  water  off 
from  the  track  of  tlie  road  ;  and  if  defendant  made  its  road-bed  and 
ditches  with  reasonable  skill  and  plaintifE  was  accidentally  injured 
thereby  by  the  flow  of  water  overflowing  the  banks  of  the  MiEBouri 
in  an  ezcessive  flood,  as  charged  in  the  petition,  he  cannot  re- 
All  of  defendant's  inatrnctions,  except  the  6th,  were  refused. 
The  plaintiff  had  a  verdict  for  $450,  and  after  a  motion  for  a 
new  trial  and  in  arrest  judgment  was  entered  and  an  appeal  taken 
to  this  court.  It  is  hanlly  necessair  to  observe  to  those  who  are 
f&miliar  with  the  decisions  in  the  IJnited  States  concerning  surface 
Tater,  that  an  irreconcilable  difference  of  opinion  has  exhibited 
itself  in  regard  to  the  rights  and  duties  of  adjoining  proprietors  of 
land.  This  difference  may  be  traced,  I  imagine,  to  the  great  im-  . 
portance  attached  by  the  courts  on  one  side  to  the  maxim  "  sic 
ntere  tao  ut  alienum  non  laedas,"  whilst  those  adopting  a  contrary 
view  seem  disposed  to  give  unlimited  effect  to  the  masim  "  cujus 
est  solum,  ejus  est  usque  ad  coelmn,"  and  therefore  leave  every 
proprietor  to  take  care  of  himself,  except  where  living  streams  are 
eoDcenied.  The  case  of  HcCormick  v.  K.  C,  St.  Jo.  and  C.  B.  B. 
S.,  70  Ho.  359,  essentially  depends  on  the  same  principles,  govern- 
ing the  present  case.  The  facts  in  that  case,  it  is  true,  are  quite 
the  converse  of  those  now  to  bo  considered,  but  the  principle  in- 
volred  is  the  same.  That  case  was  one  where  the  oWner  of  the 
dominant  heritage  collected  the  surface  water,  percolating  through 
a  thousand  channels,  by  an  embankment,  into  a  mass,  and  through 
a  culvert  In  the  embankment  precipitated  it  thus  accumulated 
npon  the  servient  or  lower  heritage.  This  case  is  where  the  owner 
of  the  servient  heritage,  by  artificial  obstacles,  stops  the  flow  of  the 
snrfaee  water  and  throws  it  back  from  its  natural  channel  npon  the 
owner  of  the  higher  ground. 

The  decision  referred  to  adopts  the  principles  decided  in  Penn- 
sylvania, New  Jersey,  Ohio,  Unnois,  Louisiana,  North  Carolina  and 
Iowa,  said  to  be  traced  to  the  civil  law,  but  from  whatever  source 
derived,  in  our  judgment,  based  upon  sound  reasons  of  equity  and 
justice,  which  are  summarily  stated  by  Pothier  in  the  following 
words :  "  Each  of  the  neighbors  may  do  upon  his  heritage  what 
■eemeth  good  to  him,  in  such  manner,  nevertheless,  that  lie  doth 
not  injure  the  neighboring  heritage."     Kauffman  v.  Griesemer,  26 
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Pa.  SL  411;  Earl  «.  DeHart,  12  N.  J.  Eq.  380;  Butler  v.  Peck^ 
16  Ohio  St  334 ;  49  lU.  487 :  Mmor  v.  Wright,  16  Lou.  Annl.  151 ; 
Overton  v.  Sawyer,  1  Jones  Law  K.  308 ;  21  Iowa,  164 ;  Martin  v. 
Jett,  13  Lou.  K.  501.  In  the  caae  of  Livingston  v.  McDonald,  31 
Iowa,  164,  the  Sapreme  Court  of  that  State,  thron^h  that  eminent 

eriflt,  Jndge  Dillon,  carried  the  doctrine  declared  oy  thia  court  in 
cCormicK  v.  K.  C,  St.  Jo.  &  C.  B.  R.  E.,  to  the  extent  of  deter- 
mining that  a  enbterraneouB  ditch  which  increased  the  quantity  of 
water  apon  the  lower  heritage,  or,  without  increasing  the  quantity, 
threw  it  upon  the  lower  field  in  a  diSerent  manner  from  what  it 
would  have  flowed  naturally,  made  the  proprietor  of  the  upper 
heritage  reeponaible  for  the  damage,  and  Judge  Dillon  remarks  in 
conclofiioQ:  "We  recognize  the  fact  (to- use  Lord  Tenterden's  ex- 
presBion)  that  anrfaoe  water  or  Blough  water  is  a  common  enemy 
which  each  land  owner  may  reasonably  get  rid  of  in  the  beat  man- 
ner possible ;  but  in  relievmg  himseli  he  must  respect  the  r^ts 
of  his  neighbor,  and  cannot  be  justified  by  an  act  having  the  direct 
tendency  and  effect  to  make  that  enemy  less  dangerous  to  himseli 
and  more  dangerous  to  his  neighbor.  He  cannot  make  his  estate 
more  valuable  by  an  act  which  unnecessarily  renders  his  neighbor's 
less  valuable." 

By  the  same  reasoning,  as  was  observed  by  the  Supreme  Court  of 
Illinois  in  Gillham  v.  Madison  Co.  B.  B.  Co.,  49  Bl.  487,  the  re- 
verse of  the  proposition  must  be  true,  that  the  owner  of  the  lower 
heritage  cannot,  oy  an  embankment  or  other  artificial  means,  ob- 
struct the  natural  channel  through  which  the  surface  water  is  ao 
customed  to  flow,  and  throw  it  back  upon  the  upper  proprietor.  In 
a  later  case  in  Illinois  (Gormley  v.  Sanford,  52  111.  160),  the  deci- 
sion in  Gillham  v.  Madison  Co,  R.  R.  was  reiterated,  and  it 
was  again  held  that  the  owner  of  the  servient  heritage  has  no  right, 
by  embankment  or  other  artificial  means,  to  stop  the  natural  now 
of  the  surface  water  from  the  dominant  heritage,  and  thus  throw 
it  back  upon  the  latter.  The  remarks  of  Mr.  Justice  Lawrence  in 
this  case  are  worthy  of  observation  and  Apply  &  fortiori  to  the  pres- 
ent case,  and  we  therefore  copy  them  ;  "  This  question  has  already 
been  decided  by  this  court  in  Gillham  v.  Madison  Co.  E.  R  Co. 
...  In  the  opinion  filed  in  that  case  we  said,  although  there  was 
a  conflict  of  authorities  among  the  courts  of  this  country,  yet  the 
rule  forbidding  the  owner  of  the  servient  heritage  to  obstruct  the 
natural  flow  of  surface  water,  was  not  only  the  clear  and  well  set^ 
tied  rule  of  the  civil  law,  but  had  been  generally  adopted  in  the 
common  law  courts  both  of  this  countiyand  in  England.  Yarions 
cases  bearing  on  each  side  of  the  question  are  citea  in  that  opinion, 
and  it  is  not  necessary  to  cite  them  again.  This  rule  was  thought 
by  this  court  in  that  case  to  rest  apon  a  soimd  basis  of  reason  and 
authority,  and  was  adopted.  We  find  nothing  in  the  argument  or 
authoritiee  presented  in  tiie  present  case  to  sh^e  our  confidence  in 
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the  coDclosioD  at  which  we  then  arrived.  In  out  judgment,  the 
reaBoniiig  which  leads  to  the  mle  forbidding  the  owner  of  a  field 
to  onrSow  an  adjoining  field  by  obstructing  a  natural  water-courBe 
fed  bj  remote  springs,  applies  with  e<jQal  force  to  the  obstmction 
of  a  natnral  channel  through  which  the  surface  waters,  derived 
from  the  rain  or  anow  falling  on  such  field,  are  wont  bo  flow.  What 
diSerence  does  it  make  in  principle,  whether  the  water  comes  directly 
upoii  the  field  from  the  clouds  above,  or  has  fallen  upon  remote 
hille  and  comes  thence  in  a  ninning  stream  upon  the  surface,  or 
rises  in  a  Bpring  upon  the  upper  field  and  flows  upon  the  lower  i 
The  cases  asserting  a  difEerent  rnle  for  surface  waters  and  running 
streams  furnish  no  satisfactory  reason  for  the  distinction.  It  is  sug- 
geeted  in  the  argument,  if  the  owner  of  the  superior  heritage  has 
a  right  to  have  his  surface  waters  drain  upon  the  inferior,  it  would 
follow  that  he  must  allow  them  so  to  drain,  and  would  have  no 
right  to  use  and  exliau&t  them  for  his  own  benefit  or  to  drain  them 
in  a  different  direction.  "We  do  not  see  why  this  result  should 
follow.  The  right  of  the  owner  of  the  superior  Iteritage  to  drain- 
age is  based  simply  on  the  principle  that  nature  has  ordained  such 
i£ainage,  and  it  is  but  plain  and  natural  justice  that  the  individual 
ownereuip  arising  from  social  laws  should  be  held  in  accordance 
with  pre-existing  laws  and  arrangements  of  nature  As  water  must 
flow,  and  some  rule  in  regard  to  it  must  he  established  where  land 
is  held  under  the  artificial  titles  created  by  human  law,  there  can 
clearly  be  no  other  rule,  at  once  so  equitable  and  so  easy  of  appli- 
cation, as  that  whieJi  enforces  natural  laws.  There  is  no  surprise 
or  hardship  in  this,  for  each  successive  owner  takes  with  whatever 
advantages  or  inconveniences  nature  has  stamped  upon  his  land." 

I  cooiees  for  myself  that,  like  Mr.  Justice  Lawrence,  I  am  un- 
able to  perceive  the  distinction  between  surface  water  coming,  as 
he  says,  from  the  clouds,  and  that  which  rises  in  a  spring,  especially 
in  this  case,  where  the  surface  water  comes  from  the  Kocky  Moun- 
tains, a  thousand  miles  from  where  the  overfiow  of  the  Missouri 
River  occurs,  occasioned  as  it  is,  not  by  rains  or  snows  in  its  vicin- 
ity, but  by  the  melting  of  snows  upon  the  mountains  and  by  the 
accession  of  a  thonsand  tributary  streams.  But  it  must  be  consid- 
ered as  well  settled  that  this  overfiow  of  the  Missouri  is  what  is  in 
law  termed  surface  water. 

In  Kanfiman  v,  Qriesemer,  26  Fa.  St.  K.  408,  the  instructions 
of  the  judge  who  tried  the  case  were,  that  the  water  which  the  de- 
fendant obstructed  was  not  a  living  stream,  but  came  from  rains 
and  snows,  but  tliat  the  accustomed,  though  not  continuous,  fiowage 
of  such  water  was  in  the  eye  of  the  law  a  stream,  and  no  more  to 
be  obstructed  than  if  it  was  a  cliannel  of  a  continuous  stream  that 
never  failed.  These  instructions  were  approved  by  the  supreme 
court,  and  that  court  observes  that :  "  The  plaintiffs  had  no  right 
to  insist  upon  his  receiving  waters  which  nature  never  intended 
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eboDld  flow  there,  and  againBt  any  contrivaBce  to  reverse  the  order 
of  nature  he  miebt  peaceably  take  measures  of  proteotion."  In 
Hartin  v.  Biddie,  26  Pa.  St.  415,  Jndge  Lowrie  aaya :  "  Where 
two  fields  adjoin,  and  one  is  lower  than  the  other,  the  lower  mnst 
necesBarily  be  subject  to  all  the  natunil  flow  of  water  from  the 
npper  one.  The  inconvenience  arisea  from  its  position.  .  .  . 
Hence,  tlie  owner  of  the  lower  gronnd  has  no  right  to  erect  em- 
bankments whereby  the  natnral  flow  of  the  water  from  the  npper 
ground  shall  be  stopped,  nor  has  the  owner  of  the  upper  ground  a 
right  to  make  any  excavations  or  drains  by  which  the  now  of  water 
is  diverted  from  its  natural  channel  and  a  new  channel  made  on 
the  lower  gronnd,  nor  can  he  collect  into  one  channel  waters  usu- 
ally flowing  off  into  his  neighbor's  fleld  by  several  channels,  and 
thus  increase  the  wash  upon  the  lower  flelda." 

The  Snppeme  Court  of  Ohio,  in  Butler  u.  Peck,  16  Ohio  St.  S43, 
unhesitatingly  adopted  the  principle  thus  decided  in  Pennsylvania. 
The  question  in  that  case  was  "  whether  an  owner  of  land  having 
upon  it  a  marshy  sink  or  basin  of  water,  which  basin,  as  to  a  con- 
fiiderable  portion  of  the  water  collected  on  it,  has  no  outlet,  may 
lawfully  tnrow  such  water  by  artificial  drains  upon  the  Imd  of  an 
adjacent  proprietor."  The  court  say,  "  We  are  clear  that  no  such 
right  exists.  It  would  sanction  the  creation,  by  artificial  means, 
of  a  servitude  which  nature  haa  denied.  The  natural  easement 
arises  out  of  the  relative  altitudes  of  adjacent  surfaces  as  nature 
made  them,  and  those  altitudes  may  not  be  artificially  changed  to 
the  damage  of  an  adjacent  proprietor." 

In  North  Carolina,  the  supreme  court,  in  Overton  v.  Sawyer,  1 
Jones  L.  R.  308,  observed:  "The  defendant  had  a  right  to  have 
the  water  allowed  to  pass  uS  his  land  through  the  natural  drain  ; 
and  when  the  plaintin,  by  means  of  the  embankment  across  this 
natural  drain,  obstructed  the  water  and  interfered  with  this  right, 
the  latter  (the  defendant)  had  a  cause  of  action  against  the  former, 
for  causing  the  obstruction." 

What  is  said  by  the  court  of  errors  in  New  Jersey,  in  the  case  of 
Earl  V.  DeHart,  1  Beas.  R.  280,  seems  to  conform  to  Mr.  Justice 
Lawrence's  views  in  the  Illinois  case  we  have  cited,  and  to  apply  to 
the  slough,  or  swale,  or  hollow  through  which  the  waters  of  the 
river  passed  when  they  overflowed  its  tanks,  and  across  wliich  the 
defendant's  road  was  built.  The  chancellor  says  :  "  The  facts  ad- 
mitted in  the  answer  show  that  this  is  an  ancient  stream  or  water- 
course, and  that  it  is  a  natural  water-course,  in  the  etymological 
use  of  the  term.  A  water-course  is  defined  to  be  a  channel  or 
canal  for  the  conveyance  of  water,  particularly  in  draining  lands. 
It  may  be  natural,  as  when  it  is  made  by  the  natural  flow  of  the  water, 
caused  by  the  general  superficies  of  the  surrounding  land  from 
which  the  water  is  collected  into  one  channel,  or  it  may  be  artifi- 
cial, as  in  case  of  a  ditch  or  other  artificial  means  used  to  divert  the 
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inter  from  its  oataral  channel,  or  to  carry  it  from  low  UdcIb,  from 
whicli  it  will  not  flow  in  consequence  of  the  natural  formation  of 
the  sorface  of  the  surronndin?  land.  It  is  an  ancient  water-conree, 
if  the  channel  throngh  whicn  it  natnrailr  rans  has  existed  from 
time  immemorial.  Whether  it  is  entitled  to  be  called  an  ancient 
water-conrse,  and  as  sncli  legal  right  can  be  acquired  and  loet  in  it, 
does  not  depend  upon  the  unantity  of  water  it  disehai^.  Many 
ancient  streams  of  water,  which,  if  dammed  off,  wonld  mandate  a 
lai^  r^on  of  country,  are  dry  for  a  great  portion  of  the  year.  If 
the  face  of  the  conntry  is  sach  as  neceflsanly  collects  in  one  body 
BO  ki^  a  qnantitj  of  water,  after  heavy  rains  and  the  melting  of 
lai^  Dodies  of  snow,  as  to  require  an  outlet  to  some  cpmmon  reser- 
TOU',  and  if  anch  water  is  regularly  discharged  throngh  a  well  de- 
fined channel,  which  the  force  of  tne  water  has  made  for  itself,  and 
which  is  the  accnatomed  cliannel  through  which  it  flows  and  has 
flowed  from  time  immemorial,  such  channel  is  an  ancient  natural 
water-course." 

The  court,  therefore,  held,  that  where  the  snrface  of  the  groand 
is  Bach  as  to  collect  water  at  different  seasons  of  the  year  to  an  ex- 
tent which  requires  an  outlet,  and  if  such  is  always  the  case  in 
times  of  heavy  rains  and  melting  anow,  and  If  that  flow  of  water 
prodnced  a  natural  channel  tlirough  the  lands  of  different  persons 
where  such  accumulated  surplus  water  has  always  been  accustomed 
to  mn,  a  court  of  equity  would  protect  such  channel  from  obstrnc- 
tioD  to  the  injury  of  any  one  through  whose  land  it  mns.  This 
corresponds  with  the  view  of  the  indge  in  KaufEman  v.  Griesemer. 
The  judge  who  tried  this  case  observes :  *'  The  declaration  speaks 
of  a  stream  of  water  beiue  used  to  flow.  There  is  no  stream  m  the 
DMially  received  sense  of  Uiat  word,  as  being  a  continuous  flowage 
of  water.  The  water  that  flowed  down  was  such  as  came  from 
swings  which  do  not  seem  ever  to  have  had  a  continuous  flow  that 
mched  defendant's  land,  and  such  as  came  from  rains  and  snows. 
Bnt  the  accustomed,  though  not  continuous  flowage  of  water,  is  a 
stream  in  the  eye  of  the  law,  and  its  channel  is  no  more  to  be  ob- 
stmcted  than  if  it  was  the  channel  of  a  stream  that  never  failed. 
.  .  .  Whatever  is  the  natural  direction  of  the  excess  of  waters  in 
floods  and  freshets,  as  in  seasons  of  ordinary  water,  must  be  left  as 
nature  has  made  it ;  no  one  has  a  right  to  divert  it  from  himself 
and  cast  it  upon  his  neighbor  to  save  himself  at  the  expense  of 
another" 

Of  course  the  inmiemoria]  usage  spoken  of  in  the  New  Jersey 
case  can  hardly  be  claimed  here,  since  there  was  no  witness  in  the 
case  who  spoke  of  having  any  knowledge  of  the  river  floods  beyond 
thirteen  years  before  the  trial,  but  the  question  as  to  this  slough 
1)ein^  the  natural  channel  through  which  the  waters  of  the  Mis- 
eoon  Biver  passed  in  times  of  floods,  was  put  to  the  jury  in  an  in- 
ftmction  given  by  the  court,  and  was  fonnd  by  the  jory,  and  upon 
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the  evidence  submitted,  they  could  not  have  foDnd  otherwise  than 
they  did,  for  upon  this  point  all  the  witnesses  were  agreed,  thoueh 
they  could  not  speak  of  time  immemorial,  beyond  which  me 
memory  of  man  did  not  reach. 

The  principIeB  which  are  at  the  bottom  of  this  case,  if  taken 
from  the  civil  law,  a  system  which,  as  Judge  Dillon  remarks  in 
Livingston  v.  McDonald,  "  embodies  the  accumnlated  wisdom  and 
expenence  of  the  refined  and  cultivated  Roman  people  for  a.  thoii- 
eand  years,  and  though  not  binding  as  authority,  is  of  great  service 
to  the  inquirer  after  tlie  principles  of  naturd  jnstice  and  right," 
and  from  which  many  of  tlie  usages  of  the  common  law  and  equity 
courts  botli  in  England  and  this  country  are  derived,  were  recog- 
nized by  this  court  aa  early  as  the  case  of  Laumier  v.  Francis,  23 
Mo.  181,  in  which  the  opinion  of  this  court  was  delivered  by  Judge 
Leonard,  when  associated  with  judges  Scott  and  Ryland,  all  ihree 
of  whom  are  well  known  in  tins  State,  and  have  been  in  the  ^nt 
rank  of  our  moat  eminent  jurists. 

We  deem  it  nnneceBsary  to  refer  particolarly  to  the  decisions  in 
Louisiana,  as  they  are  uniformly  in  conformity  with  the  principles 
of  tlie  cases  already  cited  from  Pennsylvania  and  other  States.  On 
the  other  hand,  the  cases  in  Massachusetts  and  several  other  of  the 
New  England  States,  following  the  case  of  Gannon  v.  Hargadon^ 
10  Allen,  106,  adopt  the  rule  of  allowing  every  proprietor  to  con- 
trol surface  water  as  he  pleases,  without  regard  to  contiguous  pro- 
prietors. Still,  as  even  in  these  States  this  right  is  carefully  dis- 
tinguished from  similar  righte  where  a  water-course  exists  by  grant 
or  prescription,  it  is  not  entirely  certain  how  the  courts  would 
apply  these  doctrines  to  a  case  lilte  the  present.  So  in  New  York 
the  general  principle  asserted  in  Gannon  v.  Hargadon  seems  to  be 
maintained  in  Goodale  v.  Tuttle,  29  N.  T.  459,  where  Judge  Denio 
says :  "  In  respect  to  the  running  off  of  surface  water,  ...  I  know 
of  no  prin^'ple  which  will  prevent  the  owner  of  land  from  filhng 
up  the  wet  and  muvhy  places  in  his  own  soil  for  its  amelioration 
and  his  own  advantage,  becaase  his  neighbor's  land  is  so  situated  ae 
to  be  incommoded  bv  it,"  This  is  a  mere  reiteration  of  the  doctrine 
of  "  sanve  qui  pent,"  or  as  popularly  translated  into  our  vernacular 
"tlie  devil  take  the  hindmost."  We  prefer  that  asserted  by  this 
court  in  Laumier  v.  Francis,  and  repeated  in  McCormick  v.  K.  C, 
St.  Jo.  and  C.  B.  E.  K. 

Nor  do  we  think  that  equitable  and  just  principles,  as  we  under* 
stand  it,  will  materially  retard  agricultural  operations  or  improve- 
ments. Tlie  facta  in  the  present  caae  show  that  the  defendant  could 
have  built  a  rock  culvert  at  the  crossing  of  this  hollow,  at  about 
the  same  cost  with  the  dirt  embankment.  Tlie  engineer  seems  to 
have  been  misled  by  the  dry  and  rich  soil  which  extended  to  the 
very  bottom  or  the  lowest  part  of  the  swale,  portions  of  which 
were  in  ciUtivation,  and  althongh  the  road  was  equally  strong  and 
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Bsfe  with  a  rock  colvert  or  a  dirt  embankineiit;,  the  engineer  pre- 
ferred the  latter,  as  "  not  so  liable  to  wash  ont  when  iluodB  come ; 
and  drift  wood  and  other  debris  fill  the  culvert  and  injure  it  or 
the  bank  adjoining  it."  The  first  instmction  given  for  the  plain- 
tiff contained  all  the  law  necessary  to  enable  the  jur^  to  paea 
upon  the  facts  submitted,  and  the  second  and  third,  and  the  sixth 
given  for  defendant  certainly  cannot  be  complained  of  by  defend- 
ant. The  jodgment  of  the  circuit  court  is  affirmed. 
Sherwood,  C.  J.,  and  Hknkt  and  Nobton,  JJ.,  concor. 

HoDOB,  J.,  Dissenting. — I  adhere  to  the  opinion  of  this  conrt 
in  MeCormick  v.  K.  C.,  St  Jo.  &  0.  B.  R.  R.,  57  Mo.  433,  the 
doctrine  of  which  I  conceive  to  be  at  variance  with  the  rule  adopted 
by  my  aasociates  for  this  case.  In  the  case  cited,  the  right  ol  the 
proprietor  of  the  soil  to  change  the  flow,  or  obstmct  the  natural 
course  of  surface  water,  is  clearly  and  distinctly  announced  in  the 
following  language:  "The  general  rule,  however,  is  that  either 
□innicipal  corporations  or  private  persons  may  so  occupy  and 
improve  their  land,  and  use  it  for  such  porpoees  as  they  may  see 
fit,  either  by  grading  or  filling  up  low  places,  or  by  erecting 
buildings  thereon,  or  oy  making  any  other  improvement  thereon, 
to  make  it  fit  for  cultivation  or  other  profitable  or  desirable  enjoy- 
ment ;  and  it  makes  no  difference  that  the  effect  of  such  improve- 
ment is  to  change  the  flow  of  the  surface  water  accumulating  or 
falling  on  the  surrounding  country  so  as  either  to  increase  or 
diminish  the  quantity  of  such  water,  which  had  previously  flowed 
upon  the  land  of  the  adjoining  proprietors  to  their  inconvenience 
or  injury.  Ang.  Wat.  Cour.,  p.  122,  §  108,  and  following,  and 
cases  there  cited ;  Goodalo  v.  Tuttle,  29  K.  Y.  459 ;  WafRe  v. 
N.  T.  Cen.  Ry.  Co.,  58  Barb.  413;  Turner  v.  Inhabitants,  etc., 
13  Allen,  291;  Imler  v.  City  of  Springfield,  55  Mo.  119,  and 
cases  there  dted.  The  same  rule  would  apply  to  water  flowing 
over  the  conntry,  which  had  escaped  from  the  banks  or  natnru 
channel  of  a  running  stream  of  water,  by  reason  of  a  flood  in  the 
stream  occasioned  by  heavy  rains  or  the  melting  of  snow  upon  the 
surrounding  country." 

In  Goo<kle  v.  Tuttle,  29  N.  T.  459,  cited  by  Judge  Tories  in 
support  of  his  opinion  in  the  case  just  quoted  from,  Denio,  C  J., 
said:  "And  in  respect  to  the  running  off  of  surface  water  caused 
by  rain  or  snow,  I  know  of  no  principle  which  will  prevent  the 
owner  of  land  from  filling  up  the  wet  and  marshy  places  on  his 
own  soM  for  its  amelioration  and  his  own  advant^re,  because  his 
neighbor's  land  is  so  situated  as  to  be  incommoded  by  it  Such  a 
doctrine  would  militate  against  the  well-«ettled  rule  that  the  owner 
of  land  has  full  dominion  over  the  whole  space  above  and  below 
the  surface."  In  Gannon  v.  Hargadon,  10  Allen,  106,  Bigelow, 
C  J.,  said :  "The  right  of  an  owner  of  land  to  occupy  and  im- 
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prove  it  in  sncli  manner  and  for  Bnch  pnrpoees  aa  he  may  see  fit, 
oither  by  changing  the  surface  or  the  erection  of  buildings  or 
otlter  stractares  thereon,  is  not  restricted  or  modified  by  the  fact 
that  his  own  land  is  bo  situated  with  reference  to  that  of  adjoining 
owners  that  an  alteration  in  the  mode  of  its  improvemrait  or 
occnpation  in  any  portion  of  it  will  cause  water,  which  may 
accumnlate  thereon  by  rains  and  snowp  falling  on  its  surface  or 
flowing  on  to  it  over  the  snrface  of  adjacent  Tots,  either  to  stand 
in  nnosnal  qnantities  on  other  adjacent  lands,  or  pass  into  and 
over  the  same  in  greater  qnantitiee  or  in  other  directions  than  they 
were  accustomed  to  flow. 

In  Hoyt  et  aL  v.  The  City  of  Hodson,  27  Wis.  666,  Diion, 
C.  J.,  after  stating  the  rule  of  the  civil  law  of  dominant  and 
servient  heritage,  which  he  rejects,  proceeds  as  follows :  "  The 
doctrine  of  the  common  law  is,  that  there  exists  no  such  natural 
easement  or  servitude  in  favor  of  the  owner  of  the  superior  or 
higher  groond  or  fields  as  to  mere  surface  water,  or  such  as  falls 
or  accomulates  by  rain  or  the  melting  of  snow,  and  that  the 
proprietor  of  the  inferior  or  lower  tenement  or  estate  may,  if  he 
choose,  lawfully  obstruct  or  hinder  the  natural  flow  of  such  water 
thereon,  and  in  so  doing  may  tnm  the  same  back  upon  or  oS  on  to 
or  over  the  lands  of  other  proprietors  without  liability  for  injnries 
ensuing  from  such  obetniction  or  diversion.  This  is  the  rule  in 
England,  and  in  Massachusetts,  New  York,  Connecticut,  Vermont, 
New  Jersey  and  New  Hampshire,  as  will  be  seen  by  the  anthori- 
tiee  cited  in  Pettigrew  v.  Evausville,  25  Wis.  223,  and  also  the  fol- 
lowing: Bowlsby  V.  Speer,  31  N.  J.  law  Sep.  (2  Vrooin)  351; 
Dickinson  v.  Worcester,  7,  Allen,  19 ;  Chatfield  «.  Wilson,  28  Vt.  49 ; 
Swett  V.  Cutts,  50  N.  H.  439 ;  Trustees  v.  Toumans,  50  Barb.  316 ; 
WafBe  «.  N.  Y.  Central  Ry.  Co.,  58  Barb.  413.  Excluding  from 
its  operation  surface  water  falling  or  accumulating  on  his  own  land, 
which,  as  decided  in  Pettigrew  v.  The  Village  of  Evansville,  the 
proprietor  may  not  divert  or  cause  to  flow  upon  the  land  of  another 
to  his  injury,  the  rule  of  the  common  law  is  correctly  stated  in 
Bowlsby  V.  Speer,  that  no  legal  right  of  any  kind  can  be  claimed, 
jure  naturae,  in  the  flow  of  surface  water,  so  that  neither  its  re- 
tention, diversion  or  repulsion  is  an  actionable  injury,  even  though 
damage  ensne.  An  examination  of  the  last  named  case  will  also 
show  that  the  case  of  Earl  v.  De  Hart,  1  Beas.  280,  cited  and  relied 
upon  in  argument  here,  has  been  virtuaUy  overruled." 

In  Bowlsby  v.  Speer,  supra,  Beasely,  C.  J.,  said :  "  The  owner  of 
land  may,  at  his  pleasure,  withhold  the  water  falling  on  his  prop- 
erty from  passing  in  its  natural  course  on  to  that  of  his  neighbor, 
and  in  the  same  manner  may  prevent  the  water  falling  on  the  land 
of  the  latter  from  coming  on  to  his  own.  .  .  .  Nor  does  it  seem 
to  me  that  there  is  any  significance  in  the  fact  that  there  was  an 
appreciable  channel  for  this  surface  water  over  the  land  of  the  de- 
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fendant  and  into  which  it  natarally  ran.  On  every  bill-side  nnm- 
bers  of  Bach  email  eondaits  can  be  foand,  but  it  wonld  be  highly 
tmrearanable  to  attach  to  them  all  the  lec;al  qaalitiee  of  water- 
eonises.  I  am  not  willing  to  adopt  a  doctnne  which  would  be  ac- 
companied with  so  mnch  mischief."  It  appears  from  the  state- 
ment of  facto  in  that  case,  that  the  defendant  boilt  a  stable  over  a 
hollow  on  his  own  land,  through  which  the  surface  water  was  accus- 
tomed to  pass,  and  this  obstacle  tnmed  the  course  of  the  water,  eo 
that  it  ran  on  to  the  lot  and  into  the  cellar  of  the  dwelling-house  of 
the  plaintiff.  It  was  held  that  the  plaintiff  had  no  right  of  action. 
In  the  case  of  Livingston  v.  McDonald,  21  Iowa,  160,  in  which  a 
very  able  and  moet  interesting  opinion  was  delivered  bj  Jndge 
Dillon,  it  appeared  that  the  water  naturally  flowed  from  the  de- 
fendanfs  low  or  slough  land  into  and  upon  like  land  of  the  plain- 
iiS.  The  defendant  constructed  a  mole  or  underground  ditch 
about  two  hundred  yards  in  length  a  short  distance  below  the  snr- 
&ce,  in  his  Blous;h  lajid,  which  terminated  in  an  open  end  or  mouth 
near  the  land  of  plaintifE,  and  thus  concentrated  the  water  latterly 
received  by  it  throughout  its  whole  length  and  emptied  it  in  a 
body  npon  the  land  of  the  plaintiff.  This  Jndge  Dillon  decided 
the  defendant  had  no  right  to  do.  Nor  under  the  common  law 
mle,  ae  laid  down  in  McCormick  v.  B.  H.,  supra,  could  this  have 
been  done.  But  Judge  Dillon,  by  way  of  cantion  perhaps,  wisely 
obeerves  in  the  same  case  that,  "  It  mav  be  doubted  whether  the 
eommon  law  conrta  in  this  conntry  would  adopt  what  seems  to  be 
the  rule  of  the  civil  law,  bo  far  as  to  preclade  the  lower  owner  from 
making,  in  good  faith,  improvement,  which  would  have  the  effect 
to  prevent  the  water  of  the  upper  estate  from  flowing  or  passing 
away."  On  a  qneetion  like  that  now  before  us,  the  decisions  in 
lonisiana  cannot  be  received  as  authority  in  this  State,  since,  as  is 
well  known,  they  are  based  upon  positive  provisions  of  the  civil 
code  r^ulating  ttie  subject,  in  force  in  that  State.  La.  Code,  ArL 
656.  fii  tlie  ease  from  that  State  cited  in  the  opinion  of  the  ma- 
jority, Dnffel,  J.,  observes ;  "  This  court  has,  on  more  than  one  oc- 
casion, expre^y  declared  that  a  strict  and  rigid  application  of  the 
articlee  of  the  code  on  the  title  of  predial  servitudes  would  be  de- 
stmctive  to  agricultural  industry.  Martin  v.  Jett,  12  La.  503; 
Sowers  v.  ShiS,  15  La.  Ann.  300.  And  in  the  case  last  cited  the 
same  learned  judge  further  said  that  a  strict  application  of  the  arti- 
cles of  the  code  "would  condemn  to  perpetual  sterility  all  the  rich 
lands  in  lower  Louisiana  bordering  on  the  Mississippi  Biver." 

Judge  HedEeld  in  commenting  upon  the  case  of  Swett  v.  Cutts, 
50  N,  H.  439,  makes  the  following  pointed  and  emphatic  declara- 
tions on  this  subject:  *'It  must  he  conceded,  we  think,  that  the 
rwfat  of  land  owners  to  deal  with  surface  water  and  all  water  mixed 
with  the  soil,  or  coming  from  underground  springs,  in  any  manner 
they  may  deem  necessary  for  the  improvement  or  oetter  enjoyment 
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of  tbeir  owD  land,  is  most  anqaeetionable,  and  if  b j  so  doing,  in 
good  faitb  and  witb  no  parpoee  of  abrid^i^  or  interfering  with 
anv  of  their  Deighbora'  rights,  they  necessanlj  do  damage  to  their 
neighbors'  lands,  it  must  be  regarded  as  no  infringement  of  the 
maxim,  sic  atere  tuo  nt  aliennm  non  laedaa,  bat  most  be  held 
damnnm  absque  injuria." 

But  there  is  a  more  potent  reasou  for  upholding  in  this  State 
the  common  law  rnle  on  this  subject  than  is  to  be  louud  in  all  the 
learued  judgments  of  the  distinguished  jurists  whose  opinions  have 
been  cited.  Section  3117  of  the  Revised  StatoteB,  which  has  been 
in  force  in  this  State  since  the  year  1816,  declares  that  the  common 
law  of  England,  when  not  repugnant  to  the  coustitntion  of  the 
United  States  or  the  constitution  and  laws  of  this  State,  "  shall  be 
the  rule  of  action  and  decision  in  this  State,  any  law,  custom  or 
usage  to  the  contrary  notwithstanding."  While  common  law  judg- 
ments are  frequently  illustrated  by  reference  to  the  civil  law,  and 
while  this  court  is  at  hberty  to  resort  to  any  system  of  jurispru- 
dence for  a  rule  of  action  when  the  common  law  and  our  statutes 
fail  to  furnish  one,  yet  when  the  common  law  does  fumisli  a  rule, 
under  the  statutes  cited,  I  do  not  conceive  that  this  court  is  at  lib- 
ertv  to  disregard  it 

Laumier  v.  Francis,  23  Mo,  181,  referred  to  in  the  opinion  of 
the  conrt,  was  an  action  against  the  defendant  for  levying  a  nui- 
sance by  accumulating  a  body  of  water  on  a  lot  in  his  possession 
adjoining  a  building  in  the  possession  of  the  plaintiff.  Judge 
Leonard,  after  defining  a  servitude  under  the  civil  law,  proceeds  as 
follows;  ""We,  of  course,  know  nothing  about  tlie  facts  of  the 
present  case ;  but  if  such  was  the  natural  situation  of  these  lots, 
and  the  plaintiff  dammed  up  the  water  on  the  defendant's  lot,  by 
erecting  a  house  upon  his  own,  it  is  very  obvious  that  he  cannot 
recover  any  damage  occasioned  thereby  to  his  own  property.  .  .  . 
In  the  case  snpposed,  the  plaintiff  himself  would  be  the  author  of 
the  nuisance,  and  of  course  could  not  hold  another  responsible  for 
the  damages  that  resulted  to  liim  from  his  own  act."  The  judg- 
ment of  the  circuit  court,  however,  was  expressly  reversed  upon 
another  ground  and  no  decision  was  or  could  have  been  made 
upon  facts  which  were  not  before  the  court.  On  the  facts  sup- 
posed, no  recovery  could  have  lieen  had  under  the  common  law. 
For  example,  the  defendant  in  this  case  could  not  have  recovered 
damages  from  any  on©  for  injury  done  to  its  embankment  by 
the  surface  water  which  it  had  dammed  up.  Besides,  as  Judge 
Leonard  cited  the  case  of  Cooper  v.  Barber,  3  Taunton,  99,  in  sup- 
port of  his  views,  there  is  as  much  ground  for  saying  that  he 
adopted  the  common  law  rule  is  there  is  for  saying  that  he  adopted 
that  of  the  civil  law,  Neither  rule  was  maintained  as  against  the 
other  in  that  case. 

If  the  defendant  in  this  case  had  constructed  a  culvert  or  other 


Digitized  t,  Google 


HUNEBES  V.   KAN8AH  CITT,   BT.   J.  &  0.  B.   E.   B.   CO.      79 

opening  io  its  embankmeut  for  the  passa^  of  the  flood  through  it 
upon  the  adjoining  fields  in  the  Bwale  onlne  other  side  of  ita  road, 
as  is  soggeBted  in  the  opinion  of  the  court,  I  do  not  see  why  the 
defendant  would  not  have  been  liable  for  the  injury  thereby  in- 
flicted npon  the  owners  of  such  fields,  under  the  decision  made 
at  die  preaMit  twm  in  McCormick  v.  The  K.  C,  St.  Jo.  &  C.  B. 
R.  R.  (the  present  defendant),  70  Mo.  359.  So  that  if  the  com- 
pany builds  an  embankment  without  any  opening,  it  will  be  liable 
for  the  damages  arising  from  the  obstmcted  surface  water  on  one 
side,  and  if  it  constructs  an  embankment  with  an  opening  it  will 
be  liable  for  the  damage  done  by  the  surface  water  passing  through 
it  on  the  othOT  side. 

The  first  and  second  instructions  given  for  the  plaintiff  are  con- 
flicting. I  am  of  opinion  that  the  second  and  third  instmc- 
tiooB  asked  by  tbedefendant  should  have  been  given,  and  the  first 
given  for  the  plaintiff  should  have  been  refused,  and  that  the  judg- 
of  the  circoit  oonrt  should,  therefore,  be  reversed  and  the  cause 
remanded. 

See  note,  p.  8S. 


Thb  Kansas  Onr,  St.  Joseph  ajto  Coitnoil  Bltwfb  R.  R.  Co., 
Appellant. 

(73  Ktxmri  Hi^otU,  S14.     Odid)er  T«rm,  1880.) 

A  railroad  compaay  whose  rood  .was  built  upon  a  right  of  wa;r  granted  to 
the  company  by  ttie  proprietor  for  that  purpose,  so  cottatnicted  its  roKd-bed 
ud  ditcnei  as  to  collect  and  discbarge  water  upon  adjacent  lands  of  the  lat- 
ter. In  an  action  against  the  company  to  recover  for  the  damages  thus  sus- 
tained, the  evidence  was  conflicting  as  to  whether  the  water  was  that  of  a 
ronning  stream  or  natural  water-course,  or  whether  it  was  simply  surface 
water.  The  trial  court,  after  instructing  the  jury  as  to  what  constitutes  sur* 
face  water,  and  what  a  stream  or  watercoUTSe,  further  instructed  them  in 
sabstaace  as  follows:  1.  That  if  the  water  was  surface  water  the  company  was 
not  liable,  provided  its  road-bed  and  ditches  were  constructed  with  reasona- 
ble CATS  and  skill  with  reference  to  the  use  of  the  same  for  railroad  purposes. 
The  company  was  not  bound  to  make  ditches  to  protect  plaintiff's  land  from 
injury  from  surface  water.  3.  But  if  the  water  was  that  of  a  stream  or  nat- 
niml  water-course,  and  it  was  diverted  from  its  natural  channel,  the  company 
waa  liable;  provided,  however,  that  pluntiff  could  not  recover  for  damages 
which  he  mifht  hiive  averted  at  comparatively  small  cost.  The  company  was 
bound  to  make  sufficient  ditches  and  passages  to  conduct  the  water  away  and 
prevent  it  from  injuring  plaintiff;  but  if  it  did  not  do  so,  it  was  the  duty  of 
|d*intifl  touse  all  reaaonable  means  to  avert  and  avoid  injuryby  the  conatruc- 
tian  of  ditche*  and  leveea  himself  within  a  reasonable  time,  if  the  same  could 
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be  dona  mt  s  nuoimble  amount  of  labor  and  expokM.  On  appeal  b;  the 
Gompanj  from  a  Terdict  and  judgment  for  pUntia, — BM,  that  tti«  eompauj 
had  no  right  to  complun  of  these  isatmctiona.  But  aee  Shane  e.  K.  C,  SL 
Joaeph  &  Ouundl  Bloib  R.  R.  Co.,  71  Mo.  387:  HcCMmUsk  «.  Same,  70  Ho. 
869. 

Appkai.  from  Andrew  Oircnit  Oonrt. — Hon.  H.  S.  Ekixxt, 
Judge. 
Affirmed. 

W.  P.  Hal!  for  appellant 
Heren  &  Son  andltea  &  Williains  for  respondent 

HoDOH,  J. — This  vas  an  action  to  recover  damages  for  the  di- 
version  by  the  defendant  of  a  cerbun  stream  of  water  from  ita  nat- 
ural coarse  and  channel  whereby  plaintifPs  fields  were  flooded  and 
injored.  The  testimony  was  coimicting  as  to  whether  the  water 
diverted  was  that  of  a  nmning  stream  or  natural  water-bourse,  or 
whether  it  was  simply  surface  water. 

The  coort,  of  its  own  motion,  inetmcted  the  jury  as  follows : 

1.  The  relinquishment  of  the  right  of  way  read  in  evidence,  au- 
thorised the  railroad  company  to  enter  npon  the  pUintiS's  lands 
and  constmct  its  road  in  the  nsnal  manner  of  btiilding  roads,  by 
throwing  op  and  raising  the  gronnd  for  the  road-bed,  and  by  cat- 
ting ditdies  along  the  sides  of  the  road  to  keep  the  water  criS  the 
tn^  If,  therefore,  yon  find  from  the  evidence,  that  the  road- bed 
and  bridges  were  conetmcted  with  reasonable  care  and  still,  with 
reference  to  the  nse  of  the  same  for  railroad  purposes,  and  the 
plaintiff  has  been  incidentally  injured  by  the  collection  and  flow  of 
gnrfaoe  water  upon  his  lands  cansed  by  the  constmction  of  the  road, 
he  is  withont  remedy  for  snch  injory.  The  railroad  company  was 
not  bound  to  make  oitches  larger  or  longer  than  was  necessary  to 
secure  its  road-bed.  It  was  not  bonnd  to  make  ditches  to  protect 
the  ptaintifTs  land  from  injury  from  sorface  water  which  might  col- 
lect along  the  road. 

2.  If  the  jnry  believe  from  the  evidence  that  in  the  constrnction 
of  the  railroad,  the  water  of  a  stream  or  branch  (known  as  the 
Wells  branch)  was  changed  and  diverted  from  its  nsnal  natnral 
channel  and  coarse  of  flowa^e,  and  caused  to  flow  in  a  new  direc- 
tion down  and  along  the  rai^ad  track,  and  that  thereby  the  whole 
oranypartof  the  water  of  said  branch  bo  tamed  and  diverted  flowed 
npOQ  and  over  the  lands  of  the  plaintiff  (described  in  the  petition) 
in  the  years  1870,  1871,  1872,  and  np  to  May,  1873,  to  the  injnry 
of  the  plaintiff's  crops,  you  should  find  for  the  plaintiff,  and  assess 
his  damages  at  such  sum  as  yon  may  believe  from  the  evidence  he 
has  snetamed  by  reason  of  the  waters  of  said  branch  being  so  tnmed 
out  of  and  from  its  natnral  channel  npon  the  plaintifrs  lands  by 
the  constrnction  of  the  road. 

S.  The  main  question  for  the  jury  to  determine  is,  whether  the 
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nQroad  companj,  in  the  constrnction  of  the  road,  'bj  itu  embank- 
ments  and  diteh^  diverted  the  water  of  a  stream  or  water-course 
from  its  neual  and  natural  channel,  and  caused  it  to  flow  in  a  new 
direction,  whereby  some  part  of  the  water  so  tnrned  and  diverted, 
was  made  to  flow  upon  plaintifTB  land  to  his  injniy.  A  water* 
conrse  is  a  stream  or  brook  having  a  definite  channel  for  the  con- 
veyance of  water.  It  may  be  made  up,  more  or  lees,  from  surface 
water  from  rains  and  melting  snow,  bnt  after  it  enters  into  a  (han- 
sel and  commences  to  flow  m  its  natnnd  banks,  it  is  no  longer  to 
be  considered  snrface  water,  and  it  is  not  essential  that  the 
water  should  continue  to  flow  in  sach  stream  constantly  the  whole 
year  aronud ;  it  is  snf&ciuit  if  the  water  nstially  flows  in  sncb  chan- 
nel, thongh  not  continually.  That  is,  to  constitute  a  branch  or 
stream  there  must  be  sometning  more  man  a  mere  surface  draining, 
swelled  by  freshets  and  melting  snow,' and  running  occasionally  m 
hollows  and  ravines,  which  are  generally  dry.  The  water  mnst 
.usually  run  in  a  definite  bed  or  channel,  though  it  need  not  flow 
continually  the  year  round.  But  although  the  water  from  high 
lands  and  hills  may  unite  and  form  a  stream  with  a  definite  chan- 
nel, yet  if  it  afterward  ceases  to  remain  a  channel,  but  spreads  out 
over  the  surface  of  low  lauds,  and  mns  in  different  directions  in 
swags  and  flats  without  any  definite  channel,  it  ceases  to  be  a  stream 
or  water-course. 

4.  If  the  jury  find  from  the  evidence  that  there  was  a  stream  or 
water-course,  such  as  is  here  described,  running  in  a  westward  di- 
rection from  the  bluffs  of  high  lands  through  the  bottom  toward 
the  One  Hundred  and  Two  Kiver.  and  that  the  railroad  company  in 
the  construction  of  its  road  obstructed  the  channel  of  said  water 
course  and  turned  its  waters  down  the  road  to  and  upon  the  plain- 
tiff's  land  to  his  injury,  yon  should  find  for  the  plaintiff.  But  if 
you  find  that  there  was  no  stream  or  water-course;  that  before  the 
supposed  stream  reached  the  railroad  track  it  lost  its  cliannel  and 
spread  out  in  different  directions,  ceased  to  be  a  stream  or  water- 
course, you  should  find  for  the  defendant. 

6.  If  yon  find  from  the  evidence  that  the  plaintiff's  lands  were 
low  and  wet,  or  any  part  of  them,  this  fact  snonid  be  taken  into 
consideration,  and  in  estimating  the  extent  of  the  injury  caused  by 
the  alleged  turning  and  diversion  of  the  said  stream,  you  should 
have  regard  to  the  actual  and  natural  condition  of  bis  lands,  and 
allow  damages  only  for  the  injury  caused  by  the  water  so  turned 
upon  them  from  said  stream;  neither  Bhould  yon  aUow  for  injury 
caused  by  the  collection  of  surface  water  into  ditches,  or  by  stop- 
ping and  turning  surface  water  upon  plaintiff's  lands. 

7.  If  the  railroad  company  obstructed  the  channel  of  a  water- 
course, as  alleged,  it  was  the  dnty  of  the  company  to  make  sufficient 
ditches  and  passages  to  conduct  the  water  away,  and  prevent  it  from 
injuring  the  plaintiC  by  nmning  upon  his  lands.    And  if  the  com- 
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pany  failed  to  do  bo,  it  is  liable  in  dam^es  for  any  injury  caused 
to  plaintiff  by  tbe  water  bo  diverted.  !mit  if  the  company  failed 
to  make  sufficient  ditches  and  passages  to  convey  the  water  from 
said  stream  away  withont  injuring  plaintiff,  it  was  the  duty  of  the 
plaintiff  to  nse  all  reasonable  means  to  avert  and  avoid  injory  from 
such  water  by  the  constmotion  of  ditches  and  leveee  himself  within 
u.  reasonable  time,  provided  the  same  conld  be  done  at  a  reasonable 
amount  of  labor  and  expense,  and  if  he  failed  and  neglected  to  so 
jrotect  himself,  he  cannot  recover  for  damages  which  he  might 
lave  reasonably  averted.  He  might  recover  damages  which  ac- 
crued to  him  before  he  could  have  protected  himseU  and  averted 
the  injury  at  a  comparatively  small  expense,  and  nothing  more. 

If  the  jnry  believe  from  the  evidence  that  the  water  which 
floods  the  lanos  of  the  plaintiff  which  lie  west  of  the  road-bed  id 
the  north-east  comer  of  section  27,  have  to  pass  through  the  cattle 
guards  in  the  road-bed  before  flooding  the  land  in  that  quarter  sec- 
tion, and  that  the  cattle  guards  in  said  road-bed  were  constmcted 
at  the  request  of  the  plaintiff,  then  they  will  find  for  the  defendant 
as  to  all  damages  done  to  lands  lying  west  of  the  road-bed. 

We  see  notning  in  the  forgoing  instractions  of  which  the  de- 
fendant has  a  right  to  complain,  and  the  judgment  of  the  circnit 
court  will,  therefore,  be  a&mea.  Shebwood,  C.  J.,  and  HsmtT, 
J.,  concur ;  Xobton,  J.,  concurs  in  the  result ;  KApraif,  J.,  absent. 


The  Fond  dd  Lao,  Ahbot  and  Feobia  Bt.  Oo. 
(Adnantt  Oate,  MmnMota.    Jtuw  4,  1B81.) 

The  fact  that  a  ntilwa;  compsny,  in  constructing  its  road-bed,  hu  filled 
up  an  artificial  ditch  on  the  laud  of  a  third  penon,  by  which  iurf  ace  wat«r 
was  conducted  from  the  plaintiff's  premises  to  a  river,  and  hss  thus  tamed 
back  the  water  upon  sidd  premises,  is  no  ground  of  action. 

Appeal  from  Circuit  Court,  Fond  du  Lac  County. 
D.  Babcock  and  B.  M.  Bradford,  for  appellant. 
Geo.  F.  Knowles,  for  respondent. 

Cole,  C.  J. — The  gravamen  of  the  complaint  is.  as  we  interoret 
its  allegations,  that  the  defendant  company,  in  making  its  road-bed, 
filled  up  a  ditch  which  drained  or  carried  the  snrfaoe  water  from 
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the  pluDtifTs  premises  to  the  riTer.  We  do  not  understand  that 
aaj  stream  of  water  or  wat«r-<ionr8e  proper  was  interrapted,  crossed 
or  changed  bv  the  company  in  bailding  its  road,  thocgh  there  is  Borne 
language  which  would  almost  warrant  snch  an  inference.  Bot  the 
better,  and  as  we  think,  true  coofitraction  of  the  complaint,  is  that 
the  action  is  bron^ht  for  damages  caused  the  plaintifi  in  conse- 
quence of  the  de^ndant  filling  up  a  drain  by  its  road-bed  in  the 
vicinity  of  the  plaintifPs  land,  thereby  preventing  the  free  pas- 
sage of  the  surface  water  from  the  premises  ana  the  adjoining 
lands  eastward  to  the  river."  Asanming  this  to  he  the  cause  of 
action  intended  to  be  stated,  the  question  arises,  does  it  show  a 
legal  injury?  We  are  of  the  opinion  it  does  not.  True,  it  is 
averred  that  the  company,  nnmindfnl  of  its  duties  in  that  regard, 
wrongfully  and  negligently  filled  up  a  culvert  which  it  first  ouiit 
in  its  road-bed,  and  thus  stopped  the  flow  of  water  through  the 
ditch.  But  this  only  raises  the  question  whether  the  defendant 
was  bound  to  provide  a  way  for  the  escape  of  mere  surface  water 
from  the  plaintifTB  premises.  That  question  has  already  been  set- 
tled in  this  state  adverse  to  the  claim  of  plaintiff. 

In  Hoyt  V.  City  of  Hudson,  27  Wis.  656,  it  was  in  effect  decided 
that  nnder  the  nue  of  the  common  law  which  exists  here  an  owner 
has  the  right  to  obstruct  and  hinder  the  flow  of  mere  surface  water 
upon  his  land  from  the  land  of  other  proprietors ;  that  he  may  even 
torn  the  same  back  upon  or  on  to  the  land  of  bis  neighbor,  without 
iucarriDg  liability  for  injuries  caused  by  such  obstructious.  The 
«ame  doctrine  was  laid  down  in  Pettigrew  v.  Village  of  Sv&nsville, 
25  Wis.  223,  where  the  question  is  very  fully  considered ;  also  in 
Prrer  v.  Wame,  29  Wis.  511.  There  is  a  discrepancy  in  the  de- 
cisions of  the  different  states  upon  this  subject,  be^nae  some  follow 
the  rale  of  the  civil  law,  which  gives  a  servitude  on  tie  lower  in 
favor  of  the  sAsrior  estate.  But  here  the  rule  of  the  common  law 
has  been  already  adopted,  and  we  see  no  good  reason  for  changing 
it  According  to  that  rule  no  natural  easement  or  servitude  exists 
in  favor  of  the  owner  of  the  higher  ground  to  the  flow  of  mere 
surface  water  over  the  lower  estate,  but  the  owner  of  the  latter 
may  detain  or  divert  the  same  without  rendering  himself  liable  in 
damages  therefor.  But  this  rule  does  not  apply  to  a  water-course, 
which  implies  a  stream  usually  flowing  in  a  deflnite  channel, 
though  it  may  at  times  be  dry.  Enbrick  v.  Richter,  37  Wis.  226. 
But  a  water-course  does  not  mclude  mere  surface  water  which  is 
supplied  by  rains  or  melting  snow  flowing  in  a  hollow  or  ravine 
on  the  land.     Hoyt  v.  Hudson,  supra. 

We  place  our  decision  upon  the  distinct  ground  that  the  com- 
plaint tails  to  show  that  any  natural  water-course,  properly  speak- 
ing has  been  obstructed  or  interfered  with  by  the  defendant.  Tlie 
company  has  only  obstructed  a  ditch  which  drained  or  carried 
<iff  Bor&ce  water  from  the  plaintiff's  [vemisee.    We  do  not  think 
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the  defeDdant  was  boirnd  to  keep  that  ditch  open  on  its  own  land 
for  the  conTenienoe  of  the  plaintiff ;  in  other  words,  the  owner  of 
land  is  under  no  legal  obligation  to  provide  a  way  for  the  escape 
of  mere  BUrfaee  water  coming  on  to  hiB  land  from  the  land  of  Hia 
neighbor,  hat  has  the  right  to  change  the  stLrface  of  the  gronnd  bo 
as  to  interfere  with  or  obstmct  the  flow  of  each  water.  "  The  oV 
straction  of  surface  water,  or  an  alteration  in  the  flow  of  it,  afiorda 
no  cause  of  action  in  behalf  of  a  person  who  may  snSer  loss  or 
detriment  therefrom  against  one  who  does  no  act  inooufiistent  with 
the  dne  exerdse  of  dominion  over  his  own  soiL"  Bigelow,  0.  J., 
in  Ganuan  v.  Hargadan,  10  Allen,  106-110. 

The  learned  coonsel  for  the  plaintiff  argaed  the  case  upon  the 
assnmption  that  the  complaint  shows  that  a  stream  of  water  or 
natnral  water-course  had  been  obetraoted  to  the  injury  of  his 
client ;  bnt  we  do  not  nndeistand  this  to  be  the  cause  of  action 
stated.  It  is  qnite  clear  the  company  would  have  no  right  to 
obstruct  a  water-cottrse  or  divert  a  stream  of  water  so  as  to  canse 
damage  to  another  without  being  responsible  therefor.  For  an 
injury  thns  occasioned  the  company  would  surely  be  liable  npon 
general  principles  as  well  as  by  virtue  of  section  1836,  Bev.  St. 
That  liability  has  often  been  enforced  by  the  courts.  Toung  v.  C. 
&  N.  W.  Ry.,  28  "Wis.  171 ;  Lyon  v.  G.  B.  &  Minn.  Ky.,  42  "Wis. 
638 ;  Brown  v.  O.  &  S.  By.,  12  N.  T.  486 ;  Hatch  v.  Ter.  Cen.  Ry., 
25  Vt.  49 :  Lawrence  V.  Railway,  71  Eng.  Com.  Law,  643  •  Ham- 
den  V.  N.  H.  A  N.  Ry,,  27  Conn.  158 ;  Johnson  v.  A,  &  8t  L.  Ry., 
S5  K.  H.  569,  are  a  few  of  the  many  oases  which  might  be  cited  in 
support  of  that  proposition  of  law.  Li  Waterman  v.  Conn.  &  Pass. 
Rivers  Ry.,  30  Vt  610,  it  was  held  "that  a  railroad  company  may 
as  a  question  of  prudence  and  care,  as  well  he  required  to  have 
regard  to  the  prevention  of  damage  to  a  land  owner,  by  the  ac- 
cttmalation  of  surface  water  merely,  as  of  a  running  stream,  when 
the  geographical  formation  and  surronnding  circumstances  are  such 
as  to  majce  it  apparent  to  reasonable  men  that  such  precautions  are 
necessary,  and  that  ordinarily  what  would  be  a  reasonable  perform- 
ance of  that  duty  under  a  given  state  of  circumstances  would  be  a 
Queetion  of  fact,  and  not  a  qnestion  of  law  for'  the  court."  Page 
615. 

Bat  the  facts  stated  do  not  bring  the  case  within  the  doctrine  of 
any  of  the  above  decisions.  Here,  it  appears,  there  is  low  land 
adjacent  to  the  plaintiff's  premises,  the  surface  water  from  which 
was  aocnstomed  to  flow  through  a  ditch  which  was  on  another's 
land.  That  ditch  the  defendant  has  tilled  np  in  constructing  its 
road'bed,  and  thereby  turned  this  snrface  water  back  upon  ner 
premises,  cansiDg  the  injury  complained  of ;  that  is,  the  snrfaoe  of 
the  land  has  been  changed  by  the  construction  of  ue  defendant's 
road-be(L  which  prevents  the  surface  water  from  passing  off  to  the 
«ut  to  the  river.    This  is  the  cause  of  action  stated.    No  stream  or 
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water-course  ha&  been  obstraeted,  as  we  constme  the  complaiot. 
We,  therefore,  think  the  facts  stated  do  not  constitnte  a  caoae  of 
action,  and  that  the  demurrer  was  properly  Biutained. 
The  order  of  the  circnit  conrt  ia  aMrmed. 
Bee  note,  p.  66. 


HASTiHGa  AHD  Dakota  R  Co. 
(AdfooM  Om,  JUtmatota.   Deomibm-  98,  1881.) 

If  the  cooetnictioii  of  a  railroad  acroM  a  farm  lesBenB  its  ralne  by  present- 
ing the  flow  of  Burtace  water  from  one  part  of  the  farm  to  another,  thia  i*  a 
proper  element  to  be  taken  into  consideration  in  fixing  the  amount  of  com- 
peuatioD  to  which  the  owner  is  entitled.  The  rules  of  law  governing  the 
rij^hts  of  adjacent  owners,  as  to  the  flow  of  snrface  water  from  the  land  of  one 
OD  to  the  land  of  the  other,  bare  no  application  to  such  a  case. 

It  is  incumbent  upon  an  anpellanC  to  show  error  prejudicial  to  himself; 
and  ai  it  doee  not  apjiear  in  tnu  case  whether  the  interruption  of  the  flow  of 
■orface  water  complained  of  coDsisted  in  prerenting  its  flow  from  the  land 
of  an  adjacent  owner  upon  premises  of  respondent,  or  in  preventing  its 
flow  from  one  part  of  defendant's  farm  to  another  part,  it  will  be  presumed 
that  the  court  below  was  correct,  under  the  facts  of  the  case,  in  instructing 
the  JDiy  th«t  if  the  construction  of  the  railroad  interfered  with  the  flow  of 
Hrfsce  water  in  such  a  wa;  as  to  depreciate  the  value  of  the  farm,  they  had 
a  right  to  talu  it  into  cimnderation. 

AppKAi.  from  order  of  District  Conrt,  Conn^  of  Carver. 

Heniy  Hinds,  for  ren>ondent. 

L.  Ii.  BiLxter  and  E.  Sonthwortb,  for  appellant. 

UrroHEi-L,  J. — This  wae  a  proceeding  institnted  hj  said  railway 
company  to  condemn  certain  real  property  of  Pfl(«er  for  the  pur- 
poees  of  the  road.  The  property  proposed  to  be  taien  consisted  of 
i  right  of  way  100  feet  wide  across  a  farm  consistine  of  400  acres. 
The  only  groxmd  of  error  urged  here  is  that  in  giving  to  the  jury 
the  following  iDStmction  requested  by  the  railway  company,  to-wit, 
"Xo  compensation  can  be  allowed  for  diverting  the  flow  of  surface 
water,"  the  court  erred  in  qualifying  the  same  by  adding:  "If  the 
ctHistmction  of  any  permanent  embankment  interferes  with  the  flow 
of  surface  water  in  such  a  way  as  to  depreciate  the  value  of  the 
farm  in  any  way,  you  have  a  right  to  take  it  into  coBsideration," 

The  appellant  mvokes  the  legal  principle  that  no  prescriptive 
right  can  oe  acquired  to  the  enjoyment  of  the  flow  of  snrface  water 
fiuin  the  lauds  of  another ;  that  the  owner  of  the  land  from  whence 
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the  flow  of  mrface  water  comee  mar  at  any  time  cat  it  off.  The 
application  of  these  principlee  to  this  case  (lepends  npon  the  cor- 
rectness of  the  aaenmption  that  the  evidence  Bhows  tiiat  ^e  con- 
stmction  of  this  railway  preyented  enrface  water  from  flowing,  as 
formerly,  from  the  land  of  an  adjacent  owner  on  to  and  npon  the 
farm  of  respondent,  and  that  this  was  one  of  the  elements  of  dam- 
age for  which  he  claimed  compensation.  The  testimony  fails  to 
show  any  snch  state  of  facts.  It  leaves  it  uncertain  whether  the 
water  reierred  to  was  "  surface"  water  or  the  overflow  of  a  natural 
water  course,  which,  it  appears,  rans  throngh  the  farm.  But,  even 
if  it  be  assnmed  that  it  was  surface  water,  it  cannot  be  determined 
from  the  evidence  as  here  before  us  whether  the  interruption  to  its 
flow  complained  of  consisted  in  preventing  it  from  flowing  from 
the  land  of  an  adjacent  owner,  or  in  preventing  its  flow  from  one 
part  of  respondent's  farm  to  another.  If  it  was  the  latter,  it  was  a 
proper  element  to  be  considered  by  the  jury,  so  far  as  it  affected 
the  valne  of  the  remainder  of  the  farm.  Hills,  Eminent  Domain, 
§§  160,  189 ;  Morrison  ti.  Bnckaport  R  Co.,  67  Me.  353 ;  Walter  v. 
Old  Colony  11.  Co.,  103  Mass.  16. 

Tlie  legal  principles  regarding  the  flow  of  surface  water  invoked  , 
by  appellant  liave  reference  only  to  the  right  of  coterminons  or  ad- 
jacent owners.  But  where  surface  water  is  upon  a  man's  own 
premises,  it  is  his  own,  and  he  can  nse  it  as  he  pleases ;  and  if,  by 
the  construction  of  their  road  across  his  land,  a  railroad  company 
impairs  this  value  by  preventing  thiswater  from  flowing  from  one 
part  of  the  land  to  another  he  is  entitled  to  recover.  The  burden 
18  upon  the  appellant  to  make  it  appear  affirmatively  that  error 
was  committed  to  his  prejudice.  For  anything  that  appears  in  the 
case,  the  exphmation  or  modification  of  appellant's  request  was  en- 
tirely correct  under  the  facts  of  the  case. 

The  order  denying  a  new  trial  must  therefore  be  affirmed.  Order 
affirmed. 

The  eight  cases  preceding  this  note  constitute  a  valuable  addition  to  the 
law  on  tbe  subject  of  the  rights  and  liabilities  of  railroad  companies  in  re- 
gard to  water-courses  and  surface  water.  Tbe  two  topics  are  so  intimatel; 
connected  th&t  it  has  beeu  judged  best  to  treat  of  them  together.  An  attempt 
wilt  accordingly  be  made  to  state  brieflj  tbe  result  of  the  authorities  upon 
these  questions  both  in  this  country  and  in  Enffland.  A  water-course  may  bo 
defined  as  a  place  where  water  flows  in  a  certain  direction,  through  a  regular 
channel  with  fixed  bed  and  banks,  the  flow  of  which  is  defined  though  not 
necessanly  continuous.  Honson  s.  B.  R.  Co.,  67  Me.  SSS;  Stair  e.  Childs.  20 
Wend.  149  i  Rex  n.  Oxfordshire,  1  B.  A  Aid.  801;  Howard  d.  Ingersotl, 
17  Ala.  (N.  S.)  780;  Wagner  d.  L.  I.  R.  R.  Co.,  S  N.  Y.  Sup.  Ct  188;  Gjllett 
e.  Johnson,  80  Conn.  180;  Hacomber  v.  Godfrey,  108  Mass.  919;  Beynolda  e. 
McArthur,  2  Pet.  417;  Arnold  u.  Foot,  12  Wend.  330. 

With  regard  to  water-courses,  the  rights  and  obligBtions  of  rttilroad  com- 
panies are  very  clearly  defined.  They  have  no  right  in  the  construction  of 
their  road  to  diminish  the  fiow  of  the  water  in  such  streams.  Shamleffer  d. 
Hill  Co.,  18  Ean.  M;  Williunson  i.  Canal  Co..  76  N.  C.  478. 

Nor  to  divert  or  obstruct  its  passage  in  any  way.     Whitaker  t.  Del.  & 
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Hndaon  CankI  Co.,  87  Pa.  Bt.  34;  Baltimore  &  P.  R  Co.  «.  Masruder,  84  Hd. 
7B;  Johnaoiig.  Atlantic  A  8t.  L.  R.  Co.,  85  N.H.  660;  Btoghin  e.  C.  B.  &Q. 
R.R.  Co.,  43  Iowa,  86;  Young  o.  C.  &  N,  W.Ry.  Co.,  28  Wis.  171;  Ljono. 
0.  B.  &  Minn.  Ry.,  42  Wis.  688;  WaWrman  e.  Conn.  &  Pa«a.  Rivers  B;.,  80 

yt.«io. 

ThCT  mnst,  therefore,  where  they  are  forced  to  conBtnict  an  embankment, 
make  in  it  suitable  tanoelB  or  culverta  through  which  the  waters  of  atreama  naj 
paw.  Chicago,  R.  I.  &  P.  R.  Co.  e.  HoSet,  75  TO..  534;  PitU.,  Ft.W.  &  Chi- 
cago R  Co.  V.  Gilleland,  06  Pa.  Bt.  445;  Youni;  o.  Chicago  &  N.  R.  Co.,  28 
Wu.  171;  Haynesr.  Burlington  R.  RCo.,  S8  Vt.  860;  March  d.  Portamouth 
&C.  R  Co.,  19  N.  H.  372;  Walker  e.  Old  Colonj  &  N.  R  Co.,  108  Mass.  1; 
Cott  e.  Lewbton  R  R  Co.,  86  N.  Y.  214 ;  Lyon  n.  Green  Bay  &  M.  R.  Co., 
42  Wia.  S3S;  Valley  R  Co.  v.  Bohm,  84  Ohio  Bc.  114.  Bee  Van  OrtdaL  v. 
Borlington,  C.  R  &  N.  Ry.  Co.,  reported  Bupra,  p.  G8. 

And  for  a  failure  to  construct  such  tunnels  or  culverts  they  are  liable, 
whether  the  resulting  injury  be  caused  by  an  inundation  in  consequence  of 
the  lack  or  insufficiency  of  r'ich  openings,  or  by  the  diversion  of  the  stream 
titm  its  fonner  natural  channel.  Bellinger  e.  N.  Y.  Cent.  R  Co.,  28  N.  Y.  42; 
Conhoeton  Stone  Co.  e.  Buff.,  N.  Y.  4  B.  R.  Co.,  61  H.  Y.  878;  Johnson  b. 
Atlantic  Ob  8t.  Louis  R.  Co.,  36  N.  E.  669;  Spencer  e,  Hartford,  P.  &  F.  R., 
Co.,  10  R  I.  14;  Houston  &  Q.  N.  R  R.  Co,,  00  Tex.  880;  Soutbside  R.  R. 
Co.  «.  Daniel,  20  Qratt.  844;  Hatch  r.  Vt.  Cent.  R  R  Co.,  23  Vt.4B;  Eaton 
f.  Boston,  C.  ft  H.  R  Co.,  61  N.  H.  604;  Uiss.  Cent.  R.  Co.  e,  Mason.  01 
Kiss.  284. 

The  decision  in  the  case  of  Hills  c.  G.  &  C.  R.  R  Co.,  reported  suprs,  p.  OS, 
ii  not  in  conflict  with  the  principle  above  laid  down.  The  injury  in  that 
case  was  caused  not  by  the  breakage  of  the  defendant  company's  culvert,  but 
by  the  act  of  the  company  in  restoring  to  its  natural  channel  the  wat«rs  of 
■  rivulet  usually  passing  through  said  culvert,  but  which  had  been  dammed 
up  and  accumulated  by  such  breakage.  This  of  course  the  company  had  a 
right  to  do  provided  it  exercised  sufficient  care.  Whether  it  had  ezercisecl 
•uch  care  was  very  properly  left  lo  the  jury.  If  it  had  not,  its  liability  for 
the  injury  wasundoubted.  TTie  culverts  or  openings,  however,  which  railroad 
companies  are  bound  to  construct,  need  be  only  of  sufficient  capacity  to  pass 
the  watere  ordinarily  flowing  down  the  stream.  There  is  no  obligation  to 
mnke  provision  for  extraordinary  and  unprecedented  floods.  Kansas  PaciSc 
R  R  e.  Lundin,  3  Col.  94;  Nitrophosphate  &  0.  C.  M.  Co.  o.  London  &  St. 
E.  Docks  Co.,  L.  R.,  9  Ch.  Div.  608;  Countess  of  Bother  v.  Eirkaldy  Water 
Worka  Comma.,  6  Cas.  Ct.  Bess.  974;  Bait.  &  Ohio  R.  B.  Co.  v.  Independent 
School  Diatrict,  9  Weekly  Notes,  fl68(Phila.);  Pitt8.,rt.W.&  C.  RR  Co.*. 
Gilleland,  66  Pa.  St.  440. 

With  regard  to  surface  waters,  the  law  is  much  more  unsettled.  If  it  flows 
in  a  naturu,  well-established  channel,  it  is  conceived  that  the  law  applicable 
to  it  is  identical  with  that  of  water- courses.  KauSman  t.  Griesemer,  26  Pa. 
SL  407;  Martin  e.  Riddle,  ibid.  416;  Earl  c.  De  Hart,  1  Beas.  280. 

If,  however,  it  does  not  run  in  such  a  channel,  a  very  different  rule  obtains, 
lie  weight  of  authority  is  to  the  effect  that  there  exists  no  natural  servitude 
in  favor  of  the  owner  of  the  superior  or  higher  ground  or  fields,  as  to  mere 
mrface  water,  or  such  as  fails  or  accumulates  by  rain  or  the  melting  of  snow; 
and  that  the  proprietor  of  the  inferior  or  lower  estate,  may,  if  he  choose,  law- 
fally  obatmct  or  hinder  the  natural  flow  of  snch  water  thereon,  and  in  eo 
dmng  may  turn  the  same  back  upon  or  off,  on  to  or  over  the  landa  of  other 
proprietors,  without  liability  for  injuries  ensuing  from  such  obstruction  or 
diversion.     Bucb  is  the  law  in 

MatM. — Bangor  «.  Lansel,  61  Me.  621;  Qreeley  s.  Maine  Central  R.  Co., 
SSHb.  200;  Homson  B.  Bucksport  ft  B.  R  Co.,  67  Me.  898;  Murphy  e.Eelley, 
«8  He.  521. 
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N»w  abmprtiw.— Sweet  o.  Clutta,  50  N.  H.  439. 

F*rmont.— Davis  e.  Fuller,  lavt  178;  Bearde.  Murphj,  87  Vt  IM;  Chat- 
Oelde.WilBon,  2B  Vt.  49. 

Uamaekviett*. — Luther  e.  Winnuommet,  9  Cusb.  171 ',  Parke  e.  Newbury- 
port,  10  Gmj,  88 ;  Ashley  e.Wolcott,  11  Cush.  182 ;  OamiouB  e.  HardasoD,  10 
A.IIeD,  lOS;  Curtia  e.  BaeternR.  R.  Co,,  14  Allen,  09;  Hawkesworthc.  Thomp- 
Gon,  98  HasB.  77 ;  Bates  e.  South,  100  Mass.  181 ;  Emery  v.  Lowell,  104  Hoss. 
14;  Hacomber  «.  Godfrey,  108  Uass.  219;  Dickeason  c.  Worcaater,  7  Allen, 
19;  Flags  v.  Worcester,  18  Qray,  601;  Turner*.  Inhabitants,  etc,  13  Alien, 
391. 

Bhod»  iUond.— Bufiam  s.  Hania,  5  R  L  3S3;  Wakefield  «.  Newell,  13  R. 
1.75. 

CimmKtMfft.— Wads  worth  «.  "nilitson,  10  Conn.  366 ;  Gillett  e.  Johnson,  80 
Conn.  180;  Adanu  c.  Walker,  84  Conn.  466. 

Nm  Font.— Goodale  «.  Tuttie,  29  N.  Y.  450;  Curtda  e.  Ayrault,  47  N.  T. 
78;  Pliley  c.  Clark,  85  N.  Y.  532;  Cott  e.  Lewieton,  88  N.  Y.  317;  Brown 
e.  Bowen,  30  N.  Y.  588;  Woffle  «.  N.  Y.  C.  B,  B.,  58  Barb.  413;  BUis  e. 
Duncan,  21  Barb.  380;  Woffle  v.  Porter,  SI  Barb.  180;  Gardner  «.  Kewbui^,  S 
John.  Chy.  103;  Wagnerv.  L.  L  R.  R.  Co.,  3  Hun,  883;  Conhocton  Stone  R 
Co.  0.  B.  i&  N.  Y.  &  E.  R.  Co.,  SI  N.  Y.  C78;  Trustees  o.  Youmans,  50 
Barb.  816;  Bellinger  o.  N.  Y.  Cent.  B.  B.  Co.,  33  N.  Y.  43;  Gould  t>.  Booth, 
66  N.  Y.  62 ;  Sleight  i.  Kington,  18  N.  Y.  Sup.  Ct.  684. 

Nmt  Jeruy. — Bowesby  o.  Speer,  3  Vroom,  851. 

PmTwylvawia.—L.  &  C.  Turnpike  Co.'s  Appeal,  80  Pa.  St.  426. 

,£aR«iM.— AtobBBon,  T.  A  8.  F.  R  Co.  v.  Hanmer,  33  Eans.  768. 

JiuJiano.— Taylor  n.  Fickas,  64  Ind.  168 ;  Schlecter  et  al.  e.  PbUIipy,  67  Ind. 
301 ;  Cairo  &  Vincennes  R  R.  Co.  e,  Stevens,  reported  supra,  p.  58;  Bamo  «. 
Howry,  reported  supra,  p.  68. 

TPiMonnn.— Pettigrew  o.  EvaDSTille,  35  Wis.  388 ;  Hoyt  at  al.  s.  Hudson,  ' 
27  Wis, 658 ; F^er  e.  Wame,  39  Wis.  6H;  O'Connor  e.  R.  R,  reported  supra, 

E.  83.  And  see  Raweton  d.  Taylor,  88  Bng.  L.  A  £q.  428 ;  Broadbent «.  Rams- 
Dthun,  84  id.  558. 

"The  right  of  an  owner  of  land,"  said  Bigelow,  C.  J.,  in  Gannon  e.  Har- 
gaddon,  10  Allen,  106,  "to  occuj>y  and  improve  it  in  such  manner  and  for 
auch  purposes  as  hemaysee  fit,  either  by  changing  the  surface  or  the  erection 
of  buildings  or  other  structures  thereon,  is  not  restricted  or  modified  by  the 
fact  that  his  own  land  is  so  situated  with  reference  to  that  of  adjoining  own- 
ers that  an  alteration  in  the  mode  of  its  improvement  or  occupation  in  any 
part  of  it  will  cause  water  which  may  accumulate  thereon  by  raina  and  mows 
falling  on  its  surface  or  flowing  on  to  it  over  the  surface  of  adjacent  lota 
either  to  stand  in  unusual  quantities  on  other  adjacent  lands,  or  pass  into 
and  over  the  same  in  greater  quantities  or  in  other  directions  tl^  they  ware 
accustomed  to  flow." 

A  similar  doctrine  was  enunciated  in  an  early  Indiana  case,  hut  it  haa 
clearly  been  overruled  by  the  authorities  in  that  State  above  cited. 

The  prior  authorities  in  Missouri  do  not  give  support  to  the  doctrine  of 
Shane  «.  R.  R.  Co.,  supra.  A  careful  examination  of  them  will  show  that 
it  baa  been  uniformly  held  that  an  owner  of  lands  may  exclude  surface  wate!r 
or  cause  it  to  run  from  hts  own  land  to  his  neighboT^s  without  liability  for 
the  injury  iuflicted  provided  that  ha  exercises  due  care  and  diligence.  Thft 
facts  are  too  meagre  in  Laumier  e,  Trancis,  38  Mo.  181,  to  warrant  any  sat- 
isfactory conclusion.  But  see  Meer  v.  City  of  Spiingfleld,  55  Ho.  118; 
Hunkers  e.  Eansas  City  &  St.  Jo.  R.  R.  Co.,  60  Ho.  884;  Hosher  t>.  Same, 
60 Ho.  839;  HcCormicke.  Eansas  City,  St.  J.  &  C.  B.  R  RGo.,  67  Ho.  488; 
S.  C,  70  Ho.  859.  The  subsequent  case  of  Hunkers  ■.  Eansas  City,  St.  J.  A 
Co.BlufisRR  Co.,  reported  supra,  p.  78,  seems  also  to  hold  a  similar  doctrine, 
ntid  may  perhaps  be  considered  as  in  a  certain  degree  modifying  tliu  rule  laid 


Digitized  t,  Google 


PFI.BOEB  V.   HASTIXG8   AND   DAKOTA   It.   00.  88 

down  in  Sbrae  v.  R.  R  Co.  It  is  cleu  that  a  land  owner  cannot,  by  cnttinf;  a 
ditch  or  other  artiflcial  w&ter-courM,  throw  at. any  one  point  an  exXHire 
amonnt  of  snrface  wat«r  falling  upon  hia  ground  upon  that  of  fail  neighbor. 
McConaick  «.  R.  R.  Co.,  supra;  Livingston  e.  UcDonald,  31  Iowa,  100; 
Templeton  V.  Voshloe,  73  Md.  134;  Butlers.  Peck,  14  Ohio  St.  834;  Whiw  «. 
Chapin,  13  Allen,  616;  Miller  «.  Laubach,  47  Pa.  St  154;  Tillotson  e.  Smith, 
SS  N.  H.  90;  Cairo  &  Viacennee  R.  R.  Co.  v.  Bteveua,  reported  supra,  p.  B8; 
Suset.  Howij,  reported  supra,  p.  62.  But  he  maj,  of  course,  turn  such  waters 
into  the  channel  of  a  natural  Btream.  Notwithstanding  the  principles  above 
Uid  down  it  is  generally  conceded  that  if  the  conatruction  of  a  railroad  les- 
KDS  the  value  of  adjoining  property  by  reason  of  the  detention,  diversion, 
or  aeenmulation  of  surface  water,  this  is  an  injury  for  which  the  owner  of 
tbe  land  is  entitled  to  compensatioa.  Pfleger  e.  Hastings  &  Dakota  R.  R. 
Co.,  reported  supm,  p.  8S;  Eatoa  e.  Boat.,  C.&  H.  R,  Co.,  01  N.  H.  004;  Hom- 
toa  t.  Bucksport  R.  R.  Co.,  67  He.  SOS ;  Walker  e.  Old  Col.  •&  N.  R.  Co., 
m  Mia.  10. 

It  will  be  observed  that  in  this  nota  a  number  of  authorities  have  bee& 
Bentioned  which  are  not  distinctively  railroad  cases,  and  that  in  consequence 
the  propositions  of  law  have  been  many  of  tkem  framed  without  special 
nfeience  to  railroad  litigation.  The  nature  of  the  subject-matter  rendered 
thiianeccaaity;  and  it  is  hoped  that  the  direct  bearing  of  the  various  author- 
ities cited  on  railroad  law  and  their  manifest  iuportaace  will  constitute  suf- 
fident  eicuae  for  their  insertion. 

As  against  this  doctriae  there  are,  nowever,  several  authorities,  of  which 
the  case  of  Shane  e.  Kansas  City,  St.  Joseph  &  Council  Blnfb  R.  R  Co., 
nported  above^  P*£*  ^  must  be  ranked  as  a  very  important  one. 

i1m  doctrine  of  these  cases  seems  to  be  that  tho  owner  of  land  is  not  at 
liberty,  by  erocting  embankments  or  otherwise  improving  bis  land,  to  throw 
lortice  water  upon  his  neighbor's  lot,  ortoeiclude  such  wator  from  entering 
faisown.  Ogburn  «.  O'Connor,  46  Cal.  S49;  Hoopers,  WiUdnson,  40  La.  Ann. 
4»T;  Miner  e.  Wright,  16  La.  Ann.  ISl;  Tootle  s.  Clifton,  23  Ohio  St  347; 
Hurdman  v.  N.  K  R.  R.  Co.,  L.  R.,  3  C.  P.  Div.  168;  Overton  «.  Sawyer,  1 
Jones  (Law),  808;  Porter  e.  Durham,  74  N.  O.  769.  But  see  Raleigh  and 
Augusta  Air  Line  R,  R.  Co.  e.  Wicker,  74  N.  C.  330.  This  is  clearly  the  law 
hilElinois.  Graham «.  Madison  Co.  R  Co.,  49  Rl.  484;  Gormleyv.  Sandford,  03 
lU.l«0;'IV,ledo,  W.  &W.  RCo.  e.Momson,  71111.416;  St.  L.,  V.  &  T.H.  R. 
Co.  «,  Cappe,  72  Dl.  188 ;  JacksonviUe,  N.  W.  &  8.  E.  R.  R.  Co.  e.  Cox,  91  HI. 
HO,  "  Id  onr  jadgmeot,"Bnid  Lawrence,  J.,  in  the  case  of  Oormley  v.  Sand- 
ford,  supra,  "  the  reasoning  which  leads  to  the  rule  forbidding  the  owner 
ol  afiuld  to  overflowan  adjoining  field  bj  obstructing  a  natural  water-course 
fed  by  remote  springs  applies  with  equM  force  to  the  destruction  of  a  nat- 
ntalehaimel  through  which  the  surface  waters  derived  from  the  rain  or  snow 
tiUlnff  on  such  field  are  wont  to  fiow.  What  difference  does  it  make  in 
Principle  whether  the  water  comes  directly  upon  the  flald  from  the  clouds 
■boTe  or  has  fallen  upon  remote  hills  and  comes  thence  in  a  running  stream 
niMD  the  surface,  or  niea  in  a  spring  in  the  appei  fields  and  flows  upon  the 
lower." 
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(lOa  U.  B.  BeporU,  180.) 

The  second  aeetion  of  the  act  of  the  Oencrsl  Aasembly  of  low&,  entitled 
"  An  Act  in  relation  lo riparian  owners  on  the  Miwissippi  (uid  HiuouriRivers," 
approved  March  18,  1874,  is  not  in  conflict  with  any  statute  of  the  Unilcd 
Statei.  Where,  therefore,  the  owner  of  lands  on  the  Hississippi  had  made 
an  embankment  in  front  of  them,  and  at  its  outer  end  beyond  low-water 
marlc  erected,  without  the  direction  or  consent  of  the  Secretary  of  Wsr,  a 
stone  pier  or  crib,  this  court  affirms  the  judgment  of  the  Bupreme  Court  o( 
that  State,  declaring  that  under  that  section  a  railway  company  cannot  con- 
struct ka  load  over  the  embankment  between  high  and  Ion-water  ^ark, 
nnless  the  damages  to  snch  owner  shall  first  be  ascertained  and  paid. 

Motion  to  diBmisB  a  writ  of  error  to  tlie  Supreme  Court  of  the 
State  ot  Iowa,  coupled  with  a  motion  nuder  Rule  6  to  affirm  the 
ju^ment. 

ThiB  was  aproceediug,  under  the  statute  of  Iowa,  by  the  Davenport 
aud  North-weetem  Rj.  Co.  forthe  afiseesment  of  damages  enetamed 
bj  ite  appropriating  lands  forthe  constmctiou  of  its  road.  Among 
others  is  a  atrip  situate  in  the  city  of  Davenport  between  hign 
and  low-water  mark  on  the  Mississippi  Kiver.  It  fronts  certain 
lots,  on  which  were  erected  a  steam  saw-mill,  a  planing-mill,  and 
other  houses.  Benwick  and  others  were  in  possession  of  the  lots, 
and  they  or  those  under  whom  thej  claimed  had  made  an  embank- 
ment extending  therefrom  into  the  river,  and  erected  at  the  end  of 
it  a  Btone  pier,  without  having  obtained  the  consent  or  direction 
of  the  Secretary  of  War.  A  ooom  was  thus  formed  for  holding 
logs  in  front  oi  and  convenient  to  the  mill.  The  line  of  the  raif 
road  passes  over  this  embankment  between  high  and  low-water 
mark. 

The  railway  company  was  authorized  by  law  to  construct  its 
road,  and  the  city  of  Davenport  gave  its  consent  to  laying  the  tracks 
within  ite  limits. 

A  judgment,  rendered  against  the  oomMny  by  the  Scott  Circuit 
Court  for  the  damages  aforesaid,  was  affirmed  by  the  Supreme 
Court.     This  writ  of  error  was  then  sued  out. 

Sect.  6254  of  the  Bevieed  Statutes  of  the  United  States  pro- 
vides : 

"The  owners  of  saw-mills  on  the  Miseissippi  Biver  are  authorized 
and  empowered,  nnder  the  direction  of  the  Secretary  of  War,  to 
construct  piers  or  eribs  in  front  of  their  mill  property  on  the  banks 
of  the  river  for  the  protection  of  their  mills  and  rafts  ag^st  dam- 
age by  floods  and  ice :  Provided,  however,  that  the  pien  or  crib* 
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BO  ooDstmcted  do  not  interfere  with  or  obBtnict  the  navigation  of 
the  river,  and  in  case  any  pier  or  crib  conBtructed  under  authority 
of  this  section  shall  at  any  time,  and  for  any  cause,  be  found  to 
obetrttct  the  navigation  of  the  river,  the  government  expreasly 
reserves  the  right  to  remove  or  direct  the  removal  of  it,  at  the  cost 
and  expense  of  the  owners  thereof." 

An  act  of  the  General  Assembly  of  Iowa,  approved  March  18, 
1874  (Public  Laws  of  Iowa,  1874,  p.  28),  is  as  follows ; 

"  An  Act  in  lelatioDto  Biparian  Owners  on  the  Miasissippi  and 
Missouri  Rivers. 

"  Sect.  1.  Be  it  enacted  by  the  Creneral  Aaaembly  of  the  State  of 
Iowa,  that  all  owners  and  lessees  of  lands  or  lots  situate  upon  the 
Iowa  banks  of  the  Mississippi  and  Miseonri  Rivers,  upon  which 
property  there  is  now,  or  may  hereafter  be,  carried  on  any  business 
which  is  in  any  way  connected  with  the  navigation  of  said  rivers, 
or  to  which  the  said  navigation  is  a  proper  or  convenient  adjnnct, 
are  hereby  anthorized  to  construct  and  maintain,  in  front  of  their 
said  property,  piers,  cribs,  booms,  and  other  proper  and  convenient 
erections  and  devices  for  the  use  of  their  respective  pnmiitB  and  the 

frotection  and  harbor  of  rafts,  logs,  Boats,  and  other  water-crafts : 
'rovided,  that  the  same  present  no  material  or  unreasonable  ob- 
fitmction  to  the  navigation  of  the  stream,  or  to  a  similar  use  of 
adjoining  property. 

"  Seot.  2.  It  shall  not  be  lawful  for  any  person  or  corporation 
to  construct  or  operate  any  railroad  or  other  obstruction  between 
such  lot  or  lands  and  either  of  said  rivers,  or  upon  the  shore  or 
margin  thereof,  unless  the  injury  and  damage  to  such  owners  occa- 
sioned thereby  shall  be  first  ascertained  and  compensated  in  tlie 
manner  provided  by  chap.  4,  title  10,  of  the  code." 

The  company  claimed  in  the  courts  below  that  the  title  to  the 
soil  between  high  and  low-water  mark  beine  vested  in  the  State, 
a  riparian  owner  is  not  entitled  to  damages  by  reason  of  the  com- 
pany's obstructing  hie  access  to  the  MTssissippi  River  by  their 
railroad  in  front  of  his  premises,  and  that  Congress,  in  the  exercise 
of  its  exclusive  jurisdiction  over  the  navigable  waters  of  the  United 
States,  having  prescribed  certain  conditions  on  which  tlie  owners 
of  saw-mills  on  the  Miasissippi  River  may  erect  piers  or  cribs  in 
front  of  their  property,  the  above  act  of  the  General  Assembly  of 
Iowa  is  void. 

Mr.  James  T.  Lane  and  Mr.  John  N.  Rogers  in  support  of  the 
motions. 

Mr.  James  Grant,  contra. 

Mr.  Chief  Jubticb  Wajte  delivered  the  opinion  of  the  court. 
Although  the  Supreme  Coart  of  Iowa  decided  that  Congress, 
nnder  the  power  to  regulate  commerce,  had  jurisdiction  over  the 
Mississippi  Siver,  and  having  exercised  that  power  in  thewaysiieci- 


DigitizedtvGoOgle 


93  BAILWAT   OOMPAKT  8.   BBNWIOK. 

fied  in  sect.  5254,  Ber.  Stat.,  all  State  legiBlation  in  conflict  there- 
with was  void,  atiU  the  qnestion  remaina,  whether,  if  a  riparian 
proprietor  improves  hia  property  with  a  view  to  its  nse  in  connec- 
tion with  the  river,  withoat  complying  with  this  act  of  Congreea, 
a  railroad  company,  under  the  power  of  eminent  domain  granted 
by  the  State,  can  appropriate  his  improvements  to  its  own  nae 
withoat  his  consent  and  withont  making  hitn  compensation.  This, 
we  thick,  is  a  federal  qneetioD  giving  ns  jnriadiction,  hut  it  is  a 
qnestion  on  which  we  do  not  care  to  hear  argament.  The  contro- 
verey  is  not  between  the  public  and  the  riparian  owner  as  to  his 
right  to  keep  up  his  improvements.  The  pnblic  does  not  complain, 
bnt  the  railroad  company  wants  the  improvements.  In  the  nanda 
of  the  company  they  will  be  jost  as  much  a  nnisance,  so  far  as  the 
public  is  concerned,  as  they  can  be  if  kept  np  by  the  owner.  As 
between  these  two  parties  the  improvements  are  tho  property  of  the 
riparian  proprietor,  and  if  the  company  wants  them  for  its  own  nse 
it  mnst  make  compensation.  So  the  conrt  below  has  decided,  and 
to  oar  minds  its  decision  was  clearly  right.  While  in  Iowa  it  has 
been  held  that  the  State  owns  the  lands  lying  along  the  river  be- 
tween high  and  low-water  mark,  care  was  taken  in  the  act  of  March 
18,  1874,  to  provide  that  it  should  not  be  lawful  for  any  person  or 
corporation  to  construct  or  operate  any  railroad  or  other  orotniction 
between  the  shore  and  the  river  withont  compensation  to  the 
shore  ownero.  The  second  section  of  the  act  is  good,  even  though 
the  first  may  conflict  with  what  Congress  had  before  done. 

The  motion  to  difflnias  is  denied,  bat  that  to  afBrm  granted. 

Judgment  afOrmed. 

For  a  Bomswhat  fuller  report  of  the  above  com  see  Reawick  «.  Roilwaj  Co., 
49  Iowa,  6M,  in  which  the  opinioQ  of  the  BupTeme  Court  of  the  State  of  Iowa 
ia  set  out  at  full  length. 

The  question  rused  in  this  esse  is  not  of  itself  of  snj  ereot  importanoe, 
tuminRas  it  does  wholly  upon  statutorj  proviuons.  A  reference,  nowever, 
to  the  aecisiouB  of  the  various  courts  in  this  country  in  analogous  cues  where 
no  special  statutes  have  been  psssed  may  prove,  it  is  hoped,  of  interest. 

The  general  rule  in  this  country  ia  that  the  owner  of  lands  bordering  upon 
a  navigable  river  has  an  absolute  right  as  far  as  high-water  mark,  and  be- 
tween that  point  and  low-water  mark  hss  a  qualified  right,  by  virtue  of  which 
he  is  entitled  to  build  piers,  wharves,  or  storehouses,  provided  that  he  does 
not  thereby  interfere  with  the  navigability  of  the  stream. 

Bunbridge  e.  Sherlock,  2B  Ind.  304;  Sherlock  e.  Boinbridge,  41  Ind.  8S; 
Stinson  e.  Butler,  4  Blackf.  385;  Diedrich  e.  B.  R.  Co.,  47  Wu.  663;  Flana- 
gan c.  Phila.,4aPa.  St.  229;  HcKeen  n.  Delaware  Div.,4ePa.  St.  440;  Zug 
e.Comms.,  T0Pa.8t.  138;  Sough  e.  Bell,  2  Zab.  281 ;  Clement  e.  Bums,  43  N. 
H.  eOB;  O'Fallon  e.  Daffgett,  4  Ho.  84S;  Bait.  &  Ohio  R.  R.  Co.  e.  Chase,  48 
Md.  38;  lUce  b.  Ruddiman,  10  Micb.  186;  B,  R.  Co.  p.  Schurmier,  7  Wall. 
372;  Qatea  «.  Milwaukee,  10  Wall.  497;  East  Haven  «.  Hemingway,  7  Conn. 
186. 

It  IS,  however,  also  generally  recognized  that  the  State  has  certun  rights  in 
the  soU  lying  between  high  and  low- water  mark.  What  those  rights  are  and 
how  far  uiey  may  be  exercised  to  the  prejudice  of  the  riparian  owner  ia  the 
topic  of  this  note. 
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Aeeording  to  one  line  of  d«(nfltoD>  the  right  of  the  BUta  to  build  npon  or 
occnpj  thii  ainl,  or  to  grknt  that  right  to  another  witbont  lisbili^  to  make 
C0Bp«mtioa  to  tbe  rip»ri«n  owner,  !■  undoubted.  "It  must  now  be  accept- 
ed," nid  tbe  court  in  State  r.  Mayor  of  Jersey  City,  Dutch.  525,  "  as  the  es- 
tablished law  in  New  Jersey  that  the  right  of  tbe  owner  of  lands  bordering 
m  a  naTigable  river  extends  only  to  the  actual  high-water  mark,  and  that  all 
below  Qiat  mark  belongs  to  the  State.  The  inchoate  right,  if  such  it  may  be 
called,  which  the  proprietor  of  the  upland  haa,  either  with  or  without  a 
lioense,  to  acquire  an  excluslTe  right  to  tbe  property,  by  nharfinff  out  or 
otherwise  improTing  the  same,  girea  bim  no  property  in  the  land  while  it  re- 
insins  under  water.  It  may  be  granted  by  the  State  to  a  stranger  at  any  time 
baftHeit  ia  actually  reclaimed  and  annexed  to  the  upland."  Aad  see  Stewart 
•:  Fitch  et  al.,  S  Vroom,  118;  Stevens  e.  Patterson  and  Newark  Ry.  Co.,  84 
H.  J.  L.  68S;  Att'y  Oen'l  d.  Hudson  Tunnel  Co.,  13  C.  E.  Green,  176.  Bo  In 
Vermont  it  was  held  that  it  was  competent  for  the  State  to  grant  to  a  railwav 
coBipanj  the  right  to  fill  in  the  space  between  high  and  low-water  mark  ana 
erect  a  station  and  trKcks  thereon  without  compensating  the  riparian  propri- 
ety in  front  of  whose  lot  tbe  artificial  laud  wm  made.  Austin  v.  Rutland 
R.  R  Co.,  45  yt.  ai5. 

Soch  is  also  tbe  law  in  New  York  and  lowm.  See  also  City  e.  Scott,  81 
Fk.8t.80. 

There  are,  however,  certain  benefits  accruing  to  a  riparian  owner  by  reason 
of  his  proximity  to  the  stream  of  which  he  is  of  course  deprived  by  the  con- 
rtmction  of  a  nilroad  (M'  other  public  improvement  upon  the  soil  lying  be- 
tween high  and  low-water  mark;  and  the  question  has  been  raised  whether 
this  is  not  his  property,  of  which  he  cannot  be  deprived  without  due  compen- 
ation  being  made. 

In  New  Jersey  this  question  is  unsettled  (Keyport  Steamboat  Co.  e.  Trans. 
Co.,  8  C.  £.  Greene,  fill).  But  in  Iowa  it  is  definitely  settled  in  the  negative. 
KcHanus  v.  Carmichael,  8  Iowa,  1 ;  Haight  v.  Eeokuk,  4  Iowa,  198 ;  Tamler 
t.  Dubuque,  Bell,  and  Hiss.  R  R.  Co.,  82  Iowa,  196.  In  the  last  named  case 
tbe  court  said :  "By  tbe  rules  of  the  common  law  the  owner  of  landB«long 
the  dine  of  a  navigable  river  is  entitled  to  no  right  either  in  its  shores  or 
waten  as  an  incident  of  his  owoership  except  the  cootingent  ones  for  alluvion 
and  dereliction.  Hence  he  is  not  entitled  to  damages  for  an  improvement 
made  along  tbe  banks  of  such  river  by  the  authority  of  the  State,  the  effect 
of  which  is  to  deprive  him  of  one  access  to  the  stream." 

And  as  to  land  in  Iowa  this  decision  has  been  followed  by  the  Supreme 
Court  of  the  United  States.  Bamey  e.  Keokuk,  94  U.  S.  824.  The  cases  in 
Hew  York  are  to  the  same  effect.  RadcliSe's  Exr's  v.  Mayor  of  Brooklyn,  4 
Const.  195;  Lansing  «.  Smith,  8  Cow.  143;  S.  C,  4  Wend.  9;  Gould  e,  Hud- 
son River  R.  R.  Co.,  6  N.  Y.  022. 

But  in  other  State*  a  very  different  doctrine  obtains  whereby  the  rights  of 
riparian  proprietors  are  much  more  guarded.  The  following  is  the  language 
of  the  Sapreme  Court  of  the  Unit^  States  on  this  point  with  relation  to 
lands  in  Wisconsin. 

Whether  the  title  of  the  owner  of  such  a  lot  extends  beyond  the  dry  land 
or  not,  he  is  certainly  entitled  to  the  rights  of  a  riparian  proprietor  whose 
hud  is  bounded  by  a  navigable  stream,  and  among  these  rignts  are  access  to 
the  navigable  part  of  the  river  from  the  front  of  his  lot,  the  right  to  make  a 

Itnding.  wharf  or  pier  for  his  own  use  or  for  the  use  of  the  public 

This  riparian  right  la  property  and  is  valuable,  and  though  it  must  be  engaged 
in  dae  lubjectioa  to  the  rights  of  the  public  it  cannot  be  arbitrarily  or  capri- 
cioQsly  destroyed  or  impaired.  It  is  a  right  of  which,  when  once  vested,  tbe 
owner  can  only  be  deprived  in  accordance  with  established  law,  and,  if 
Beceisary,  that  it  be  t^en  for  tbe  public  good  upon  due  compensation." 
Yates  V.  Milwaukee,  10  Wall.  4B7.  This  is  the  well  oettled  law  of  Wisconsin. , 
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Cbftpm&n  e.  Oahkoih  uid  U.  R.  Co.,  88  Wia.  <t2S;  DeUpbune  e.  Chicago  and 
N.  R.  Co.,  *a  Wia.  214;  Diedrich  e.  N.  W.  Union  R.  R.  Co.,  ift  Wis.  848;  B. 
C. ,  47  Wis.  06S.  Also  the  Uw  of  HinasBota.  Btubine  «.  Bt  Paul  and  Sionx 
Cilj  Ry.  Co^  98  Hinn.  114.  Harrland.  Bait,  and  Ohio  R  R.  Co.  «.  ChaM, 
48  Hd.  38.  And  Virginia.  Railwaj  Co.  v.  Faimce,  31  Gratt.  761.  Bee  also 
Dutton  e.  Btrong,  1  Block,  3S;  R.  R  Co.  v.  Schurmier,  7  Wall.  279;  Boor- 
man's  Deviaees  e.  WatheD,  2  Hcl..  876 ;  Aver;  «.  Fox,  1  Abb.  U.  B.  246. 

In  FennBjIvania  the  law  seems  to  be  to  the  same  effect. 

In  Lehigh  Valley  R  R.  Co.  i.  Trone,  28  Pa.  8t.  308,  where  a  spring  of  wotor 
on  thfi  land  of  a  riparian  owner,  situate  below  high-water  mark,  was  cnt  off 
or  injured  b;  the  construction  of  a  railroad  over  his  land,  it  was  held  that 
he  was  entitled  to  compensation  in  damagM  for  the  injur;  thereb;  ■ostained. 
See,  however,  Oit;  v.  Scott,  81  Fa.  Bt.  SO. 

The  law  in  England  seems  also  to  be  that  the  riparian  owner  is  entitled  to 
compensation.  See  Duke  of  Bucclengh  «.  Met.  B'd,  L.  R.,  0  H.  L.  418;  L;oii 
e.  Fuhmonger'a  Co.,  L.  R.,  1  App.  Caa.  662;  Bell  f.  Quebec,  L.  B.,  S  App. 
Caa.  84;  R(«ina  •.  R;nd,  16  Ir.  C.  U  29. 
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The  Pbotl^  ex  rel.  Joseph  Dennieon,  Collector,  etc, 
(98  JUmMt  Apart*,  861.    JTanjA  21,  1881.) 

Under  section  1,  vt  9,  of  the  Constitution,  an  asBesementfor  tazatioa  most 
be  made  br  the  person  or  persons  to  be  elected  or  appointed  in  the  manner 
the  General  Aasembl;  ahall  direct,  and  not  otherwise.  Therefore,  an  aaaei 
ment  made  by  a  person  or  persons  not  authorized  b;  law  is  Told,  and  no  judg- 
ment can  be  rendered  for  the  taies  levied  on  such  asaeMment. 

Under  the  Revenue  law,  the  exclusive  power  to  assess  railroad  track  and 
rolling  stock  of  railwa;  companies  is  conferred  upon  the  State  Board  of 
Equalization,  and  therefore  an  asseaanient  of  propert;  used  as  railroad  track, 
b;  the  local  township  assessor,  is  void. 

Land  held  and  in  actual  use  b;  a  railroad  comfNUi;  for  side-tracks,  switchei 
and  turnouts  must  be  regarded,  within  the  meaning  of  the  Revenue  law,  as  t 
pert  of  the  right  of  way  of  the  company  nDtwithstaQdiDg  it  may  have  machine- 
shops,  depots,  round-houses,  and  other  superstructures  thereon,  necessary  for 
the  Bucceaaful  use  of  the  road. 

In  this  case  two  lots  of  a  rulwa;  company  contuned  about  82  acres  after 
deducting  a  strip  100  feet  wide  running  through  them  occupied  as  the  main 
track.  The  32  acres  were  covered  by  tracks  used  all  the  time  for  the  purpoae 
of  running  cars  and  engines  over  them,  and  for  switching  cars,  making  up 
trains,  loading  and  unloading  cars,  and  for  various  other  purposes  in  the 
transaction  of  the  compan;'s  businesB.  It  was  also  used  for  car-shops,  ma- 
chine-sbopa,  blacksmith -shopa,  foundr;,  round-houses,  freight- depot,  stock- 
yards, pamt^hops,  etc. :  add,  that  the  whole  of  the  lots  constituted  a  part 
of  the  company's  right  of  way,  and  its  railroad  track,  and  as  such  could 
not  legally  be  assessed  b;  the  local  township  assesaorB.  But  land  cannot  be 
regarded  aa  right  of  way  merely  because  one  or  even  two  side-tracks  ma;  be 
constructed  upon  it.  The  land  must  be,  in  fact,  appropriated  for  the  purpoae 
of  the  right  of  way. 
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Wbtt  of  error  to  the  County  Coart  of  McLean  connty;  the  Hon. 
Seubeh  M.  Benjahiii,  Judge,  presiding. 

Messrs.  Williama,  Burr  and  Capen,  for  the  plaintiff  in  error : 

1.  Property  can  only  be  asseaBed  by  some  competent  person  or 
nninber  of  perBona  deeiffnated  by  law  to  perform  that  duty,  and  any 
attempted  aseeeament  by  any  one  else  is  null  and  void.  Const. 
1870,  art  4,  sec  1 ;  Bureau  Co.  v.  C,  B.  &  Q.  E.  R.  Co.,  U  111. 
2-29;  Cooley  on  Tax.  184. 

2.  A  double  aseesement  of  the  same  property  is  void.  Const. 
1870,  art.  9,  sec.  1 ;  People  v.  Bradley,  39  HI.  180;  C.  &  N.  "W. 
R.  R  Co.  1).  Miller,  72  id.  144. 

3.  All  the  property  in  controversy  is  denominated  in  the  statute 
*'  tsilroad  track.  Sees.  41, 42  and  43,  Revenue  act j  C,  B.  &  Q. 
R  R.  Co.  V.  Wilfioa,  17  HI.  123 ;  Low  v.  Q.  &  C.  U.  R.  R.  Co., 
18  id.  324;  C.  &  N.  "W.  R.  E.  Co.  v.  Miller,  72  id.  144;  C,  K  L 
A  P.  R.  R.  Co.  V.  People,  4  Bradw.  468. 

4.  The  property  denominated  "railroad  track"  by  the  statute  is 
only  asBeseable  by  the  State  Board  of  Equalization.  Bees.  48,  60, 
109,  Revenue  act.  Rev.  Stat.  1874. 

5.  The  State  Board  of  Equalization  did,  in  fact,  aesese  said  lots 
1  and  3  as  railroad  track,  ana  such  aeseeements  have  been  paid,  as 
shown  by  the  evidence. 

6.  The  aasessment  of  the  property  ie  void  for  uncertainty,  as  it 
cannot  be  located.  Shackleford  v.  "Bailey,  35  111.  387  ;  Laflin  v. 
Herrington,  16  id.  301 ;  Hughes  v.  Streeter,  24  id.  647. 

7.  ^o  indgnientcan  be  rendered  against  property  for  taxes  unless 
the  deecnptioD  is  such  that  it  can  belocated.  Cooley  on  Tax.  282, 
and  cases  cited  ;  Blackwell  on  Tax.  Titles,  124 ;  Fit^  v.  Finckard, 
4  Scam.  69  ;  Fowler  v.  People,  93  lU.  116. 

8.  If  land  is  listed  in  one  class  and  aBsessed  in  another,  the  as- 
seeament  is  void.  Tibbetts  v.  Job,  11  HI.  4S3;  Glraves  v.  Bmen, 
id.  431. 

9.  A  decree  of  court  of  competent  jurisdiction  is  binding  on  the 
parties  till  reversed. 

Mr.  C.  Beckwith,  also  for  the  plaintiff  in  error: 

1.  The  property  assessed  by  the  local  assessors  was  held  by  the 
railroad  company  for  its  right  of  wav,  and  was  therefore  embraced 
in  the  cliiss  of  property  denomiiiatea  by  the  Revenue  law  as  "  rail- 
road track,"  and  not  assessable  by  town  assessors.  Rev.  law  of 
1872,  sees.  40-60. 

2.  As  to  the  right  of  the  company  to  acquire  lands  for  right 
of  way,  and  hold  the  same,  except  on  a  direct  proceeding  on  the 
part  of  the  State  for  an  abuse  of  its  powers,  see  Sheewalter  v.  Pir- 
uier,  55  Mo.  25S;  Natonia  Water  and  Mining  Co.  v.  Clarkin,  14 
Cal.  544  :  CeCainp  v.  Dobbins,  29  N.  J.  Eq.  36 ;  Speare  v.  Craw- 
ioTd,  14  Wend.  20 ;  C,  M.  &  S.  Co.  v.  V.,  IT.  &  W.  Co.,  1  Sawyer, 
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470 ;   Olaremont  Bridge  Co.  v.  Bojoe,  43  Vt  780 ;    Cowell  v. 
Springs  Co.,  11  Otto  (101  U.  S.),  55. 

Mr.  Bobert  B.  Porter  and  Mr.  J.  W.  Fif er  for  the  defesdantg 
in  error: 

1.  The  deecrnitioD  is  sufficient  It  excepts  t^ie  strip  need  ae 
**  railroad  track.  The  exception  in  a  deed  need  not  be  as  exactly 
described  as  the  land  convejed.  Lake  Shore  and  Mich.  Soath.  K. 
R  Co.  V.  P.,  Ft  W.  &  C.  K.  E.  Co.,  71  DL  88 ;  Williamfl  ©.  War- 
ren, 21  id.  541)  Bowman  v.  Wettig,  89  id.  416. 

2.  The  land  m  controvetsj  is  "  real  estate  other  than  *  railroad 
track,'"  and  only  assessable  by  the  local  assesBSors.  Key.  law, 
sees.  46,  47,  49, 109 ;  C,  B.  &  Q.  K.  R.  Co.  v.  Paddock,  75  111.  616. 

3.  The  court  below  fonnd  this  to  be  "  real  estate  other  than 
'  railroad  track ;' "  and,  that  being  a  finding  of  fact,  this  court  wiQ 
not  distnrb  it  unless  it  is  manifestly  agaiust  the  ereat  weight  of 
eyidence.  This  proposition  we  regard  so  well  sett!^  by  the  deci- 
uons  of  this  conrt  as  to  need  no  citation  of  authorities. 

4.  The  real  qaestion  at  isane,  the  question  that  isof  yital  interest, 
both  to  the  public  and  the  plaintiH  in  error,  is,  what  is  the  prop- 
erty in  controyersy  1  "  Railroad  track,"  or  "  real  estate  other  than 
'  railroad  tracks  "  If  the  first,  then  manifestly  the  State  Board  is 
the  only  proper  asseesor.  If  the  second,  then  the  local  assessors 
are  the  only  proper  l^g&l  authorities  to  make  the  assesament  Bee 
sees.  46-48,  50,  109,  Eeyenue  law ;  Porter  v.  Railroad  Co.,  76  HI. 
661 ;  Life  Ins.  Co.  v.  Pollock,  75  id.  292;  C,  B.  &  Q.  R.  R.  Co. 
V.  Cole,  id.  591 ;  Pacific  Hotel  v.  Lieb,  83  id.  602 ;  State  Railroad 
Tax  Cases,  92  U.  8.  (2  Ott»)  575. 

5.  These  thirty-two  acres  have  been  found  by  the  conrt  below 
to  be  *'  real  estate  other  than '  railroad  track. '  "  The  opportunities 
of  that  coort  for  determining  were  good ;  and  an  inspection  of  the 
map  of  the  plaintiff  in  error  will  demonBtrate  to  this  court  that 
there  is  no  reason  for  diatnrbing  that  finding.  Tomouts  are  only 
means  of  access  to  the  bniidingB,  and  wonld  not  be  used  if  it  were 
more  economical  to  transport  material  by  other  means.  The 
value  of  the  side-tracks  and  turnouts  was  not  included  in  these 


That  the  finding  should  not  be  disturbed  unless  manifestly  against 
the  weight  of  evidence  needs  only  to  be  suggested  to  the  court; 
but  we  risk  citing  a  few  of  the  many  cases  in  support  of  the  prop- 
osition. Chicago  City  Railway  Co.  v.  Young,  62111.  238 ;  Bourne 
V.  Stout,  id.  261 ;  American  Express  Co.  v.  Bruce,  60  id.  201 ;  Mal- 
bum  V.  Schreiner,  49  id.  69 ;  Powell  v.  Feeley,  id.  143 ;  Lalor  v. 
Scanlan,  id.  152;  Baker  ti.  Robinson,  id.  299. 

Cbuo,  J. — This  was  an  application  by  the  collector  of  McLean 
connty  for  judgment  afainst  certain  lands,  for  taxes,  described  as 
blocks  one  ana  two  oi  the  Chicago  and  Alton  R.  R.  Co's.  survey 
of  its  grounds  in  the  city  of  Bloomington,  except  a  strip  of  land. 
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one  hundred  feet  in  width  extending  tfaroaeh  blocks  one  and  two, 
on  which  strip  the  compan/B  main  line  is  located.  The  taxes  are 
claimed  to  be  due  for  the  years  1873  to  1879  ioclnsive.  Lot  one 
liee  in  Bloomington  townsoip  and  lot  two  in  Normal  Township. 
Both  tracts,  however,  are  within  the  city  of  Bloomington.  The 
taiea  for  which  application  for  jndgment  was  made  were  aseeeeed 
by  the  townehip  assessors  of  the  respective  townshipe. 

The  principal  objection  ui^ed  by  the  Chicago  and  Alton  B.  K. 
Co.  to  the  application  for  jodgment  in  the  coonty  court,  and  the 
only  one  which  we  shall  consider,  Is,  that  the  property  was  land 
held  by  the  railroad  company  for  its  right  of  way,  and  embraced 
in  Ae  class  of  property  denominated  by  the  Eevenne  law  as  "rail- 
road track,"  and,  tnerefore,  not  assessable  by  local  assesBois.    If  the 
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>perty  in  qnestion  belongs  to  that  class  known  in  the  Revenue 

■  as  "railroad  track,"  then  it  was  assessable  by  the  State  Board 
of  Equalization,  and  the  township  assessors  had  no  power  to  make 
the  agseeement,  and  the  jndgment  based  on  such  assessment  is  erro- 
neous. If,  on  the  other  hand,  the  property  is  real  estate  belonging 
to  the  railroad  company,  other  than  railroad  track,  then  the  aseees- 
ment  by  the  town^p  assessors  was  valid  and  the  judgment  ren- 
dered regular. 

Under  sec  1,  art.  9,  of  the  constitntion,  an  assessment  must  be 
made  by  the  person  or  persons  to  be  elected  or  appointed  in  such 
manner  as  the  General  Assembly  shall  direct,  ana  not  otherwise. 
It  is  therefore  apparent  that  unless  the  assessment  here  involved 
was  made  by  the  person  or  persons  authorized  by  law,  it  is  void. 

Section  41  of  the  Kevenne  law,  Rev.  Stat.  1874,  p.  865,  requires 
Uiat  all  railroad  corporations  owning,  operating  or  constmetmg  a 
nubaad  in  this  Stat^  "  shall,  in  the  month  of  ifiy  of  the  year  1873, 
and  at  the  same  time  in  each  year  thereafter,  when  required,  make 
out  and  file  with  the  county  clerks  of  the  respective  counties  in 
which  the  railroad  may  be  located,  a  statement  or  schedule  showing 
the  property  held  for  right  of  way,  and  ihe  length  of  the  main  and 
all  ude  and  second  tracks  and  tumonts  in  snch  county,  and  in  each 
city,  town  and  village  in  the  county,  through  or  into  which  the  road 
may  run,  and  describing  each  tract  of  land,  other  than  a  city,  town 
or  village  lot,  through  which  the  road  may  run,  in  accordance  witli 
tbe  United  States  surveys,  giving  the  width  and  length  of  the  strip 
of  land  held  in  each  tract,  and  the  number  of  acres  thereof.  They 
stiall  also  state  the  value  of  improvements  and  stations  located  on 
the  right  of  way." 

SectioD  48  of  the  same  statute  |requiree  the  railroad  company  at 
the  same  time  t«  return  a  schedule  to  the  Auditor  of  Public  Ao- 
connts,  of  the  property  denominated  "  railroad  track,"  giving  the 
length  of  tie  mam  and  side  or  second  tracks  and  tnrnoats,  etc 
Also  showing  the  rolling  stock,  etc. 

Section  50  requires  the  Auditor  annually,  on  the  meeting  of  the 
OA.ft£.R.Cu.— 7 
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State  Board  of  Eqtialization,  to  lay  before  the  board  the  statements 
and  sohednle  required  to  be  returned  to  Mm,  and  makes  it  the  duty 
of  the  board  to  aesees  the  property  named  in  the  schedule. 

It  will  be  observed,  that  by  the  terms  of  section  41  tJie  railroad 
company  is  required  to  return  to  the  county  clerk  and  Auditor  a 
statement  or  scJiedule  showing  the  nroperty  held  for  right  of  way. 
This  is  followed  by  section  43,  wnich  undertakes  to  determine 
what  property  is  known  by  the  term  railroad  track,  as  follows : 

"  §  42.  Such  right  of  way,  including  the  aiiperstructuree  of  main, 
side  or  second  track  and  turnouts,  and  the  station  and  improve- 
ments of  the  raihoad  company  on  such  right  of  way,  shall  be  held 
to  be  real  estate  for  the  purposes  of  taxation,  and  denominated 
'  railroad  track,'  and  shall  be  so  listed  and  valued ;  and  shall  be 
described  in  the  assessment  thereof  as  a  strip  of  land  extending  on 
each  side  of  such  railroad  track,  and  embracing  the  same,  together 
with  all  the  stations  aud  improvements  thereon,  commencing  at  a 
point  where  such  railroad  ti-ack  crosses  the  boundary  line  in  enter- 
ing the  county,  city,  town  or  village,  and  extending  to  the  point 
where  such  track  crosses  the  boundary^  line  leaving  such  connty, 
city,  town  or  village." 

what  was  intenaed  by  the  enactment  of  this  section  of  the  statnte 
by  theuseof  the  words  here  employed,  "such  right  of  way"?  Were 
tbeee  words  intended  to  mean  merdy  the  atrip  ofland  a  certain  num- 
ber of  feet  wide,  upon  which  the  railroad  company  had  constructed 
its  main  track,  or  did  the  framersof  the  section  intend  to  embrace 
not  only  the  main  line  of  the  road  but  all  side-tracks,  turnouts  and 
switclieB  which  are  connected  with  the  main  track  and  which  are 
in  actual  use  by  the  railroad  company  as  a  common  carrier^ 

We  can  see  no  reason  why  the  term  "  right  of  way"  should 
be  confined  to  the  land  over  which  the  main  track  of  a  railroad 
should  be  constructed.  The  land  upon  which  a  side-track,  a 
switch,  or  a  turnout  is  built  and  in  actual  use  by  the  company  in 
the  business  for  which  it  was  organized,  for  all  practical  pnrposes 
is  as  much  held  for  ri^t  of  way  as  is  the  land  upon  which  the  main 
track  is  constmcted.  In  the  operation  of  a  railroad  it  is  necessary 
that  trains  should  pass  each  other,  and  hence  the  necessity  of  turn- 
outs, switches  and  side-tracks.  In  the  loading  of  cars,  transfer  of 
cars,  the  making  up  of  trains,  and  in  innumerable  other  instances 
that  might  be  named,  in  the  prosecution  of  its  business  as  a  common 
carrier,  side-tracks,  switches  and  turnouts  are  as  indispensable  to  a 
proper  transaction  of  its  business  as  the  main  track  itself.  We 
are,  therefore,  of  the  opinion  that  the  land  held  and  in  actual  use 
by  a  railroad  company  for  side-tracks,  switches  and  turnouts,  must 
be  regarded,  within  tne  meaning  of  the  Revenue  law,  as  a  part  of 
the  right  of  way  of  the  company.  It  is  used  in  the  transportation 
of  freight,  and  also  for  the  purpose  of  carrying  passengers,  alike 
with  the  land  upon  which  the  main  track  is  constructed ;  and  upon 


by 
the 


Dij.iMt,  Google 


OHIOAGO  AND  ALTON  B.  E.  CO.  V.  DENNISON.  99 

what  principle  the  land  npon  which  the  main  tmck  is  laid  can  be 
held  to  be  right  of  way,  and  the  land  over  which  a  side-track, 
Bwitch,  or  a  tumont  pasaes  can  be  termed  something  else,  we  are 
at  a  loee  to  nnderBtand. 

Again,  if  the  conBtmction  contended  for  by  defendants  in  error 
be  the  correct  one,  the  land  apon  which  the  sid^-tracks  and  tornoats 
are  constmcted  will  have  to  be  aseeased  by  one  set  of  aseessora  and 
the  BnperetrDctnreB  thereon  by  another  Ix^rd  of  aesessors.  Section 
42,  Id  express  terms,  requires  the  enp^retmcttires  of  the  second 
track  and  tamoBts,  and  uie  station  and  improvements  on  right  of 
way,  shall  be  denominated  railroad  track,  and  railroad  trat^  can 
only  be  assessed  by  tlie  State  Board  of  Equalization.  Itisnnreason- 
able  to  believe  that  the  legislature  ever  contemplated  that  land  upon 
which  aide-tracks,  turnouts  and  switches  are  constructed  should  be 
assessed  by  township  assessors,  and  the  improvements  thereon  by 
another  and  distinct  board  of  assessors.  Such  a  practice  would 
create  confusion,  and  a  just  and  proper  aeeessment  conld  rarely,  if 
ever,  be  made. 

Section  43  seems  to  have  an  important  bearing  on  the  question 
under  consideration.     It  provides : 

"  The  value  of  the  '  railroad  track '  shall  be  listed  and  taxed  in 
Uie  several  counties,  towns,  villages,  districts  and  cities,  in  the  pro- 
portion that  the  length  of  the  main  track  in  such  county,  town, 
village,  district  or  city  bears  to  the  whole  length  of  the  road  in  this 
State,  except  the  value  of  the  side  or  second  track,  and  all  turn- 
outs, and  ail  statiou-houses,  depots,  machine  shops,  or  other  build- 
ings belonging  to  the  road,  which  shall  be  taxed  in  the  connty, 
town,  village,  district  or  city  in  which  the  same  are  located." 

If  railroad  track,  which,  under  the  Kevenae  law,  is  the  right  of 
way,  did  not  embrace  land  occupied  by  side  or  second  track  and 
turnouts,  why  provide  for  the  exception  contained  in  this  section  t 
The  very  fact  that  the  exception  was  inserted  would  seem  to  indicate 
that  side  or  second  tracks  and  turnouts  were  a  part  and  parcel  of 
what  is  denominated  in  the  Kevenue  law  as  railroad  track. 

It  will  now  be  necessary  to  examine  the  evidence  and  ascertain 
whether  lots  one  and  two  are  a  part  of  the  right  of  way  in  use  by 
the  railroad  company.  These  two  lota,  as  appears  from  the  evi- 
dence introduced  on  the  application  for  judgment,  contain  about 
thirty-two  acres  after  deducting  a  strip  of  land  one  hundred  feet 
vide  mnning  through  the  two  lots,  occupied  by  the  main  track. 
The  thirlj-two  acres  are  covered  by  tracks  used  all  the  time  for  the 
jnupose  of  mnning  care  and  engines  over  them,  and  for  switching 
cars,  making  up  trains,  loading  and  unloading  cars,  and  for  various 
other  purposes  in  the  transaction  of  the  company's  business.  The 
ground  is  also  used  for  car-shops,  machine-shops,  blacksmith-shops, 
foundry,  round-house,  freightAjepot,  stock-yans,  punt-ehops,  etc, 
Tnuus  run  over  the  whole  <S  it,  from  one  lei^g;th  to  the  other,  every 
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day,  except  Snndaj,  and  some  on  that  day.  These  tracks  were 
constracted  for  the  purpose  of  operating  the  company'B  road  ander 
its  charter  as  a  common  carrier  of  persons  and  property.  The 
company's  principal  shops  are  here  for  bnllding  and  repairing  cars, 
machinery  and  engines.  They  nse  the  tracks  also  for  switching  in, 
making  up  trains,  pntting  in  ears  for  temporary  use,  and  for  the 
gener^  basiness  of  the  road.  One  witness,  on  his  cross-examina- 
tion, said :  "  We  need  all  the  ground  and  nave  needed  it  dnring 
the  past  seven  years,  for  the  purposes  of  transportation,  movement 
of  trains,  proper  facilities  of  mannf actnring  and  repairing  its  rolling 
stock,  afiordine  shelter  for  ite  engines  and  tenders,"  etc. 

From  the  evidence,  it  is  manifest  that  the  railroad  company  has 
constracted  tracks  aronnd  the  entire  thirty-two  acres  of  land :  that 
it  is  covered  with  eide-tracks,  switches  and  tnmonts  connected  with 
its  main  track,  and  in  constant  ose  by  the  railroad  company  in  the 
prosecntion  of  its  legitimate  bnsiness  as  a  common  carrier,  for  which 
it  was  organized  an^er  a  charter  granted  by  the  State.  Buildings 
have'  been  erected  on  this  land  by  the  company,  termed  machine- 
diope,  car-ehops,  roond-honses,  etc.,  where  repairs  are  made  for  the 
company's  rolling  stoc^ ;  bat  this  ase  does  not  change  the  character 
of  the  manner  in  which  the  land  was  held.  It  is  still  held  as  right 
of  way,  notwithstanding  snch  bnildings. 

These  shops  are,  donotlees,  necessary  to  insure  a  saccessfnl  oper- 
ation of  the  railroad  ;  bnt  whether  thev  are  or  not  is  not  important 
as  the  Bevenne  law  anticipated  that  saca  stmctnres  would  be  erected 
on  the  company's  right  of  way,  and  made  express  provision, 
when  that  was  done,  mat  ther  uionld  form  a  part  of  the  right  of 
way  and  be  taxed  as  such,  "niis  is  apparent  from  section  42,  which 
declares  that  the  ri^t  of  way,  inclnt^og  snperstmctnres  of  main, 
side  or  second  track,  and  tnmonts,  and  the  station  and  improve- 
ments of  the  railroad  company  on  snch  right  of  way,  shall  be  real 
estate  for  the  purpose  of  taxation,  and  denominated  "  railroad  track." 
The  fact,  then,  that  the  company  has  erected  and  is  asing  shops  on 
tiiis  land  for  me  purpose  of  right  of  wav,  does  not,  in  the  least, 
militate  against  the  view  that  the  land  is  neld  for  right  of  way. 

Inasmuch  as  the  exclumve  power  to  aasees  railroad  track  and 
rolling  stock  has  been  conferred  on  the  State  Board  of  Equalization, 
there  seems  to  be  no  reason  whateverwhy  the  power  of  assessment 
of  proprai^  situated  as  is  the  property  in  controversy  should  be 
conferred  on  the  township  assessors.  The  State  Board  has  many 
facilities  for  making  a  correct  and  just  assessment  which  the  town- 
ship assessor  cannot  have.  Under  section  109  it  has  the  power  to 
examine  persona  and  papers  where  it  may  be  necessary  to  reach  a 
correct  reeolt  The  locality  where  the  property  is  situated  gains 
nothing  by  an  assessment  ^nade  by  the  local  assessor.  Whether 
the  acsessment  is  made  by  the  township  asssessor,  or  by  the  State 
Board  under  section  43  oi  the  Bevenne  act,  the  value  of  side-tnck 
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and  tnmontB,  BtatJoB-KooBee,  depots,  mactime-ehops,  or  other  bnild- 
ings  belonging  to  the  road,  shall  be  taxed  in  the  conntj,  town, 
viSage,  district  or  city  in  which  the  same  are  located,  thus  giving 
the  locality  where  the  property  is  situated  the  benefit  of  the  taxes 
to  be  collected  from  anch  property,  whether  it  is  assessed  by  the 
local  aasesBors  or  by  the  State  Board  of  Equalization. 

It  is  iirged,  however,  that  if  the  construction  claimed  by  plaintifi 
in  error  is  placed  on  the  statute,  then  in  every  case  where  a  railroad 
company  owns  a  coal-mine,  or  stock-yards,  and  conetmcts  a  side- 
track  to  either,  snch  tract  of  land,  altnongh  it  may  contain  many 
acres,  cannot  be  aseeesed  by  the  township  aseeesors,  bnt  must  be 
regarded  as  right  of  way.  We  do  not  nnderstand  that  snch  a  resnlt 
will  follow.  A  tract  of  land  cannot  be  regarded  right  of  way 
merely  becaose  one  or  even  two  or  more  side-tracks  may  be  con- 
stracted  upon  or  over  it,  bnt  the  land  must  be  appropriat«d,  as  ie 
the  land  in  qneetion,  to  that  porpoee.  The  land  nere  ie  covered 
with  nnmeroiiB  tracks,  and  ie  all  sabstantially  appropriated  for  the 
purpose  of  right  of  way,  and  when  ench  is  Uie  case  it  forma  a  part 
of  and  becomes  right  of  way.  If  we  are  correct  in  this  view  it 
follows  that  the  assessment  by  the  local  aeseeeore  was  void,  the  judg- 
ment of  the  county  court  was  erroneous,  and  it  will  be  reversed. 

Judgment  revereed. 

Walkeb  and  SoHouiEi.n,  JJ. :  We  concur  in  reversing  the 
judgment,  but  not  in  all  that  is  said  m  defining  what  is  here  ligbt 
of  way. 


Ths  Ohio  add  Mibsibbifpi  B.  IL  Ox 

V. 
SSRHAN    G.   WXBBB. 

(M  IJUneii  SiperU,  448,  Jfoy  14— JbAMrmp  dmita  if^.,  1880.) 

When  a  corporatioii  U  formed  under  oar  lawi  bj  the  conaolidatioii  of  other 
corpontiona,  one  of  which  wu  incorporated  under  the  lam  of  this  Btate,  and 
the  othen  in  other  BtMes,  the  new,  or  conaolidated  company,  ii  to  be  con- 
eideredsa  "incorporated  under  the  laws  of  this  State,"  within  the  meaning 
of  the  last  claoM  of  the  flrat  Motion  of  the  ReveDue  act  of  March  30,  1872, 
and  the  capital  stock  of  nich  corporation  In  this  State  is  subject  to  taxation 

The  State  Board  of  Eqnalization  found  the  value  of  the  capital  stock  and 
railing  stock  of  a  railroad  corporation,  operating  its  road  and  franchise  in 
this  and  other  States  by  a  continuous  line,  bv  taking  the  value  of  the  entire 
capital  stock,  and  all  the  rolling  stock  of  the  corporation  everjwfaere,  and 
set  apart  so  much  of  the  entire  value  of  each,  for  taxation  in  this  State,  aa 
the  proportion  of  the  length  of  iu  main  line,  in  this  State,  bore  to  the  length 
of  the  entire  line  of  the  road  owned  and  operated  bj  it.  It  did  not  appear 
whether  this  was  done  from  their  own  knowledge,  or  from  informatioa  m>m 
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Other  BOOTCes,  and  there  ■wta  nothing  to  show  fnud  or  illemlit;  in  their  ac- 
tion :  Biild,  in  the  absence  of  proof  to  the  contrary,  that  the  mode  adopted 
bj  them,  and  the  conclusion  they  reached,  was  fair  and  reasonable,  and  that 
H  not  an  aaseaament  of  any  part  of  iti  property  in  the  other  Statee. 


Under  the  statute,  the  property  of  railroad  companies  is  thus  clasaified  and 
leflned  for  the  purposes  of  taxation ;  Tbe  "  cspital  stock"  means  all  theprop- 
erty  and  rights  of  the  corporation,  of  every  kind  and  nature,  wherever  locat- 


ed.   The  ' '  railroad  track"  embraces  property  held  for  right  of  way,  includ- 
ing miperetmctures  thereon,  and  this  is  declued  to  be  reed  estate.    "Rollinc 


■took' 


i"eabnof  tte  movable  property  of  the  corporation,  which  is  declar^ 
jnal  property,  and  this  is  such  property  as,  in  its  ordinary  use,  u  taken 
mm  one  part  of  the  line  to  another,  sa  cara,  locomotivee  and  their  attach- 
ments, and  um&l  accompaniments.  "Personal  property,  other  than  rolling 
stock,"  embraces  tools,  materials  for  repairs,  and  all  other  property  which. 
In  ita  ordinary  use,  is  not  taken,  from  one  part  of  the  line  to  another,  and 
the  local  property,  the  ntilroad  track,  and  roUins  stock,  constitute  the  tangi- 
ble propOTty  of  the  corpcmtUon,  and  all  other  kmda  of  property,  embracing 
the  iranchise  and  such  other  valuee  as  are  inaccessible  to  the  local  asseesors, 
the  intan^le  property,  and  all  those  combined  constitute  the  capital  stock. 

The  object  of  the  l^^atnie,  in  regard  to  tbe  Msessment  of  ntilroad  cor- 
porations, waa  and  is  to  subject  each  railroad  company  in  the  6t«te  to  taxa- 
tion, in  jnoportion  to  the  value  of  all  its  propeitr  liable  to  be  taxed,  whether 
tangible  or  intangible,  real,  personal  or  mixed,  embracing,  among  other 
kinds  of  property,  the  franchises  granted  or  exercised  within  this  State, 

A  rule  adopted  by  tbe  State  Board  of  Equalization,  for  the  assessment  of 
tbe  capital  stock  of  corporationB,  that  the  value  of  all  shares  of  the  stock, 
and  the  value  of  all  the  de'bts,  excluding  those  for  current  expenses,  should 
be  added  together  to  ascertun  the  fair  cash  value  of  tbe  capital  stock,  or  en- 
tile property,  including  the  franchises,  and  that  from  this  sum  shoula  be  de- 
ducted the  amount  of  the  value  of  all  tangible  property,  and  that  the  remain- 
der should  be  token  as  the  fair  cosh  value,  to  be  assessed  for  taxation,  waa 
sust^ed  on  an  application  to  enjoin  the  collection  of  a  tax  levied  upon  such 
■ntn,  when  equalized,  by  the  bo^,  with  other  property. 

While  it  is  true  that  the  statute  must  be  understood  as  applying  only  to 
such  property  of  railroad,  corporation  a,  operating  in  this  and  Other  BtateB,  on 
the  same  line  of  road,  as  is  subject  to  taxation  in  this  State,  the  Atct  that  the 
value  of  the  whole  property,  both  in  and  without  tbe  State,  is  nsed  in  the 
computation  by  which  to  arrive  at  the  value  of  that  part  thereof  to  be  assessed 
here  for  taxation,  will  not  render  the  assesment  or  the  taxes  levied  thereon 
Invalid. 

Apfbai.  from  the  Circnit  Conrt  of  Clay  county ;  the  Hoti.  Jaubs 
0.  Alucs,  Judge,  preeidiog. 

This  waa  a  suit  inetitiited  by  the  Ohio  and  MiBsiwippi  By.  Co., 
to  reetrain  the  collection  of  the  taxes  extended  on  the  capital  stock 
of  eaid  company,  in  1875.  This  company  vas  organized  under  the 
laws  of  Illinoie,  and  was  coneolidated  with  two  other  corporationB 
of  the  Bame  name,  organized,  reapectively,  nnder  the  lawB  of  In- 
diana and  Ohio,  to  operate  a  line  of  railroad  from  East  St.  Louis, 
in  IIlinoiB,  to  Cincinnati,  Ohio,  with  a  branch  road  from  North 
Yemon,  Indiana,  to  Louisville,  Kentucky.  In  January,  1875,  the 
company  also  became  the  owner  of  the  Springfield  and  Illinois 
Sontheaetem  K.  B.,  eztendiug  from  Beardstown  to  Bhawneetown^ 
in  this  State. 
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The  value  of  capital  stock  of  the  consolidated  companj  was  $^,- 
030,000,  aod  the  value  of  its  indebtedness  (exclusive  of  that  inenrred 
for  cnrrent  expenses)  was  $13,863,000.  The  total  valne  of  the  tan- 
gible propertj  of  the  company  was  assessed  at  $1,929,411,  and  there 
was  also  assessed  agamst  the  companv,  in  Illinois,  under  the  desig- 
nation "capital  stock,''  the  sum  of  $4,012,173,  which  was  distrib- 
uieti  to  the  several  counties,  as  directed  by  the  statute,  and  npon 
which  taxes  were  extended.  The  length  of  the  Ohio  and  Missis- 
Bippi  Kv.,  in  Illinois,  was  146  miles  and  1678  feet;  the  length  of 
the  Springfield  and  Illinois  Southeastern  R.  R.  was  220  miles;  and 
the  ]cD?th  of  the  Ohio  and  Mississippi  By.,  outside  of  Illinois,  was 
244^  miles,  making  a  total  mileage  of  a  mcdoii  over  610  miles,  of 
wli'cli  366  were  in  Illinoia. 

The  complainant's  bill  questions  the  validity  of  this  assessment 
of  capital  stock,  for  the  reason,  as  it  alleges,  that  the  Ohio  and  Mis- 
sissippi By.  Co.  was  not  a  corporation  created  under  the  laws  of 
tliis  State,  within  the  meaning  of  section  3  of  the  Revenue  law. 
(Rev.  8tat.  1874,  p.  858.')  It  is  also  cUimed  that  the  Board  of 
Equalization  arrived  at  tnis  assessment  by  apportioning  the  whole 
amount  of  the  consolidated  stock  ($24,030,000),  and  the  whole 
amount  of  the  consolidated  debt  ^$13,863,000),  according  to  the 
mileage  of  the  road  operated  by  tlie  company,  that  is,  it  divided 
those  respective  amounts  by  610,  and  multiplied  the  quotients  by 
36&  and  the  amounts  of  capital  stock  and  debt  thus  apportioned 
to  Illinois,  were  then  assessed  and  equalized  with  the  other  State 
assessments,  by  deducting  fifty  per  cent,  and  the  value  fixed  at  $5,- 
942,244,  from  which  was  deducted  $1,929,711,  as  the  assessed  value 
of  the  tangible  property  of  the  company,  leaving  $4,012,533,  and 
by  reason  of  this  manner  of  making  the  assessment,  complainant 
contends  it  is  void. 

Upon  the  filing  of  the  bill,  the  court  below  granted  a  temporary 
injunction,  but,  upon  final  hearing,  entered  a  decree,  dissolving  the 
injunction  and  dismissing  the  bil^  from  which  the  complainant  has 
prosecuted  this  appeal  to  this  court. 

Mr.  Charles  A.  Seecher  and  Mr.  Oarland  Pollard,  for  the  appel- 
lant. 

Mr.  James  K.  Edsall,  Attorney-General,  for  the  appellee; 

The  complainants  filed  their  bill  in  the  Circuit  Court  of  Rich- 
land county  to  enjoin  the  collection  of  the  taxes  assessed  npon  the 
capital  stock  of  the  Ohio  and  M.  Ry.  Co.  for  the  year  1875,  upon 
which  a  temporary  injunction  was  ordered.  Yenue  was  changed 
to  Clay  Co.  by  aereement. 

On  behalf  of  ute  appellees  we  insist :  . 

I. 

The  Ohio  and  Misedssippi  Ry.  Co.,  so  far  as  it  owns  property  and 
exercises  franchises  in  Illinois,  is  a  corporation  "  created  under  the 
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laws  of  this  State"  within  the  meaning  of  the  Eevenae  lawand  sub- 
ject to  assessment  upon  such  property  and  franchises  nnder  the 
designation  "  capital  stock." 

1.  The  question  first  arising  is  as  to  the  legal  effect  of  the  con- 
solidation upon  the  Illinois  corporation.  It  is  held  by  the  Sapreme 
Court  of  this  State  that  the  consolidation  of  the  stoc^  of  a  railroad 
corporation  created  hy  the  laws  of  another  State,  with  that  of  one 
created  bj  the  laws  of  tliis  State,  does  not  constitute  the  corpora- 
tions thus  consolidating  one  corporation  of  both  States,  or  of  either, 
but  the  corporation  oi  each  State  continues  a  corporation  of  the 
State  of  its  creation,  although  the  same  persons  as  officers  and  di- 
rectors manage  and  control  both  corporations  as  one  bodj.  R.  and 
M.  E.  R.  Co.  V.  F.  L.  and  T.  Co.,  49  111.  331-348  and  351. 

A  corporation  endued  with  the  capacities  and  faculties  it  pos- 
sesses by  the  co-operating  legislation  of  two  States,  cannot  have  one 
and  the  same  legal  being  in  uoth  States.  Neither  State  could  con- 
fer on  it  a  corporate  existence  in  the  other  nor  add  to  or  diminish 
the  powers  to  be  there  exercised.  Ohio  and  Miss.  R.  H.  Co.  v. 
Wheeler,  1  Black  (U.  S.),  286. 

So  in  Muiler  v.  Dows,  94  U.  S.  Hep.  (4  Otto)  444,  it  waa  held 
that  a  corooratioD  created  by  the  laws  of  Iowa,  although  consoli- 
dated with  another  of  the  same  name  in  Missouri  uni£r  the  au- 
thority of  a  statute  in  each  State,  is,  nevertheless,  in  Iowa  a  cor- 
poration exbting  there  under  the  laws  of  that  State  alone. 

As  to  all  transactions  in  this  State  and  all  franchises  conferred 
by  the  laws  of,  or  exercised  within,  and  all  property  used  or  situ- 
ated in  the  State  of  Illinois,  the  Ohio  and  Mississippi  Ry.  Co,  is  to 
be  treated  as  a  corporation  organized  under  the  laws  of  Illinois, 
notwithstanding  the  supposed  consolidation.     Ibid. 

Such  being  the  case,  the  corporation,  so  far  as  it  exists  in  Illinois, 
is  subject  to  taxation  upon  its  capital  stock,  franchises  and  property 
situate  or  used  within  that  State  or  pertaining  to  its  existence 
therein,  to  the  same  extent  that  it  would  have  been  had  no  consoli- 
dation been  attempted. 

When  tlie  State  gave  its  consent  to  the  consolidation  it  certainly 
neither  waived  nor  lost  its  right  to  tax  the  corporation  created  un- 
der, and  franchises  conferreaby,  its  own  laws. 

3,  The  tax  assessed  nnder  the  designation  "  capital  stock"  is  a 
tax  upon  the  capital  or  property  and  franchises  owned  and  exercised 
by  the  corporation  taxed.  Porter  v.  R.,  R.  I.  and  St.  L,  R,  R.  Co., 
76  111.  563-567 ;  Ottawa  Glass  Co.  v.  McCaleb,  81  III  561 ;  State 
Railroad  Tax  Cases,  92  U.  S.  (3  Otto)  602. 

It  is  not  a  tax  upon  the  shares  of  stock  or  debt  of  the  consoli-' 
dated  company,  nor  of  that  of  the  Illinois  corporation.  Ibid-  The 
right  to  impose  a  tax  upon  the  capital  stock  or  property  and  fran- 
chises of  the  corporation  in  this  State  is  not  ^ected  by  the  fact 
that  the  shares  of  stock  issued  to  the  stockholders  and  bonds  issued 
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to  the  creditora  represent  the  entire  property  of  the  coDSoIidated 
company,  a  part  of  which  ie  eitnate  in  other  States  thao  Illinoia. 
TIuB  coDdition  of  afEairs  may  render  it  more  difficult  to  fairly  make 
flnch  aasesemente,  but  does  not  deprive  the  State  Board  of  the  power 
to  aseess  the  capital  etock  or  property  and  franchifiea  of  the  corpo- 
ration in  this  State.  ludianapolis  and  St.  Louie  K.  E.  Co.  v.  Vance 
et  ah  (Snp.  Ct.  U.  S.)  10  Legal  News,  p.  243. 

II. 

The  asBessment  of  capital  atoch  was  baaed  upon  the  property  and 
franchises  of  the  company  in  Illinoia  aa  aacertained  W  the  State 
Board. 

The  answer  contains  the  following:  "These  defendants,  farther 
answering,  admit  that  the  Board  of  Equalization,  in  aeeeeeing  tlie 
capital  stock,  indading  the  franchise  and  tangible  property  of  the 
cotnpUiaant  pertaining  to  the  portion  of  its  road  in  the  State  of 
Illinois,  added  the  valne  of  Bach  portion  of  its  shares  of  stock  as 
pertained  to  its  road  in  the  State  of  Illinois,  to  the  valne  of  snch 
portioD  of  its  bonded  debt  »s  pertained  to  its  road  in  Illi- 
nois (aa  aacertained  uid  determined  by  the  said  Board  of  £qnaliza> 
tion),  and  after  having  equalized  such  aggregate  amonnt  with  the 
aeseeeed  valne  of  proper^  generally  in  the  State,  by  the  deduction 
of  50  per  cent,  and  abo  dedticting  therefrom  the  total  aseeesed  value 
of  the  tangible  property  of  said  company  in  this  State,  the  said 
State  Boara  asseeeea  the  residue  against  the  said  company  as  the 
portion  of  its  capital  stock,  including  its  franchise,  in  this  State, 
over  and  above  the  assessed  value  of  its  tangible  property  in  this 
State ;  and  the  defendants  aver  that  in  so  assessing  tne  said  com- 
plainant, said  Board  of  Equalization  acted  fairly,  lawfullv,  and  in 
pursuance  of  the  laws  of  the  State  of  Illinois,  and  the  rules 
adopted  by  said  Board." 

The  answer  denies  all  chaises  of  fraud  contained  in  the  hill,  and 
also  contains  the  usual  traverse  of  all  the  averments  in  the  bill  not 
expressly  admitted.    Mnnson  v.  Miller,  66  111.  380, 

This  pat  the  complainant  upon  proof  of  every  material  allegation 
of  the  bill.    Ibid.  382. 

There  is  no  proof  in  the  record  to  show  that  the  State  Board 
based  their  aaaeBBment  upon  tlie  property  and  franchises  of  the  con- 
Bohdated  company  in  other  States. 

The  State  Board  had  no  right  to  do  this,  and  the  court  will  not 
presome,  without  clear  proof,  that  they  exceeded  their  jarisdiction 
ID  making  the  assessment.  So  far  as  appears,  the  State  Board  as- 
certained, according  to  their  best  judgment,  the  value  of  the  capital 
■took,  in<juding  the  franchises  of  the  company,  which  pertained  to 
its  road  in  Illinois,  and  assessed  the  same  accordingly.  It  may  be 
that  the  Board  erred  in  judgment  or  reasoned  incorrectly,  and  failed 
to  adopt  the  wisest  plan  to  arrive  at  a  correct  valuation ;  but  if  sach 
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was  the  fact  it  would  constitnte  no  eronnd  for  relief  in  equity  §o 
long  as  tbey  acted  upon  a  sobjeet  wiuiia  their  jnriBdiction  and  ex- 
ercised an  honest  jndgment,  "The  State  Board  of  Equalization 
being  composed  of  persons  elected  to  assess  and  fix  the  value  of 
snch  property  as  has  been  designated  by  law,  their  valnatioD  is 
condnsive  and  final,  and  the  conrte  cannot  examine  the  mode  of 
reasoning  or  the  basis  adopted  by  them  to  ascertun  the  valne  of 
property."  Republic  Life  Ine.  Co.  v.  Pollak,  75  111.  292 ;  Porter 
V.  R.,  K.  I.  and  ^t  L.  R.  R  Co.,  76  111.  561 ;  Ottawa  Glass  Co.  v. 
McCaleb,  81  111.  556;  Mnnson  v.  Miller,  66  lU.  389. 

The  deposition  of  the  witness  Walton,  showing  that  the  sharee 
of  stock  were  owned  by  non-residents  of  Uie  State,  was  immaterial, 
inasmuch  as  the  shares  of  stock  are  not  asseesed. 

The  testimony  of  the  witnesses  Gumey,  Swing,  Kelley,  Pnnnett 
and  ^verill  upon  the  question  as  to  the  relative  cost  and  value  and 
amount  of  bnainees  transacted  upon  the  portions  of  the  entire  line 
operated  bv  the  consolidated  company  m  Illinois  and  the  other 
States,  disclose  no  ground  for  interposition  of  a  court  of  equity. 
If  we  concede  all  that  this  evidence  tends  to  prove,  it  might  possi- 
bly raise  an  inference  that  the  State  Board  placed  too  hi^  a  valu- 
ation upon  the  property  and  franchises  in  XHinois,  and  would  not 
impair  the  validity  of  the  assessment.     Ibid. 

The  proceedings  of  the  State  Board  for  1875,  introduced  in  evi- 
dence (p.  65),  simply  sustain  the  averments  in  the  answer  that  the 
State  ixxard  only  assumed  to  assess  against  this  com^my  such 
amount  of  its  capital  stock  as  in  the  judgment  of  the  Board  per- 
tained to  the  portion  of  its  road  in  Illinois,  and  show  that  they  did 
.not  in  fact  assess  the  property  and  franchisee  of  the  consolidated 
company  in  other  States. 

It  was  the  duty  of  the  Board  to  determine  this  question  apon 
the  beet  information  accessible  and  ench  ae  was  satisfactory  to  their 
minds.  Pacific  Hotel  Co.  v.  Pollock,  8  Legal  News,  3»6 ;  85  HI. 
603. 

The  acooracy  of  their  determination  la  not  subject  to  review  in 
the  courts. 

DiOEEF,  J. — ^Where  a  corporation  is  formed  under  our  laws  by 
consolidation  of  other  corporations  (which  are  merged  into  the  new 
corporation  thus  formed),  and  where  one  of  the  constituent  compa- 
nies was  incorporated  under  the  laws  of  this  State,  the  newcorpont- 
tion  thus  formed  is  to  be  considered  as  one  of  the  "companies  in- 
corporated under  the  laws  of  thie  State,"  within  the  terms  and 
meaning  of  the  last  clause  of  the  first  section  of  the  Revenue  act 
of  March  80,  1872 ;  and  the  capital  stock  (located  or  used  in  this 
State)  of  such  corporation  is  subject  to  be  assessed  and  taxed  as 
such.  There  can  be  no  distinction  in  principle  between  the  status 
of  such  corporation  and  that  of  a  corporation  operating  its  business 
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in  two  adjoining  States,  havinc  a  cbarter  for  guch  pnipoee  from 
each  of  sach  States,  and  that  has  beea  decided  to  m  the  law  ap- 
plicable  to  the  latter  clase  of  companies.  Qninc;  Bridge  Co.  v. 
CJonnty  of  Adams,  88  III  615. 

The  coqHiration  in  the  caae  at  bar  owne  and  operates  a  railroad 
extending  from  East  St.  Louis  through  Illinois,  Indiana,  to  Cincin- 
nati, in  tne  State  of  Ohio,  with  a  branch  from  a  point  in  Indiana 
extending  to  Lonisville,  in  the  State  of  Kentnckj:  and  also  owns 
and  operates  a  connecting  road  lying  entirely  in  the  State  of  Illinois, 
and  extending  from  Beardstown,  on  the  Illinois  Kiver,  to  Sbawnee- 
town,  on  the  Ohio  Biver. 

This  corporation  was  formed  by  the  consolidation  of  a  corpora^ 
tioD  of  the  same  name  (created  nnder  a  statute  of  this  State)  with 
other  railroad  companies  of  other  States.  This  consolidation  was 
Bccomphehed  by  virtue  and  anthority  of  a  statute  of  this  State  pro- 
viding that  this  might  be  done.  It  is  not  perceived  that  this  cor- 
poration thns  formed  is  any  the  lees,  in  snbstance  and  effect,  a  cor- 
poration "created  under  the  laws  of  this  State"  than  would  have 
oeen  the  constituent  company  of  this  State  in  case  that  corporation, 
under  powen  granted  by  this  State,  had  purchased  the  lines  of  rail- 
road outside  of  this  State,  by  permission  of  the  States  in  which  they 
lie,  and  was  operating  the  same.  In  onr  view,  this  consolidated  cor- 
poration is  one  corporation,  having  franchises  from  several  States, 
and,  in  its  relation  to  Ulinois,  most  be  considered  as  having  a  fran- 
chise from  the  State  of  Illinois,  enabling  it  to  transact  business  in 
Ulinois,  and  elsewhere  by  permission  of  the  governing  power  where 
it  BO  does. 

It  ie  charged  by  appellants  that  the  aseeeement  of  the  capital 
stock  of  this  oorporation  is  not  a  valid  assessment,  and  was  made 
by  the  Board  of  £qualization  illegally  and  fraudulently. 

The  mode  of  finding  the  value  of  the  capital  stock  to  be  taxed  in 
lUiDois  was  to  take  the  value  of  the  entire  capital  stock  of  this  cor- 
poration, and  adopting  that  amount  thereof  which  should  bear  to 
the  value  of  the  entire  capital  stock  the  same  proportion  as  the 
leo^h  of  that  part  of  the  line  lying  in  Ulinois  bears  to  the  entire 
lengdi  of  the  whole  line  of  railroad  owned  and  operated  by  this 
corporation. 

It  is  also  claimed  that  the  mode  of  ascertaining  the  valne  of  that 
part  of  the  "  rolling  stock"  subject  to  taxation  in  Illinois  was  ill««al 
and  void.  The  mode  adopted  in  that  regard  was  to  take  the  value 
of  all  the  "  rolling  stock"  of  this  oorporation,  and  set  apart,  as  a 
proper  valne  of  that  part  thereof  to  be  taxed  in  Illinois,  so  much 
of  uie  value  of  all  the  rolling  stock  as  should  bear  the  same  pro- 
portion to  the  value  of  all  the  rolling  stock  as  the  length  of  that 
part  of  the  main  lines  located  in  the  State  of  Illinois  bore  to  the 
mtire  length  of  the  entire  lines  belonging  to  this  companv. 

Under  our  laws,  for  the  purpose  of  assessment  as  a  oasis  for  tax- 
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ation,  the  property  of  railroad  companiee  is  dassified  by  tlie  aUt- 
ate,  and  spedSc  names  are  adopted  to  designate  in  a  Tord  all  the 
property  embraced  in  each  claea. 

To  avoid  confoBion,  it  is  important  to  beep  in  mind  the  exact 
meaning  of  each  of  these  names. 

The  term  "  capital  stock"  means  all  the  property  and  rights  of 
the  corporation  of  every  kind  and  nature,  wnerever  located. 

The  term  "  railroad  track"  embraces  propertT  held  for  right  of 
way,  including  euperstmcturefi  thereon,  and  this  is  dedareato  be 
"  real  estate  for  purposes  of  taxation." 

*'  Kolling  Btock"  embraces  the  movable  property  belonjpng  to  the 
corporation,  and  is  declared  personal  property,  for  the  purposes  of 
taxation.  By  movable  property  is  plainly  meant  sack  property  as 
in  its  ordinary  use  is  taJcen  from  one  part  of  the  line  to  another, 
such  as  cars,  locomotives  and  their  attachments  and  nsoal  accom- 
paniments. 

''Personal  property  other  than  rolling  stock"  embraces  tools, 
materials  for  repairs,  and  all  other  property  which,  in  its  ordinary 
use,  is  not  taken  from  one  part  of  the  line  to  another.  This,  with 
lands  not  being  part  of  the  "  railroad  track,"  constitctes  local  prop- 
erty. 

The  local  property — the  "  railroad  track  and  rolling  stock" — con- 
atitntes  the  tangible  property  of  the  corporation,  and  all  other  kinds 
of  property  (embracing  the  franchise  of  the  corporation  and  such 
other  values  as  are  inaccessible  to  the  local  assessor)  belonging  to 
the  corporation  constitute  the  intangible  property,  and  aB  meee 
combined  constitute  the  capital  stock. 

For  purposes  of  aseeesment  for  taxation,  each  railroad  company 
is  reqpired  by  law  to  furnish  to  the  ooonty  clerk  of  each  county, 
annually,  a  statement  showing : — 

let.  Its  "railroad  track,"  giving  the  length  of  its  main  and  all 
side  and  second  tracks  and  tnmouts,  in  such  county,  and  in  each 
town,  village  and  city  in  such  county,  and  giving  the  length  of 
the  main  track  on  which  the  rolling  stock  is  used  in  the  State,  and 
the  length  of  the  main  track  on  which  it  is  used  elsewhere. 

The  lands  and  personal  property  of  railroad  companies,  other 
than  "  railroad  track"  and  rolling  stock,  found  in  each  county,  is 
assessed  by  the  local  aasessors  as  the  property  of  other  persons  is 
■  V  cferl 


,  and  returned  to  the  county  clerk. 

Each  railroad  company  is  also  required  by  law  to  furnish  annually, 
Xo  the  Auditor  of  the  State,  a  statement  embracing — 

Ist.  Its  "railroad  track,"  giving  the  length  of  the  main  and 
side  or  second  tracks  and  turnouts,  and  the  proportions  in  each 
coanty,  and  total  in  the  State. 

2d,  Its  "  rolling  stock,"  giving  the  length  of  the  main  track  in 
each  county,  the  total  in  this  State,  and  the  entire  length  of  the 
road ;  stating  the  number  of  ties  in  track  per  mile,  the  weight  of 
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iron  or  steel,  per  yard,  used  in  main  and  side  tracks ;  what  joints 
or  chaiiB  are  used  in  tracks;  the  ballasting,  whether  gravel  or  dirt ; 
the  nnmber  and  qnality  of  buildings  ana  structnres  on  "railroad 
tnek ;"  the  length  of  tune  iron  in  track  has  been  nsed,  and  the 
length  of  time  me  road  has  been  bnilt. 

3d.  A  schednle  Ehoning  the  amount  of  capital  stock  authorized, 
and  the  number  of  shares  of  stock  j  the  amount  of  capital  stock 
paid  np;  the  value  of  the  shares  of  stock,  and  the  total  amonnt  of 
all  indebtednese  (except  current  oxpenses),  and  the  total  listed 
valuation  of  all  its  tangible  property  m  this  State. 

The  county  clerk  is  also  required  to  transmit  to  the  Anditor  of 
State  an  abstract  of  the  assessment  of  property  in  his  county  which 
(in  BO  f ar  as  relates  to  railroad  companies)  embraces  the  tangible 
property  of  each  railroad  company  located  or  found  in  such  connty 
— that  IB,  its  "  railroad  track,"  lands,  lots,  and  personal  property 
other  than  "rolling  stock,"  and  the  value  of  the  lands,  lots,  and 
personal  property  other  than  "  rolling  stock,"  as  returned  by  the 
local  aesesBors,  and  ^e  value  of  the  "railroad  track"  as  returned  to 
the  clerk  by  the  railroad  company. 

The  State  Board  of  Equalization,  under  our  laws,  is  forniBhed 
with  the  information  contained  in  the  returns  thus  made  by  the 
conn^  clerks  of  the  several  counties  in  this  State  in  which  any 
part  of  line  of  any  railroad  is  located,  and  also  with  the  informa- 
tion contained  in  the  return  made  by  the  railroad  company  to  the 
Anditor. 

The  board  then  is  required  to  asBOBB  the  "  railroad  track"  and 
"rolling  stock"  of  each  railroad  company,  with  power  to  examine 
pcTBonB  and  papers. 

It  is  also  its  dnty  to  equalize  the  assessment  of  "  local  property" 
of  Buch  companies  as  it  equalizes  the  value  of  other  property  as- 
eesBed  in  the  different  counties  by  the  local  assessorB,  and  as  re- 
ported to  the  Anditor, 

It  was  also  the  duty  of  this  board  to  bo  value  the  "  capital  stock" 
of  each  corporation  as  to  determine  the  fair  cash  value  thereof  in 
excess  of  the  assessed  value  of  the  tangible  property  of  such  com- 
pany, and  to  that  end  to  adopt  such  rules  and  principles  as  might 
eeem  just  and  equitable. 

The  plain  object  of  all  this  legislation  was,  and  is,  to  subject  each 
railroad  company  in  this  State  to  taxation  in  proportion  to  the  value 
of  all  of  its  property  subject  to  taxation  in  this  State,  whether 
tangible  or  intangible,  real,  personal,  or  mixed — embracing,  among 
other  kinds  of  property,  the  franchises  exercised  within  or  granted 
by  this  State. 

To  this  end  the  State  Board  of  Equalization  adopted  a  rule  for 
the  aBsessment  of  the  capital  stock  of  corporations,  providing,  in 
mbstance,  that  the  value  of  all  the  shares  of  the  stock,  and  the 
nine  of  all  the  debt  (excluding  debt  for  current  expenses),  be 
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added  tc^ther,  to  asoertam  the  fair  cash  value  of  the  "capital 
Btock,"  or  entire  propertj  (including  fraochiae),  of  the  corporation, 
aod  from  this  som  there  be  deducted  the  amonnt  of  the  valae  of 
all  tangible  property  of  the  cotporation,  and  that  the  remainder,  if 
any,  enonld  oe  taken  as  the  fair  cash  valne  of  the  "capital  stock" 
which  the  board  is  required  to  aeseea  ;  that  being  "the  fair  cash 
value"  of  anch  ''  capital  stock"  over  and  above  (in  ezceaa  of)  "  the 
aseeBsed  value  of  the  taneible  property  of  snch  company." 

It  ie  insisted  this  rtde  ib  inapplicable  to  a  railroad  company  whose 
property  is  in  the  condition  m  which  that  of  this  corporaticm 
really  ie. 

It  ifi  alBO  claimed  that  the  board  have  asBessed  in  part  the  value 
of  the  franchises  of  this  corporation  derived  from  other  States,  and 
also  in  part  the  "  rolling  stock  "  of  this  corporation  sitnate  in  other 
States,  and  which  has  never  been  nsed  in  this  State  ;  and  also  have 
asseBBed  in  part  real  property  of  the  corporation  located  in  other 
State^  and  not  subject  to  taxation  here ;  that  this  is  inrifidictional, 
and  therefore  the  action  of  the  board  is  void,  and  for  want  of  a 
valid  aaaessmcDt  the  tax  upon  the  "  rolling  stock  "  and  capital  stock 
is  void, 

These  poeitionB,  we  think,  are  not  sustained  by  the  facts  in  Hie 
record. 

"While  the  statute,  in  terms,  does  not  expressly  exclude  from  its 
operation  property  which  is  not  within  the  power  of  the  State  to 
tax,  it  must  be  understood  as  applying  only  to  such  property  as 
is  subject  to  taxation  by  this  State;  and  while  the  mle  does  not 
in  terms  confine  its  operation  to  such  property  only,  it  must  be  bo 
construed. 

Nor  does  the  record  show  that  the  board  attempted  to  apply  its 
mle  to  any  property  of  any  kind  not  subject  to  assessment  and 
taxation  in  Illinois. 

The  tangible  property  of  this  corporation,  subject  to  taxation 
here,  embraced  tne  local  property,  real  and  personal,  assessed  in 
the  several  counties,  and  such  "  rolling  stock"  as  was  owned  by  the 
corporation,  and  nsed  in  Illinois. 

It  cannot  be  questioned  that  this  corporation  has  such  a  situs  in 
Illinois  as  to  subject  it  to  taxation  as  a  resident. 

The  local  property  was  assessed  by  the  assessors  j  that  assessment 
as  equalized  by  the  connty  board,  and  reported  to  the  Auditor, 
Wiie  again  adjusted,  and  its  final  vdue  thus  fixed  by  the  State  Board 
of  Equalization,  and  constituted  one  factor  in  this  estimate. 

The  next  duty  of  the  board  was  to  value  the  "  rolling  stock"  of 
this  corporation,  subject  to  taxation  in  this  State.  How  was  that 
value  to  be  ascertained!  The  law  says,  by  the  judgment  of  the 
board.  The  return  of  the  railroad  company  ahowea  in  what  this 
part  of  the  rolling  stock  consisted.  From  their  knowledge  of  such 
affairs,  or  from  information  from  some  other  source,  it  seems  that 
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they  believed  that  sach  ralne  wonld  bear  aboQt  the  aame  rektioQ 
to  me  value  of  all  the  rolling  stodc  of  the  corporation,  as  the  length 
of  the  main  tracks  in  Illinois  oeare  to  the  length  of  all  the  main  tra^. 
What  proofs  they  had  to  lead  them  to  this  conclusion,  this  record 
does  not  fully  show.  It  surel;  does  not  show  that  this  jodgment 
was  80  glorinely  wrong  as  to  indicate  any  fraud  or  illegality  in  the 
action  of  the  board. 

Thev  had  the  Bu^estion  from  the  legislatore  on  a  like  question. 
It  18  plainly  the  intention  of  the  Revenue  law  to  subject  a  fair  and 
proper  proportion  of  the  value  of  movable  railroad  property  to 
local  taxation,  along  its  line ;  and  it  is  provided  by  statute  that 
the  value  of  the  entire  "railroad  tradr'  in  the  State  shall  be 
dietribnted,  for  local  taxation,  to  each  conntv,  "  in  proportion  to 
the  length  of  the  main  track  in  snch  county  ;"  and  in  another  sec- 
tion, tliflt  the  value  of  the  "  rolling  stock"  shall  also  be  distributed 
in  the  several  counties  "  in  the  proportion  that  the  length  of  the 
main  track  used  in  such  county"  ..."  bears  to  the  whole  length 
of  the  road."  And  in  the  same  section  it  is,  required  that  the 
list  of  property  to  be  furnished  by  the  corporation  to  the  county 
clerk,  of  the  "  rolling  stock,"  shall  set  forth  the  length  of  the  main 
tiack  used,  not  only  in  such  county,  but  also  "  in  me  State,"  and 
also  the  number  of  miles  of  main  track  used  elsewhere. 

It  surely  cannot  be  inferred  that  the  State  Board  of  Equaliza- 
tion acted  corruptly,  merely  from  the  fact  that  they  came  to  a  conolu- 
eioD  (the  same  with  that  suggested  by  the  Qenerul  Assembly),  that 
generally  a  fair  distribution  for  taxation  of  the  value  of  rolling 
stock  was  in  proportion  to  tlie  mileage  of  the  corporation  lying  in 
the  district  for  which  the  taxes  were  to  be  levied. 

In  the  absence  of  proof  to  tlie  contrary,  the  conclusion  seems 
very  reasonable.  True,  it  will  probably  never  prove  mathemat- 
ieally  accurate,  but  may,  for  aught  that  appears,  be,  as  a  general 
mk,  a  reasonable  approximation  to  accuracy. 

Having  thus  ascertained  the  value  of  the  tan^hle  property  of 
the  corporation,  embracing  the  value  of  the  "railroad  track"  in 
Illinois,  and  the  value  of  the  "  rolling  stock"  subject  to  tax  in 
Illinois,  and  the  value  of  the  local  property  assessed  by  the  local 
aoeseors,  it  became  necessary  to  aecertam  the  value  of  so  much  of 
the  "capital  stock"  as  the  board  was  required  to  assess  as  capital 
stock. 

It  must  be  remembered  that  capital  stock  here  means  all 
property  and  rights  having  value  owned  by  the  corporation,  wherever 
located.  This  was  readily  ascertained  by  adding  the  amonnt  of 
the  value  of  all  the  sliares  of  stock  owned  by  its  stockholders,  to 
the  amonnt  of  valuo  of  all  its  fixed  indebtedness.  Part,  only,  of 
all  this  property,  of  every  kind,  belonged  in  Illinois,  and  that,  only, 
the  hoard  wislied  to  value.  In  their  judgment,  they  determined 
that  the  value  of  that  part  of  all  the  property  of  this  corporation 


Digitized  tvGOOJ^Ie 


113  WILSON  V.  TTEBKB. 

pertaining  to  Illinois,  as  compared  with  tlieTBlas  of  the  whole,  was 
la  proportion  to  the  length  of  the  miuu  track  in  Dlinois^  as  oom- 
parod  with  the  length  of  all  the  lines. 

Having  ascertained,  in  accordance  with  their  mle,  the  vahie  of 
all  the  property,  of  every  kind,  belonging  to  this  corporation,  every- 
where, and  having  condaded,  by  the  exercise  of  their  jadgment, 
that  the  relative  value  of  all  the  property  of  this  corporation  in 
Illinois  (embracing  its  franchise  in  Illinois),  when  compu^  with 
the  valne  of  its  entire  property,  of  every  loiid,  eveTywhere,  woald 
be  in  proportion  with  the  mileage  of  the  main  track  in  Ulmois,  as 
compared  with  the  mileageofall  the  main  track  everywhere,  its  valne 
was  accordingly  fixed,  by  compntation,  on  that  ba^  Having 
thns  ascertained  the  fair  cash  valae  of  all  the  property  of  this  com. 
pany  in  Illinois,  the  portion  thereof  to  be  taxed  as  ''capital stock" 
was  ascertained  by  dedncting  therefrom  the  total  v^e  of  all  the 
tangible  property  of  the  company  in  Illinois,  and  the  remainder 
was  assessed  as  such. 

This  was  not  an  aseeSBment  of  any  part  of  the  property  in  other 
Btates.  It  is  tme  the  valne  of  the  whole  property,  everywhere,  is 
need  in  the  compntation  by  which  the  valoe  of  that  part  to  be  as- 
aeseed  is  fixed.  Bo,  by  the  rule,  the  valae  of  shares,  the  property 
of  stockholders,  and  uie  valne  of  debts,  the  property  of  creditorB, 
are  nsed  in  the  compntation  in  fixing  the  valne  of  tne  entire  capi- 
tal stock,  or  property,  of  every  kind,  of  a  corporation  whose  operS' 
tions  are  all  m  Illinois  ;  bnt  this  court  has  repeatedly  held  that  that 
is  not  an  assessment  of  t^e  shares  or  of  l^e  debts,  and  that  the  tax  on 
snch  assessment  ia  not  a  tax  npon  the  aharee,  which  are  the  prop- 
erty of  the  stockholders,  or  a  tax  npon  the  debts,  which  are  the 
propertT  of  creditors. 

We  mid  no  sufficient  gronnd  for  holding  this  assessment  invalid, 
and  the  decree  of  the  Oixcnit  Conrt  mnst  be  affirmed. 

Decree  affirmed. 


JjjcBs  H.  "WjhaoB,  Beoeiver  of  the  St  Lotus  and  Bontlieastem 
Bailroad  Company 

V. 
HSBHAS  Q.  WXBBB. 

(W  mmoU  BtporU,  454.    Jfoy  14,  1680.) 

A  rallroBd  tax  will  not  be  enjoined  because  the  diatribatlon  of  its  taxable 
property,  other  than  ita  local  property,  among  the  leventl  coimtaea  through 
trhicli  its  road  mna.  was  made  by  the  clerk  of  the  Board  of  Equalization  after 
the  adjoummeDt  of  the  board,  when  it  is  made  on  the  basia  as  fixed  l^  the 
statute,  and  the  burden  on  the  ndlway  company  has  not  been  incmsed  by 
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the  appoiatment     Thii  is  but  ft  miniBterial  BCt  rating  in  computation,  and 
dow  not  require  the  exarciae  of  an;  discretion. 

Afpkai.  from  the  Appellate  Court  for  the  Fonrth  District. 
Hr.  Blnford  Wilson  aud  Mr.  J.  M.  HamiU,  for  the  appellant. 
Mr.  Jamee  K.  Gdsall,  Attomej-General,  for  the  appellee. 

Per  Curiam :  The  main  question  in  this  case  is  determined 
against  the  appellant,  in  the  case  of  Ohio  and  Mississippi  K.  R  Co. 
V.  Weber,  ante. 

The  only  new  qaestion  presented  in  this  case  relates  to  the  dis- 
tribDtion  among  the  counties  of  the  share  of  each  for  local  taxation 
in  the  value  of  the  "  rolling  stock"  and  of  the  "  capital  stock." 

The  statute  says  that  distribution  shall  be  made  by  the  board  on 
the  basis  o*  the  length  of  main  track  in  each  conntv.  It  is  not 
denied  that  the  distnbutioQ  was  correctly  made,  but  it  is  said  the 
board  made  no  order  of  distribution,  and  the  secretai-y  of  the  board 
made  the  distribution  after  the  adjournment  of  the  board.  The 
law  fixes  the  basis  and  rule  for  the  aistribntion,  and  the  amounts  to 
bedistributed  were  duly  ascertained.  ThecomputationB  tomakethe 
distribution  did  not  require  the  exercise  of  any  discretion.  The 
service  was  merely  ministerial,  and  we  cannot  regard  the  want  of 
a  formal  order  on  that  subject  as  good  ground  in  a  court  of  equity 
to  invalidate  the  tax.  The  company  owes  the  amount  of  the  tax 
claimed,  and  no  injunction  should  be  allowed  on  account  of  a  mere 
irregularity  by  reason  of  which  it  is  not  shown  that  the  burden 
upon  the  company  has  at  all  been  increased.  It  may  perhaps  have 
been  regarded  as  one  of  the  implied  duties  of  the  secretary. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Ahton  BmsBBT  et  aL 


The  Wababh  Railway  Cokfaiit. 

(98  lainoit  BepwU,  SOS.     Mareh  31,  1S81.) 

Where  no  bill  □(  exceptions  or  certificate  of  eTidence  ia  found  in  the  rec- 
ord of  s  chancery  case,  the  propriety  of  the  decree  must  be  determined  ex~ 
cludvely  from  the  allegations  of  the  bill,  and  the  facts  found  by  the  court  sa 
stated  in  the  decree,  asit  must  be  preBumed  the  evidence  waaaiiuicient  to  euB- 
tain  such  findings.  A  court  of  review,  where  nothing  appears  to  the  contrary, 
'will  indalge  in  all  reasonable  presumptions  to  sustain  the  decree  of  the  lower 

If  a  decree  speually  finds  to  be  true  eveiT  material  fact  in  the  bill,  and 

una  no  findings  at  all  modifying  the  effect  of  the  facts  thus  found,  it 

K  A.  &  K  R.  Cas.— S 
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will  follow  that  if  the  facta  charged  io  the  bill  are  mffictent  to  soitaiii  tbo 
decree,  then  the  decree  is  not  eironeoiiB. 

Where  the  decree,  upon  a  bill  to  enjoin  the  levy  of  a  collector's  varrant 
upon  personal  propertj  of  the  complainant,  iMued  upon  an  asaeaament  of  the 
same  against  a  formor  owner,  finds  that  the  mortgage  under  which  the 
complainant  claims  was  a  valid  lien  on  the  propertj  prior  to  the  aaaesameut, 
and  deliver?  of  the  warraotB  to  the  collector,  this  will  amouot  to  a  finding 
that  the  mortgage  was  proper!  v  acknowledged  and  recorded,  or  that  posaeasion 
mtut  have  been  taken  under  it  before  it  expired,  the  prcaumption  tmag  In 
favor  of  the  finding  of  the  court. 

A  bill  to  enjoin  the  aale  of  complainant'a  personal  property  for  taxea  levied, 
against  a  former  owner,  made  the  collectors  of  several  counties  defendants, 
among  whom  was  the  collector  of  Scott  county,  who,  by  mistake,  was  named 
as  Coats.  There  being  no  service  on  him,  an  amendment  waamade  to  thebill 
in  which  the  name  of  the  collector  of  that  county  waa  correctly  given,  who 
appeared  and  answered,  and  the  cause  proceeded  to  final  decree,  without 

tueation  aa  to  the  regularity  of  the  proceedings.  It  was  objected  that  the 
ecree  being  joint,  if  erroneous  aa  to  any  one  defendant,  must  be  reversed  as 
to  all.  But  the  covirt  did  not  regard  that  the  decree  waa  againat  Coats,  it 
being  intended  to  be  against  the  collectors  only,  but  held,  that  whether  it  waa 
rendered  against  him  or  not,  it  could  not,  in  the  slightest  manner,  prejudice 
the  other  defendanta. 

A  copy  of  a  mortgage,  and  a  atipulation  of  the  parties  that  it  mightbeuaed 
in  evidence  the  aame  aa  the  original,  transcribed  into  the  record,  but  neither 
of  which  is  in  an;  manner  verified,  is  Insufficient,  and  does  not  make  them  a 
part  of  the  record;  and  even  if  they  were  considered,  the  atipolation  would  not 
make  the  mortgage  evidence  or  aaow  it  was  offered  in  evidence  and  oonaid- 
ered. 

The  findings  of  a  decree  in  reference  to  a  matter  about  which  there  ia  no 
allegation  whatever,  cannot  be  sustained;  but  this  rule  does  not  apply  to 
caaea  where  the  facta  found  1^  the  decree  have  been  defectively  stated  in  tfaa 
bill.  Therefore,  a  statement  In  a  bill,  of  the  making  of  a  chattel  mortgage, 
will  fully  warrant  the  court  in  finding  it  waa  a  valid  lien,  in  the  abaenca  of 
objection  to  the  sufficiency  of  the  allegation. 

A  recital  in  a  decree  of  foreclosure,  Sndingthe  mortgage  to  be  a  prior  valid 
lien,  does  not  render  the  decree  erroneous,  as  finding  a  mere  condualon  of 
law.  The  validity  of  a  mortgage  is  frequently  a  miied  question  of  law  and 
fact,  and  depending  upon  the  exiatence  or  non-exiatence  of  other  facta  and 
circumstances. 

The  statute  makes  a  lien  for  the  taxes  assessed  upon  personal  property  only 
from  and  after  the  tax-booka  are  delivered  to  the  collector,  and  this  lien 
has  no  reference  to  the  property  originally  assessed,  bat  it  attaches  to  all  the 
personal  property  of  the  tax-debtor.  Therefore,  if  the  peraon  assessed  on  any 
article  oi  personal  property,  executes  a  valid  mortga^  upon  the  same,  or 
makes  a  valid  sale  thereof,  before  the  tax-booka  are  received  by  the  collector, 
the  person  holding  under  such  mortg^;e  or  sale  will  hold  the  property  free 
from  any  lien  on  me  same  for  the  taxes,  and  a  levy  upon  and  sale  of  the  same 
for  tbe  taxes  will  be  enjoined. 

The  statute  makes  taxes  aaseased  upon  real  property  a  Hen  thereon  from 
and  including  the  first  day  of  Hay  in  the  year  they  are  levied  nntil  tbe  Mine 
aro  paid.  The  tax  on  each  tract  ia  kept  separate  and  distinct  from  the  taxes 
on  every  other  tract,  and  such  tax  becomes  a  debt,  not  only  ag^iut  tbe  own- 

«,  which  may  be  recovered  ii  " '    ""' '    """'    '  "  "   ' 

particular  tract  of  land  and  n 

Writ  of  error  to  the  Circuit  Conrt  of  Montgomery  coon^. 
Meesra.  Wise  &  DavU,  for  tbe  plaintiffs  in  error: 
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A  mortgage  of  tlie  rolling  stock  of  a  railroad  company,  to  b« 
valid  as  to  thirdparties,  moBt  be  acknowledged  and  recorded  as  re- 

J  aired  by  the  Ckattel  Mortgage  act,  and  mns  only  for  two  years, 
'aimer  V.  Forbes  etaL,  33  lU.  801 :  Hnnt «.  Bnllocket  al.,  id.  820; 
Horle  V.  Plattaburg  and  Montreal  Railroad  Co.,  54  N.  T.  814. 

Taxes  on  capital  stock  of  a  corporation  become  a  lien  on  all  per* 
sonal  property  of  the  corporation  from  the  time  the  tax-books  are 
reoeived  by  the  collector.     Hill  et  al.  v.  Figley,  23  111.  419. 

For  the  pnrposea  of  taxation  the  mortgi^r  of  property  is  the 
owner,  ana  the  lien  for  taxes  takes  precedence  of  the  mortgage,  as 
well  as  of  all  other  claims  and  liens. 

A  warrant  for  a  tax  apon  capital  stock  of  a  corporation  creates  a 
lien  upon  the  franchise  and  intangible  property  superior  to  any 
morteage  thereon  made  prior  to  the  assessment,  even  if  it  be  not 
sapenor  to  any  mortgage  on  the  tangible  perBonid  property. 

Ee  who  aeeka  equity  must  do  eqmty,  and  the  tax-warrants  being 
a  lien  on  the  franchise  and  intangible  property,  the  defendant 
in  error  cannot  hold  such  property  and  at  tne  same  time  obtain 
relief  in  equity,  without  payment  or  tender  of  the  tax.  Mills  v. 
Johnson,  17  Wis.  598  ;  Hllliard  on  Taxation,  472. 

The  hen  of  the  State  is  superior  to  all  liens  and  claims  of  indi- 
vidnals  or  corporationa.  Atkins  v.  Hinman,  2  G-ilm.  449 ;  Dnnlap 
fi.  Gallatin  Co.,  15  lU.  7 ;  Dennis  v.  Maynard  et  al.,  id.  481 ;  Forth 
V.  Parsley,  82  id.  152 ;  Bntler  v.  Bailey,  2  Bay,  244 ;  N.  &  C.  Bridge 
Co,  V.  Donglae  et  aL,  13  Bush.  878 ;  Philips  V.  Rouse,  49  Mo.  686 ; 
Harrington  v.  Hilliard,  27  Mich.  271 ;  Gledney  v.  Deavers,  8  Ga. 
479. 

Messrs.  McClemand  &  Keyes,  also  for  the  plaintifEs  in  error ; 

A  tax  is  a  specific  charge  or  lien  upon  the  property,  without  re- 
gard to  its  ownership  or  any  prior  liena.  Dnnlap  v.  Gallatin  Co., 
15  ni.  7 ;  Dennis  v.  Maynard,  id.  477. 

The  State,  in  enforcing  its  lien,  is  not  limited  to  the  interest  of 
the  tax-debtor  in  the  property,  and  may  reach  the  property  liable 
for  its  payment  without  regard  to  liens  and  transfers  prior  or  sub- 
sequent to  the  asseeament  rayment  of  the  taxes  dne  on  one  specific 
|>art  of  personal  property  will  not  release  it  from  levy  and  sale  for 
lases  upon  another  part  of  such  property.  Capital  stock  of  a  cor- 
poration is  taxable  as  personal  property.  Porter  v.  Rockford, 
Rook  Island  and  St  Lonis  R.  R.  Co.,  76  IlL  661. 

Defendant  in  error  took,  under  its  mortgage,  all  the  personal 
proper^  subject  to  the  lien  thereon  for  the  taxes  due  on  the  capi- 
tal stock  and  franchise,  and  is  equitably  bound  to  wty  them. 

Uessrs.  Hay,  Greene  &  Littler,  and  Mr.  G.  B.  Burnett,  for  the 
defendant  in  error: 

Thefirst  point  made  by  the  plaintiff  in  error  istbat  a  joint  decree, 
▼oid  as  to  one  defendant,  is  void  as  to  all.  There  is  no  decree 
against  Coats,  and  the  decree  is  not  joint,  but  severaL     Each  defend- 
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int  may  perform  or  refuse  to  perform  the  decree,  and  the  othere 
wHl  sot  be  reeponsible  for  hie  acts.  BeBidea  a  party  cannot  asEign 
for  error  that  which  does  not  affect  him.  Tibbe  et  al.  v.  Allen,  27 
EL  119  ;  Van  Valkenbnre  et  al.  v.  TniBtees,  eta.,  66  id.  108 ;  Smith 
V.  Hickman,  68  id.  314 ;  Clark  v.  Marfield,  77  id.  258 ;  Aichards  v. 
Greene,  78  id.  525 ;  Hedges  et  al.  v.  Mace  et  a!.,  73  id.  472 ;  Fon- 
Tille  V.  Sansser  et  aJ.,  73  id.  451. 

It  is  alflo  urged  that  the  chattel  mortgage  is  invalid.  The  mort- 
gi^  set  out  in  the  amended  record  is  no  part  of  the  record.  There 
18  nothing  to  show  it  was  read  in  evidence.  To  have  become  a 
part  of  tne  record  it  should  have  beem  preserved  in  a  certificate  of 
evidence.  Mason  v.  Blair,  33  HL  194;  Eaton  et  al.  v.  Sanders  et 
al.,  43  ifl.  435 ;  Walker  v.  Casey,  53  id.  470 ;  Mcintosh  v.  Sandera, 
68  id.  128 ;  Brockenbrongh  v.  Dreeeer,  67  id.  225. 

"When  no  evidence  is  otherwise  preserved,  the  findings  of  fact 
stated  in  the  decree  are  conclosive.     Sheen  v.  Hogan,  86111. 16. 

A  tax  OD  personal  property  becomes  a  lien  on^  from  the  time 
when  the  warrant  for  its  collection  comes  into  the  hands  of  the 
collector.  Hill  v.  Figley,  23  DL  419;  Gormless  Appeal  27  Pa. 
St.  49. 

The  taxes  assessed  npon  the  capital  stock  and  franchise  after  the 
•xecation  of  the  mortgage  will  not  divest  the  interest  of  the  mort- 
gagee, and  those  claiming  under  the  mortgage,  as  to  the  other  per- 
sonal property  inclnded  m  the  mortage  npon  which  the  taxes  have 
beOTpaid.    Gaar,  Scott  &  Co.  v.  Hn^  92  H!.  315. 

When  the  mortgage  was  execnted  the  mortgagor  owned  nothing 
more  than  an  eqnity  of  redemption,  and  when  the  alleged  tax  lien 
accmed  it  coold  not  operate  on  anything  more  than  sncn  equity  of 
redemption. 

Section  253  of  die  Kevenne  law  declares  that  the  taxes  assesfied 

against  real  estate  shall  be  a  lien  thereon  from  and  indading  the 

first  day  of  May  in  the  year  in  which  they  are  levied.      Bnt  the 

-  taxes  assessed  upon  personal  property  are  made  a  Uen  npon  the 

Srsonal  property  of  the  person  assessed,  from  and  after  the  tax- 
oks  are  received  by  the  collector.     Sec.  254. 

Section  255  provides  that  each  class  of  property  may,  mider  cer- 
tain <nrcamBtance8,  be  made  liable  for  taxes  dne  upon  the  other 
class  by  the  same  owner,  bnt  it  creates  no  lien  whatever.  A  lien 
may  be  perfected  nnder  it,  by  the  proper  steps,  bnt  the  section 
itself,  by  its  own  force,  cannot  raise  sncn  a  lien.  SchafFer  v.  State, 
60  ni.  179.  See  also  HiU  v.  Figley,  23  id.  413 ;  Same  v.  Same,  25 
id.  158. 

The  words  of  the  statute  which  give  a  lien  on  personal  property 
for  the  tax  on  other  personal  property,  do  not  expressly,  or  by  necee- 
Bary  implication,  attempt  to  <^ve6t  any  prior  lien  or  extinguish  any 
interest  vested  in  another  party.  The  lien  is  given  on  the  prop- 
erty of  the  person  assessed.    Sec.  354,  Rev.  act 
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UuLKKT,  J. — Thia  waa  a  bill  in  chanceir,  filed  by  defendant  in 
fflTor  on  the  11th  of  April,  1868,  in  the  Madison  Connty  Cinmit 
Oourt,  against  the  plaintiSB  in  error  as  collectors  of  taxes  of  the 
Berend  counties  in  tiiis  State  through  which  the  railway  of  defeud- 
aot  in  error  runs,  to  enjoin  the  coDection  of  the  taxes  assessed  on 
the  capital  stock  of  the  Toledo,  Wabash  and  Western  By.  Co.  for 
the  years  1873  and  1874. 

It  appears  from  the  bill  and  findings  of  the  decree  in  this  case, 
that  the  Toledo,  Wabash  and  Western  By.  Co.,  on  the  first  d&y 
of  January,  1873,  being  then  the  owner  oi  what  now  constitntes 
the  railway,  rolling  stock,  franchise,  etc.,  of  the  Wabash  By.  Co., 
executed  thereon  a  mortgase,  or  deed  of  trust,  to  the  New  York 
Guaranty  and  Indemnity  Company,  to  secure  an  indebtedness  of 
the  railroad  company  amounting  to  five  million  of  dollars,  which 
mortgage,  in  a  few  days  thereafter,  was  duly  recorded  in  the  several 
ooDuties  through  which  the  road  runs;  tnat  subeequently,  in  the 
years  18^3  and  1874,  this  property  was  assessed  as  the  property  of 
the  Toledo,  Wabash  and  Western  By.  Co. ;  that  default  having 
been  made  in  the  pj^ment  of  the  mortgage  debt,  legal  proceedings 
were  instituted  in  lebmary,  1876,  to  foreclose  the  mortgage,  and 
BDch  proceeding  were  had  that  a  decree  was  rendered  directing 
the  sale  of  the  mortgage  property ;  that  the  property,  in  pursuance 
of  the  decree,  was  subsequently  sold  by  a  special  master,  and  John 
W.  Ellis,  Alexander  M.  White  and  othera  became  the  purchasers; 
that  the  property  was  duly  transferred  and  conveyed  by  deed  to 
the  purchaseis,  and  the  sale  and  transfer  approved  and  confirmed 
by  the  court ;  that  the  said  purchaaera  afterwards  sold  and  conveyed 
the  same  to  defendant  in  error,  and  that  since  that  time  the  defend- 
ant in  error  has  been  the  owner  and  in  the  possession  and  control 
of  the  same ;  that  all  taxes  assessed  upon  the  tangible  property  had 
been  fully  paid,  but  that  the  taxes  assessed  npon  the  capital  stock 
for  the  years  1873  and  1874,  as  above  stated,  were  still  unpaid,  and 
that  warrants  for  their  collection  were  then  in  the  hands  of  the  col- 
lectors, which  they  were  threatening  to  levy  upon  the  property  of 
ilefendant  in  error.  Upon  this  state  of  facts,  the  court  below  per- 
petnally  enjoined  the  collection  of  the  taxes  in  qnestion. 

The  evidence  upon  which  the  decree  was  rendered  has  not  been 
preserved.  Ko  bill  of  exceptions  or  certificate  of  evidence  is  to  be 
lonnd  in  the  record.  The  propriety  of  the  decree,  therefore,  must 
he  determined  exclusively  from  the  allegationa  in  the  bill  and  the 
facts  f oond  by  the  court  as  they  appear  in  the  decree  itself,  as  it 
moBt  be  presumed  that  the  evidence  was  legally  snfGcient  to  snp- 
port  the  findings  of  the  court.  Indeed,  it  is  a  general  rule  that  a 
court  of  review,  where  nothing  appears  to  the  contrary,  will  indulge 
in  all  reasonable  presumptions  tor  the  purpose  of  sustaining  the 
decree  of  the  lower  court. 

Upon  an  inspection  of  the  decree,  it  will  be  readily  seen  that  it 
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specially  finds  to  be  trae  every  material  fact  charged  in  the  VSl, 
and  Uiat,  on  the  other  hand,  it  contains  no  findings  that,  in  our 
jad^ent,  at  all  modify  the  legal  effect  of  the  facts  thns  fonnd.  It 
most,  therefore,  follow  that  if  the  facts  charged  in  the  bill,  oonced- 
ing  them  to  be  tme,  are  enfficient  to  enetain  the  decree,  the  Circuit 
Court  committed  no  error  in  rendering  it. 

It  is  conceded,  in  the  ai^ument,  that  before  the  aseesament  of  the 
taxes  in  controversy,  the  Toledo,  Wabasli  and  Western  Ry.  Co.  ex- 
ecuted the  deed  of  trust  or  mortgage  through  which  the  defendant 
in  error  claims  title,  on  the  property  now  sought  to  be  taken  in 
satisfaction  of  the  taxes ;  but  it  is  claimed  that  the  mortgage  was 
neither  acknowledged  and  recorded  as  a  chattel  mortgage  nor  was 
poeseBsion  taken  of  the  mortgaged  property  until  after  the  warrants 
lor  the  collection  of  the  taxes  came  into  the  hands  of  the  collectors, 
and  that,  therefore,  notwithstanding  the  mortgage,  the  property  is 
liable  for  the  taxes.  Bnt  the  answer  to  this  is,  that  the  decree 
specifically  finds  that  the  mortgage  under  which  defendanf  in  error 
claims  was  a  valid  lien  on  the  property  prior  to  the  assessment  and 
delivery  of  the  warrants  to  the  collectors,  and  if  this  finding  of  the 
oonrt  is  trae,  and  so  we  mnst  consider  it,  the  mortg^e  must  have 
been  properly  acknowledged  and  recorded,  or  possession  most  have 
been  taken  under  it,  provided  the  statute  in  reference  to  chattel 
mortgages  has  any  application  to  railroad  mortgages,  like  the  one 
in  question,  of  which  we  at  present  express  no  opmion.  By  way 
of  reply  to  this,  it  is  said  that  the  decree  also  shows  that  the  mort- 
gage expired  on  the  1st  of  Jani^ry,  1875,  and  that  the  commence- 
ment of  the  suits  of  foreclosure  and  the  appointment  of  a  receiver 
did  not  occur  until  in  the  following  month,  and  that,  by  reason  of 
the  delay  in  taking  possession  of  the  mortgaged  property,  the  lien 
under  the  mortgage  was  lost,  and  the  tax  Hen  thereupon  attached. 
The  trouble  with  tnis  position  is  that  it  assumes  that  possession  was 
not  taken  of  the  mortgaged  property  until  after  the  warrants  came 
to  the  collectors*  hands,  a  fact  which  does  not  appear  by  the  decree. 
If  any  of  the  findings  of  the  decree  were  necessarily  mcompatible 
with  the  fact  that  flie  mortgage  was  a  valid  lien  on  the  property 
before  the  warrants  came  to  the  hands  of  the  collectors,  the  argn- 
ment  would  have  much  force  in  it,  but  they  are  not.  For  anght 
diat  appears  from  the  record,  the  mortgagee  may  have  taken  po&- 
session  of  the  property  at  the  time  of  tne  execution  of  the  mort- 
gage, and  contmned  in  posBession  till  superseded  by  the  receiver. 
There  is  no  proof  on  this  subject  one  way  or  the  other,  and  all  pre- 
sumptions must  be  indulged  in  favor  of  the  findings  of  the  court. 

Even  the  mortgage  is  not  before  us,  to  enable  us  to  determine 
what,  if  any,  provisions  it  contained  on  that  subject.  It  is  true, 
we  find  in  the  transcript  what  purports  to  be  a  copy  of  such  a 
mortgage,  and  also  what  purports  to  he  an  agreement  between  the 
parties  to  this  suit,  that  such  copy  might  he  used  in  evidence  with 
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like  effect  ae  if  the  original,  but  neither  the  agreement  nor  the 
sappoeed  cop;  is  in  any  manner  verified  except  br  simply  being 
copied  into  ue  traoBcript  bj  the  clerk.  That,  as  nas  often  been 
beld,  is  not  snfficient,  and  does  not  make  them  a  part  of  the  record. 
The  law  has  prescribed  the  manner  in  which  this  may  be  done 
when  desired,  but  there  has  been  no  compliance  with  it  in  this 
instance,  even  if  there  was  any  intention  of  doing  so.  It  is  well 
settled  that  even  exhibits  to  bills  and  answers,  when  songht  to  be 
need  as  evidence,  when  not  of  such  character  as  the  court  will  take 
judicial  notice  of  their  geniiinenees,  mast,  like  any  other  instm- 
ments  of  evidence,  be  satisfactorily  identified  and  proven.  Bnt 
even  if  we  were  permitted  to  consider  these  instruments,  there  is 
nothing  in  &e  record  to  show  the  supposed  copy  was  need  in  evi- 
dence, for  the  stipulation,  assuming  it  to  be  one,  doee  not  make  it 
evidence  in  the  canse,  but  only  anUiorizes  it  to  be  done  if  desired. 

Bnt  i^  is  farther  suggested,  that  the  decree,  in  so  far  as  it  finds  the 
mortgage  to  be  a  prior  valid  lien  on  the  property,  is  not  based  on 
any  allegation  in  the  bill  to  that  effect,  and  for  that  reason  it  mnst 
be  regarded  as  both  erroneoue  and  inoperative. 

It  18  conceded  that  the  findings  of  a  decree  with  reference  to  a 
matter  about  which  there  is  do  allegation  whatever,  cannot  be 
sustained.  But  this  principle  has  no  application  to  cases  where  the 
facts  found  by  the  decree  nave  been  merely  defectively  stated  in 
the  bill.  There  is  no  qnestion  as  to  the  fact  that  the  bill  in  the 
present  case  distinctly  avers  the  making  of  the  mortgage,  and  as 
every  valid  mortgage  of  necessity  implies  a  lieu,  we  are  of  opinion 
that  this  averment,  in  the  absence  of  objections  to  its  snfficiency, 
fnlly  warranted  the  court,  if  the  facts  justified  it,  as  we  must  pre- 
Bume  they  did,  in  finding  the  mortgage  was  a  valid  lien,  as  stated  in 
tlie  decree. 

It  is  finally  objected,  that  the  finding  of  the  decree,  in  this  re- 
spect, is  a  mere  conclusion  of  law,  and  for  that  reason,  also,  it  is 
erroneous  uid  inoperative. 

We  do  not  regard  this  position  tenable  either.  It  is  the  constant 
and  universal  nsage  for  courts  of  eqnity  to  investigate  and  deter- 
mine,  as  matters  of  fact,  questions  of  this  character.  They  are 
known  to  the  Uw  as  mixed  onestions  of  law  and  fact,  and  when 
they  arise  in  a  court  of  law,  if  required,  they  have  to  be  submitted 
to  a  jury,  though  not  precisely  in  the  form  the  present  qnestion  is 
presented. 

Whether  a  lien  is  created  by  an  instrument  purporting  to  be  a 
mortgage  must,  of  necessity,  depend,  in  every  cose,  npon  a  variety 
of  circumstances.  Every  condition  essential  to  the  validity  of  a 
contract,  in  addition  to  the  requirements  of  the  statute,  if,  as  before 
stated,  it  has  any  application  to  mortgages  of  this  kind,  is  involved 
in  such  an  inqmry. 

I^  for  illustration,  the  instmmcnt  liss  been  obtained  by  frand, 
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proof  of  such  fact,  ■wlien  set  up  by  way  of  defence,  will  defeat  tlia 
lien  ;  and  bo  of  various  other  defences  that  mieht  be  suggested. 
In  tlie  case  supposed,  assaming  the  mortoage  to  be  r^nlai  on  its 
face,  the  existence  or  non-existence  of  uie  lien  would  depend, 
solely,  upon  the  fact  whe^er  it  had  been  obtained  by  fraud  or 
not. 

Of  course,  where  no  question  is  made  with  reference  to  a  mort- 
gage, except  what  appears  on  its  face,  the  court  will  then  say,  as 
matter  of  law,  whether  the  instrument  is  valid  as  a  mortgage,  or 
not ;  or,  in  other  words,  whether  or  not  it  creates  a  vaEd  lien. 
Yet  that  is  but  an  illustration  of  the  general  principle,  that  where 
the  facts  are  conceded  or  definitely  ascertains,  the  court  will  then 
determine,  as  matter  of  law,  the  oonclasions  to  be  deduced  from 
them. 

Whether  an  instrument  is  operative  as  a  mortgage,  or,  in  other 
words,  creates  a  lien  upon  the  property,  is  no  more  a  mere  conclu- 
sion of  law  than  whether  a  given  instrument  is  the  last  will  and 
testament  of  an  alleged  testator,  or  whether  one  daimiug  as  heir 
or  executor  is  entitled  to  a  particular  estate.  All  isen^  of  this 
kind  present,  for  the  determination  of  the  conrt,  mixed  questions 
of  law  and  fact.  We  are  cleai'Iy  of  the  opinion  ^ere  is  nothing  in 
this  objection, 

For  the  purposes  of  taxation,  so  f ar  ae  this  controvermr  is  con- 
cerned, we  agree  with  plaintiff  in  error,  there  is  no  difference 
between  the  tangible  and  intangible  property,  and  the  rights  of  the 
parties  to  it  must  be  determine  just  as  though  no  such  distinction 
existed. 

We  regard  the  situation  of  the  parties  precisely  as  if  the  taxes 
in  question  had  been  assessed  npon  the  tangible  property  instead  of 
the  capital  stock.  If  the  property  of  the  present  company  could 
be  held  for  the  taxes  in  the  one  case,  it  can  in  the  otuer.  And 
whether  it  can  be  held  in  either  depends  npon  whether  the  law, 
by  reason  of  the  asseesment  of  personal  property,  gives  a  specific 
lien  upon  it  for  the  taxes,  that  follows  it  into  whosesoever  hands  it 
may  happen  to  come,  until  thev  are  paid ;  and  this  really  is  the 
most  important  qnestion  involved  in  the  case. 

In  support  of  the  affirmative  of  this  proposition,  counsel  for 
plaintiff  m  error  hare  cited  a  number  of  cases,  but,  in  our  judg- 
ment, none  of  them  sustain  it.  Most  of  them  are  cases  in  which 
the  tax  sought  to  be  enforced  was  assessed  upon  real  property, 
which  is  governed  by  principles  essentially  different  from  those 
which  are  applicable  to  assessmente  on  personal  property. 

Under  our  system  of  taxation,  aud  that  of  other  States,  so  far  as 
we  are  advise^  the  tax  on  each  tract  of  land  is  kept  separate  and 
distinct  from  the  tax  on  every  other  tract,  and  such  tax  not  only 
becomes  a  debt  against  the  owner,  which  may  be  recovered  in  a 
personal  action,  as  in  other  cases,  but  a  charge  npon  that  particnlar 
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tract  of  land,  and  no  other,  and  upon  tlie  payment  of  snch  tax  tlie 
owner  may  sell  and  convey  the  same,  free  from  all  chargree  on  ac- 
count of  taxes  assessed  i^inst  other  tracts.  Bnt,  in  aefanlt  of 
such  payment,  the  law  authorizes,  in  addition  to  the  remedy  given 
against  the  owner  personally,  a  direct  proceeding  againet  the  land 
itself,  by  which  judgment  may  be  had  against  it,  jnst  as  though  it 
were  a  person,  and  it  may  finally  be  sold  under  Buch  jndgment. 
Inasmuch,  therefore,  as  the  land,  as  well  as  the  owner,  is  pnmarily 
liable  for  the  tax,  whoever  pnrchascs  it,  or  otherwise  sncceede  to  the 
title,  must  necessarily  take  it  subject  to  the  charge  until  the  tax  is 

r'd.  If  any  such  specific  charge  is  created  upon  a  personal  chattel 
reason  of  ite  aeseesntent,  it  ie  clear  the  law  has  provided  no  means 
by  which  the  public  may  know,  as  in  the  case  of  real  property,  the 
extent  of  euch  charge.  Indeed,  the  very  observance  of  the  law 
prescribing  the  manner  of  keeping  taz-booka  renders  it  absolutely 
impossible  to  even  leam  its  extent. 

So  it  wonld  follow,  if  one,  any  time  after  aseessment,  though 
months  before  the  tak^  were  due,  should  buy  a  horse,  cow,  or 
other  article  of  property,  and  the  party  to  whom  it  was  as- 
eessed  should  happen,  in  the  meantime,  to  fail,  the  only  way  the 
purchaser  could  obtain  a  clear  title  to  the  property  would  be  to 
pay  all  the  personal  taxes  of  tlie  insolvent  tax-debtor,  and  this,  in 
some  cases,  might  be  equivalent  to  a  loss  of  the  property  altogeth- 
er. If  such  were  the  law,  no  man  could  know  when  he  was  safe  in 
buying  property,  for  the  effect  of  it  would  be  to  create  an  almost 
infinite  number  of  secret  liens — which  the  law  ever  abhors — 
afainst  which  no  prudence,  care  or  foresight  coald  protect  one, 
Nothing  bnt  a  clear,  unequivocal  declaration  of  the  law-making 
power  wonld  satisfy  us  that  the  legislature  ever  intended  to  sanc- 
tion snch  a  state  of  things. 

If  it  had  been  the  intention  of  the  legislature  to  create  a  specific 
charge  upon  every  article  of  personal  property,  to  the  extent  of 
the  tax  assessed  on  its  valuation,  as  it  uas  on  each  tract  of  land, 
some  provision  certainly  would  have  been  made  by  which  the  ex- 
tent of  the  chai^  conld  be  definitely  ascertained,  so  as  to  prevent 
great  hardships  and  frauds  upon  innocent  purchasers.  And  since 
this  has  not  been  done,  in  the  absence  of  any  express  provision  to 
that  effect,  we  must  hold  that  it  was  not  the  intention  of  the  legis- 
lature to  create  any  sueJi  cha)-ge. 

"We  do  not  deem  it  necessary  to  review  the  various  provisions  of 
the  statute  that  may  be  supposed  to  have  some  bearing  on  the  ques- 
tion. To  do  so  would  lead  to  unwarrantable  prolixity.  Sufiice  it 
to  say,  we  have  carefully  examined  the  entire  Revenue  act,  and  do 
not  find  in  it  a  single  section,  clause  or  sentence  that  seems  in  the 
eli^test  d^^e  to  favor  the  view  suggested,  but,  on  the  contrary, 
many  of  its  provisions  clearly  lead  to  the  very  opposite  conclnsion. 
The  whole  revenue  system  is  purely  statutory,  ana  it  is  well  settled 


Digitized  t,  Google 


123  BINKEBT  ET  AL.  V.  WABASH  ET.  CO. 

tliat  all  tax  liens  exist  only  by  reason  of  pOBitive  Btatutoiy  enacts 
ments. 

What  we  have  here  said  with  reference  to  the  inconTeniences 
and  hardBhipe  growing  ont  of  secret  liens,  is  directed  against  the 
hypothesis  mat  snch  tienfi,  under  onr  revenue  Bvstem,  liave  any 
existence  nntil  aft€r  the  tax-books  come  into  the  Iiands  of  tbe  col- 
lector. Of  coarse  these  same  incoDvenieucea  exist  to  a  limited 
extent  after  that  time,  bnt  tbey  ore  not  to  be  extended  by  judicial 
construction. 


While  the  right  to  raise  revenue  by  taxation  is  necessarily  inher- 
int  in  every  government,  yet,  in  all  constitutional  governments, 
like  ours,  tliia  right  is  regulated  by  law,  and  can  only  be  exercised 


in  the  manner  and  for  the  purposes  specified  in  the  constitution 
and  the  statutes  of  the  State. 

This  question  is  not  left  in  donbt  by  our  legislature.  It  haa 
spoken  in  terms  that  leave  no  just  ^roond  for  misappreliension. 
Section  253,  of  the  Kevlsed  Statutes  of  1874,  provides  as  follows : 
"  The  taxes  assessed  npon  real  properly  rfiall  be  a  lien  thereon,, 
from  and  including  the  first  day  of  May  in  the  year  in  which  tbey 
are  levied,  until  the  same  are  paid." 

Tbe  next  section,  254,  is  in  these  words:  "The  taxes  asseesed 
upon  personal  property  sliall  be  a  lien  npon  the  personal  property 
01  the  person  assessed  from  and  after  the  tax-books  are  received  by 
the  collector." 

By  virtue  of  one  or  the  other  of  these  provisions  every  tax  Iie» 
exists.  The  statute  having  in  both  cases  fixed  a  definite  time  when 
tbe  lien  shall  commence,  is  equivalent  to  saying  it  shall  not  com- 
mence before  that  time.  The  lien  given  for  t£e  personal  tax  ba& 
no  reference  to  the  property  originally  assessed,  but  it  is  a  ben  that 
attaclies  to  all  the  personal  property  of  the  tax-debtor,  without  re- 
gard to  whether  it  was  previously  assessed  or  not.  The  very 
wording  of  the  section  directly  negatives  the  idea  that  the  Hen 
has  any  special  reference  to  the  previonslj  assessed  property, 
or  that  it  creates  any  lien  at  all  upon  such  property,  unless  it  be- 
longs to  the  tax-debtor  at  the  time  the  tax-books  come  to  the  hands 
of  the  collector.  Had  the  legislature  intended  anything  of  that 
kind  it  would  have  provided  that  the  taxes  should  be  a  Tien  upon 
the  property  assessed,  and  not,  as  it  has,  upon  the  property  of  tbe 
person  assessed.  "When  the  tax-books  come  to  the  collector's 
bands,  the  personal  taxes  at  once,  and  not  before,  just  like  an  exe- 
cution, become  a  lien  upon  all  the  personal  property  which  the  per- 
son assessed  then  owns,  without  r^ard  to  what  be  may  have 
owned  when  the  assessment  was  made.  This  is  the  plain  provision 
of  the  statute,  and  the  construction  now  given  it  is  in  strict  conform- 
ity with  the  previous  decisions  of  this  court. 

It  is  further  objected  that  the  decree  in  this  case  is  void  as  Uy 
one  of  the  defendants,  and  being  a  joint  decree  it  must  be  reversed 
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u  to  ftll.  It  is  ftdmitted  that  coonael  for  pkiotifE  in  raror  etate  the 
I»w  correctly  on  tliis  subject,  and  the  only  question  a  whether  the 
ease  u  brought  within  the  principle. 

The  bill,  after  setting  out  the  interest  of  the  defendant  in  error 
in  the  property  sought  to  be  charged  with  the  taxes,  proceeds  to 
chu^  that  the  collectors  of  the  several  counties  through  which  the 
road  nms,  including  tliat  of  Scott  county,  had  in  their  hands  cer- 
tain tax-warrants  which  they  were  aboat  to  levynpon  the  property 
in  question.  The  bill  then  charges  that  certain  persons,  naming 
them,  are  respectively  collectors  of  these  counties,  among  whom 
one  John  H.  Coats  is  mentioned  as  collector  of  Scott  county,  and  a 
gnmmons  was  issued  against  him  as  snch. 

R.  A.  Blair,  the  then  sheriff  and  collector  of  Scott  county,  re- 
tnmed  this  summons  with  an  indorsement  thereon,  to  the  effect 
tltit  the  same  was  not  served,  for  the  reason  there  was  not  then, 
and  never  had  been,  any  one  in  his  county  answering  the  descrip- 
tion of  "  John  H.  Coats,  collector  of  Scott  county." 

Snbsequent  to  this  return,  and  without  any  further  steps  being 
taken  to  oring  Coats  into  court,  au  amendment  was  filed  to  the  bill, 
in  the  entitling  of  which  the  name  of  Kobert  A.  Slair,  the  real  col- 
lector, was  Bucntituted  for  that  of  Coats,  and  the  lattePa  name  does 
not  farther  appear  in  the  proceedings.  After  the  substitution  of 
Blair's  name  lor  Coats,  Blair,  as  collector  of  Scott  county,  filed 
■n  answer  to  the  amended  bill,  and  the  cause  proceeded  to 
decree  without  any  question  being  made  as  to  the  r^^ularitj  of  the 
proceeding. 

Under  this  state  of  facts  we  do  not  understand  any  decree  was 
entered  against  Coats.  Tho  objection  ui^ed,  therefore,  has  no 
foundation  in  fact.  But  even  if  this  were  not  so,  we  do  not  rE^;:ard 
the  objection  well  taken  for  otlier  reasons.  It  clearly  appears  trom 
the  record  that  the  suit  was  originally  institoted  against  Coats 
under  a  mistake  of  fact.  The  suit  was  brought  against  him  in  a 
tnppoeed  official  charact€r,  which  the  return  of  the  officer  and  the 
amended  bill  shows  he  did  not  sustain.  There  was  really  no  one 
in  esie  answering  the  description  of  John  H.  Coats,  coUector  of 
Soott  county,  and  it  therefore  follows,  whether  the  decree  was  or 
vae  not  rendered  against  him  cannot  in  the  slightest  manner  prej- 
ndice  the  parties  here  complaining.  The  I'ocord  shows  conclusive- 
ly that  if  there  be  snch  an  individual  as  John  H.  Coats,  he  cannot, 
is  a  mere  private  individual,  have  the  slightest  interest  in  the  suit 
that  could  in  any  manner  affect  the  rights  of  plainti^  in  error,  and 
nich  being  the  fact  it  is  clear  they  have  no  right  to  complain  on  the 
ground  suggested. 

Perceiving  no  error  in  the  record,  the  decree  of  the  Circuit 
Conn  is  affirmed. 

Decree  affirmed. 
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Walebb,  J.,  diaBenting. — I  am  unable  to  concur  in  the  eonclnsioQ 
annoonced  in  this  case,  or  the  reasoning  by  which  it  is  reached.  It 
was  stipnlated  that  copies  of  the  mortgage,  and  other  documents 
therein  referred  to,  might  be  read  in  evidence  in  place  of  the  orig- 
inals. They  were  found  on  file  in  the  case,  and  the  clerk,  aftra- 
copying  them,  certifies  that  the  transcript  thns  made  is  a  tme,  per- 
fect and  complete  record  of  the  proceedings  in  the  case.  It  is 
therefore  reasonable  to  conclude  that  they  were  read  on  the  hearing. 
The  bill  described  the  morteage,  its  foreclosure  and  the  sale  of  the 
property,  and  its  purchase  oy  defendant  iu  error,  as  grounds  for 
the  relief  sought.  To  succeed,  defendant  in  error  was  compelled 
to  prove  the  existence  of  the  mortgage  as  alleged,  and  I  am  com- 
pelled to  helieTe  that  the  copy  wafi  read  in  evidence.  The  stipnian 
tion  was  made  to  enable  defendant  in  error  to  so  read  it,  and  as 
they  could  not  have  recovered  without  reading  it  or  the  origmal, 
and  BS  the  original  is  not  on  file  in  or  among  the  papers  in  the  case, 
and  the  copy  is,  the  conclusion,  to  my  mind,  is  iireeistible,  that  the 
copy  was  r^id  in  evidence.  Had  a  deposition  been  so  filed  the  pre- 
sumption would  be  that  it  was  read,  although  there  was  no  certif- 
icate by  the  court  that  it  had  been.  Then  why  exclude  the  copy 
of  the  mortgage  thus  fonnd,  and  when  it  had  Seen  agreed  that  it 
might  be  r^l  In  regard  to  reading  depositions,  there  are  no  stipn- 
lations  that  they  may  be  read,  but  the  parties  have  a  right  to  read 
them  on  a  hearing,  and  because  of  that  right  the  law  presumes  they 
were  read.  So  here,  under  the  stipulation,  complainant  had  the 
right  to  read  the  copy  of  the  mortgage,  and  why  not  presume  it  was 
read? 

On  turning  to  the  copy  of  the  mortgage,  certified  by  the  clerk 
to  be  a  part  of  the  record,  we  find  that  it  executed  and  was  ac- 
knowledged in  the  State  of  Ohio.  Nor  was  there  any,  the  slightest 
effort  to  conform  to  the  Chattel  Mortgage  law,  either  in  its  ac- 
knowledgment, or  having  it  entered  on  the  docket  of  the  justice 
of  the  peace  where  the  property  was  situated.  The  property  on 
which  the  tax  became  a  Tien  was  persoual,  and  was  included  in  the 
mortgage,  and  was  of  the  character  embraced  in  and  referred  to 
in  the  Chattel  Mortgage  law;  and  the  railroad  was  an  intangible 
person,  and  derived  its  entire  power  to  make  a  mortgage  by  the 
statute,  and,  in  doing  so,  it  most  conform  to  the  statute  authoriz- 
ing the  corporation  to  make  or  receive  a  mortgage.  A  failure  to 
do  so  renders  it  void,  as  it  would  if  made  by  an  individual,  and  no 
reason  is  perceived  why  there  should  be  any  distinction  made  be- 
tween natural  persons  and  corporate  bodies.  If  there  are  reasons, 
it  is  for  the  General  AssemDly,  and  not  tlie  courts,  to  allow 
them.  The  Chattel  Mortgage  law,  in  terms,  embraces  all  mort- 
gages on  chattels.  This  court  has  uniformly  held,  and  in  many 
cases,  that  in  executing  such  instruments,  a  failure  to  comply 
with  the  statutory  requirements  renders  them  void  as  to  third  per- 
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800%  and  for  the  Bame  reaeon  I  regard  this  mortgage  as  void  so 
far  as  it  related  to  peraoQal  property. 

If  it  was  void,  as  I  think  it  was,  although  prior  in  date  to  the  tax- 
TarraDts,  as  against  them  the  mortgagee  or  trnstee  did  not  acqaire 
a  enperior  lien.  When  the  warranta  were  delivered  to  the  coDect- 
ors,  they  became  a  lien  superior  to  that  of  the  mortgagee,  aad  a 
forecioenrc  coald  not  affect  that  lien,  as  it  had  attached  long  before 
complainant  acqpired  title.  The  warrants  still  remainea  in  the 
hands  of  the  coIlectorB,  bat  had  not  been  esecated  because  of  re- 
straining orders  and  injunctions,  nntil  after  the  foreclosure  and  sale 
of  the  property,  under  the  decree.  The  State  should  not  be  thua 
deprived  of  the  power  to  enforce  the  collectioii  of  its  revenue,  by 
snch  restraining  orders. 

I,  therefore,  Dold  that  this  decree  should  be  reverBod. 


JoHH  Shoup,  et  aL 


The  Gest&al  Bbanoh  Uhioh  Faoifio  R.  B.  Co. 
(24  Kanmu  BeporU,  H7.     Jviy  Term,  1880.) 

B-  entered  into  a  contract  in  wTitiug,  in  18fl8,  with  a  rulroad  compao;,  to 
nirchaae  certun  real  estate,  and  covenanted  to  paj  all  taxes  which  ahonld  be 
uwfnlly  impoeed  on  the  premises.  Under  the  contract,  he  went  into  ponee- 
don  or  the  land,  paid  a  small  portion  of  the  purcbaBe- money,  and  made 
raluable  improvements.  He  default«d  as  to  the  payment  of  taxes  for  the 
yean  1878,  1874,  1875,  and  1876.  In  Hay,  1677,  there  'was  a  utUeroent 
between  S.  and  the  company,  and  8.  relinquished  all  his  right  in  the  land  and 


all  its  claims  against  him  under  the 
thereof.  IMd,  That  B.  was  thereby  relieved  of  all  duty  or  obliga- 
tion to  pay  past  or  future  taxes  on  the  premises;  and  after  such  settlement, 
8.  was  Dot  debarred  from  acquiring  a  valid  tax  title  to  the  premises,  on  ac- 
count of  his  former  relation  with  the  railroad  company,  unaer  the  contract 
of  Nircbaae. 

The  omission  of  the  official  title  of  the  assessor  after  his  signature  to  the 
oath  to  his  official  return  of  the  valuation  of  real  estate,  and  the  absence  of 
the  offitnal  seal  of  the  count;  clerk  on  the  jurats  to  the  oath  of  the  assessor 
■tt*cbed  to  such  return,  and  upon  the  affidavits  of  the  publication  of  the  tax 
levy  and  tax  sale,  are  mere  irr^^arities,  and  will  not  invalidate  the  tax  pro- 
ceedings based  thereon. 

The  omiarion  of  the  name  of  the  person  to  whom  a  tract  of  land  is  noooened, 
from  the  notice  of  the  tax  sale,  and  from  the  notice  of  the  expiratioD  at  the 
time  for  redemption,  will  not  invalidate  the  title  conveyed  by  the  tax  deed 
to  the  tax  porcnaser  of  the  real  estate. 

Error  from  Jackson  District  Court. 

Ejectment  brought  by  the  Central  Branch  Union  Pacific  R.  B. 
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Co.  against  Joba  Shoiip,  Winfield  Shoup  and  ThomaB  H.  FhiUipi, 
to  recover  the  poeseeeion  of  the  southeast  quarter  of  section  nomber 
thirty-five,  in  township  number  five  of  range  number  sixteen,  sitn- 
ftte  in  Jackson  county.  The  petition  was  filed  April  12,  1878, 
and  alleged  that  the  plaintiS  was  the  owner  of  the  land  in  fee. 
John  Shoup  filed  a  general  denial.  Winfield  Shoup  denied  that 
the  plaintiS  was  seized  in  tlie  fee  of  the  land  and  Thomas  H. 
Phillipi,  in  his  answer,  denied  title  in  the  plaintiff,  alleged  that  he 
was  the  owner  and  in  the  possession  of  the  premises,  ana  demanded 
that  the  claim  of  pkiutifi  oe  determined  null  and  void.  Plaintiff 
filed  a  reply,  containing  a  general  denial  to  the  answer  of  Phillipi. 
On  the  second  trial,  at  the  April  Term  of  the  court  for  1879,  tne 
case  was  submitted  to  the  court,  without  a  jury.  At  the  re- 
quest of  all  the  parties,  the  court  made  certain  findings  of  fact, 
separately  from  its  conclusions  of  law.  The  conclusions  of  law 
were : 

"  1.  The  plantiff  is,  and  was  at  the  commencement  of  this  action, 
the  owner  in  fee  simple  of  the  lands  described  in  plaintiff's  petition, 
and  is  and  was  entitled  to  the  possession  thereof,  and  the  defend- 
ants were  and  are  unlawfully  keeping  the  plaintiff  ont  of  the  pos- 
session thereof. 

"  2.  The  said  John  8honp,  defendant,  could  not,  on  account  of 
the  relation  in  which  he  stood  to  the  plaintiff,  acquire  a  valid  tax 
title  on  said  tract  of  land  for  the  taxes  referred  to  in  the  fore- 
going findings  of  fact. 

"  3.  The  said  tax  deed  is  null  and  void  by  reason  of  the  defective 
and  insufficient  execution  of  the  prerequisites  to  the  execution  of 
said  tax  deed. 

'■4.  The  defendant,  Thomas  H.  Phillipi,  is  entitled  to  recover 
of  the  plaintiff  (before  the  plaintiff  shall  oe  let  into  possession  of 
said  land)  the  full  amount  of  all  taxes  paid  on  said  land,  with 
interest  at  the  rate  of  fifty  per  cent,  per  annum  up  to  the  26th  day 
of  June,  1877,  the  date  of  said  tax  deed,  including  the  costs  of  said 
deed  and  the  recording  of  the  same,  with  interest  on  said  amount 
at  the  rate  of  twenty  per  cent,  per  annum  to  this  date  (April  19, 
1879),  amounting  in  the  aggregate  to  the  sum  of  $367.28." 

Judgment  was  rendereoTadindging  to  the  railroad  company  pos- 
session of  the  premises  described  in  the  petition,  but  requiring  as 
a  condition  before  it  should  be  let  into  posseasion  that  it  should 
pay  to  Thomas  H.  Phillipi  the  taxes  paid,  with  interest  at  the  rate 
of  fif^  per  cent,  per  annum  up  to  June  26,  1877,  (the  date  of  the 
tax'deed,)  including  the  costs  of  the  deed  and  the  recording  of  the 
same,  wiui  interest  on  said  amount  from  said  date  to  the  trial,  at 
the  rate  of  twenty  per  cent,  per  annnm,  amounting  to  $367.28. 
All  parties  filed  motions  for  a  new  trial,  and  to  vacate  certain  find- 
ings. These  motions  were  overruled,  and  exceptions  token.  Pe- 
feudants  bring  the  case  here,  and  plaintiff  files  a  cross-petition  in 
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error;  therefore  both  'partiee  complain  of  the  jadgment,  and  ask 
for  a  review  of  the  proceediugB  in  the  district  court. 

John  C.  Dooglaes  and  Hayden  &  Hayden,  for  plaintiffs  in  error : 

The  court  erred  in  the  third  finding  of  fact,  and  in  the  first  con- 
clusion of  law.  Bat  if  there  can  be  anj  donbt  as  to  the  cODstmction 
which  shonld  be  placed  upon  the  third  finding  of  fact,  the  admifisioD 
made  bj  the  parties  upon  the  trial  shows  that  the  railroad  company, 
in  consideration  of  the  sorrender  of  the  contracts,  land  and  im- 
provemrats  by  Shoap,  released  "  all  its  claims  against  said  John 
Shonp  under  and  by  virtue  of  the  covenants  on  the  part  of  said 
John  Shoup,  in  the  said  contracts  and  each  of  them  contained." 
The  case  then  stands  upon  this  point  as  thoufh  Sbonp,  having 
failed  to  pay  the  taxes  during  the  continuance  of  nis  contracts,  hai^ 
upon  die  enrrehder  thereof  had  an  accoonting  and  settlement  with 
the  railroad  company  therefor,  and  had  then,  in  pursaauce  of  such 
eettlemeDt,  paid  to  the  railroad  company  an  amonnt  sufficient  to 
redeem  the  land  from  the  doliaquent  taxes.  Can  it  be  held  in  such 
ease  that  if  the  railroad  company  had  failed  to  use  the  money  for 
the  purpose  of  redeeming  the  land,  but  allowed  the  some  to  be 
conveyed  for  taxes,  that  John  Shonp  might  not  thereafter  have 
Mqaired  a  valid  title  from  the  purchaaer  1  (21  Kas.  712 ;  20  id.  709.) 

The  finding  of  the  court  below  that  the  tax  deed  was  in  due  form, 
ia  evidence  mat  no  defects  in  the  tax  sale  or  proceedings  exist, 
eicept  such  as  are  specially  fonnd  by  the  court.  The  most  of  the 
defects  appearing  in  the  tax-sale  proceedingg  are  plainly  **  mere 
irr^larities"  wildiin  the  meaning  of  §  113,  ch.  107,  Gen.  Stat. 
1868. 

In  die  recent  case  of  Stockle  v.  Sillabee,  in  the  Supreme  Court 
of  Michigan,  (2  N.  W.  Rep.  N.  S.  »00,)  Jndge  Cooley  said :  "  Bat 
the  time  nas  gone  by,  if  it  ever  was,  when  the  proceedings  of  tax- 
ing-officers are  to  be  criticised  with  microscopic  nicety,  and  the 
exact  time  and  method  of  everv  step  examined  to  detect  a  depart- 
nre  from  the  law,  however  insignificant  or  unconstitational.  The 
pohcy  of  the  law  is,  that  parties  shall  pay  legal  taxes,  even  though 
there  may  be  some  irregularities  in  demanding  them,  and  that  they 
diall  complain  to  the  courtB  of  those  errors  omy  whv^  may  injore 
tiiem." 

Even  ID  the  abeenee  of  a  statutory  provision  similar  to  §  113, 
■npra,  the  old  rale  was  that  tax  proceedings,  although  not  exactly 
utd  punctilionsly  correct,  are  yet  sufficienUy  so  for  legal  purposes, 
in  any  case,  if  no  error  was  committed  which  could  prejudice  the 
person  taxed.  (5  Mich.  151 ;  16  id.  162  ;  33  id.  29 ;  Blackwell  on 
Tax  Titles,  262-3 ;  Cooley  on  Taxation,  219,  220.) 

The  question  of  irregularities  in  tax  sales  and  the  effect  of  cura- 
tive statutes  is  discnaeed  in  Cooley  on  Taxation,  230,  and  it  will  be 
seen  that  the  Kansas  prospective  curative  Jaw,  the  most  far-reaching 
and  radical  one  in  existence,  is  not  even  mentioned  ;  but  ouder  a 
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leea  eweeping  law  (Iowa)  even  the  entire  omission  of  a  notice  of 
sale  ifl  tela  not  to  render  the  sale  or  deed  void.  (16  Iowa,  508 ;  29 
id.  356,  388-9;  81  id.  64,  66;  37  id.  568;  38  id.  141;  3  N.  W. 
Eep.,  N.  S.  604.) 

But  even  if  said  1 113  will  not  bear  the  constmction  claimed  hy 
ns,  Btill  we  claim  that  the  defects  in  the  tax-sale  proceedines  as 
shown  by  the  findines  of  the  court  below  go  to  the  form  only  of 
the  proceedings ;  and  the  rule  is  well  settl^,  that  when  the  objec- 
tion is  a  mere  non-compliance  with  some  direction  of  the  statute, 
.  QOtwithstandlog  which  the  taz  may  have  been  entirely  just,  it 
onght  not  to  have  the  efEect  of  invalidating  the  proceedmgs.  (11 
Wis.  470,  497.  See  also  19  id.  619 ;  9  Kaa.  477,  487;  21  id.  83, 
87 ;  9  Pa.  St.  170.) 

The  meet  serious  defect  found  in  the  tax  proceedings  is  the  omis- 
sion of  the  name  of  John  Shonp  in  the  redemption  notice,  but  the 
notice  being  perfect  in  all  other  respects  the  defect  is  clearlv  a 
mere  irregmarity  ;  and  heni^,  ander  our  statute,  it  does  not  afieck 
the  validity  of  the  deed.  (21  Wis.  174,  178,  331,  336;  1  Watts, 
42 :  4  id.  3630 

Everest  &  Waggener,  for  defendant  in  error : 

The  judgment  of  the  court  below  setting  aside  the  tax  deed 
which  had  been  iasued  on  the  land  in  dispute,  was  correct.  John 
Shonp  was  under  obligation,  by  his  contracts  with  the  railroad 
company,  and  by  reason  of  his  occupation  of  the  land,  to  pay,  and 
was  liable  for  tne  payment  of  the  taxes  on  the  land,  not  only  for 
the  year  1873,  but  for  the  taxes  of  the  years  1874,  1875  and  1876. 
At  the  time  of  the  levy  and  assessment  of  all  these  taxee,  be  waa  in 
possession  and  occupancy  of  the  land,  and  had  the  use  and  benefits 
thereof  from  the  spring  of  1869,  nntil  some  time  in  May,  1877.  We 
submit,  then,  that  Shoup,  under  the  quitclaim  deed  executed  to 
him  by  Charles  L.  Flint,  acquired  no  title  to  the  land  in  contro- 
versy. All  the  title  which  Flint  had  was  by  virtue  of  the  tax  cer- 
tificate that  bad  been  issned  to  Tyler  and  assigned  to  him,  and  upon 
which  he  bad  procured  a  tax  deed  to  be  issned  to  himself.  The 
acquisition  of  this  tax  title  by  Shoup  was  under  the  circnmstancee 
only  a  compliance  with  his  agreement  "  that  he  would  regularly 
and  seasonably  pay  all  such  taxes  and  assesBments  as  should  lawfully 
be  imposed  on  such  premises.*'  To  sustain  such  a  title  in  Shoup 
would  be  to  hold  that  he  could  violate  the  terms  of  his  contract, 
and  practice  a  fraud  npon  the  owner  of  the  land.  He  was  in  pos- 
session of  the  land  at  the  time  that  the  taxes  were  levied,  at  the 
time  of  the  tax  sale,  and  at  the  date  of  the  execution  of  the  tax 
deed.  (7  Kas.  110, 121,  et  seq.,  and  cases  cited ;  8  id.  90  ;  see  also 
19  Wis.  446.)  The  principle  of  law  is  well  settled,  that  a  person 
in  possession  of  lands,  whose  duty  it  is  to  pay  the  taxes  at  the  time 
of  the  aasessment,  cannot  permit  the  same  to  be  sold  for  tazee, 
and  acquire  directly  any  title  based  npon  a  failure  to  pay  such 
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taxes.  (22  "Wis.  1Y5 ;  24  id.  229 ;  31  id.  359 ;  2T  CaL  300 ;  86  id. 
322.) 

The  porcliase  of  tiie  tax  title  by  Shonp,  whoBe  duty  it  was  to  pay 
the  taxes,  operated  aa  a  payment  only,  and  he  acquired  no  rights  or 
title  to  the  land.     97  U.  8.  181,  and  cases  cited.) 

The  same  rule  applies  to  a  vendee  as  to  a  tenant.  He  eanaot 
acquire  a  title  adverse  to  bis  vendor  by  the  purchase  of  the  land  at 
a  tax  sale,  especially  bo  when  nnder  obligation  to  pay  taxes.  (20 
Eas.  639,  643.) 

Shonp,  having  acquired  no  title  by  reason  of  the  non-payment  of 
the  taxes,  hie  qnitclaim  deed  to  PhilHpi  passed  no  title  to  nim.  (11 
Johns.  91 ;  9  Cow.  13  ;  1  Paige  Ch.  473.) 

Where  a  person  relies  on  a  mere  quitclaim  of  the  interest  which 
a  party  may  have  in  property,  he  does  so  at  hia  peril,  and  mnst  see 
to  it  that  tnere  is  an  interest  to  convey.  He  is  presumed  to  know 
what  he  is  purchasing,  and  takes  it  at  his  own  risk.  (16  Minn.  26, 
and  cases  cited  ;  4  id.  282 ;  10  id.  141 ;  8  £as.  597,  et  seq .;  14  id. 
1480 

The  pretended  notice  of  the  expiratioD  of  the  time  for  redeem- 
ing said  lands,  given  by  the  county  treasurer,  is  of  no  effect  for  a 
non-compliance  with  the  law  in  force  at  that  time.  This  notice  is 
void  for  not  stating  the  name  of  the  person  to  whom  the  land  was 
assessed.  This  is  a  prereqaisite  required  by  the  statute  for  the 
benefit  of  the  land-owner,  and  no  valid  tax  deed  can  be  executed 
until  tliis  provision  of  the  law  has  been  complied  with.  (Gen.  Stat. 
1868,  ch.  107,  §  110 ;  7  Wend.  148 ;  16  id.  348,  550 ;  63  111.  341 ; 
52  id.  43 ;  38  id.  440  ;  50  Barb.  639 ;  Btirronghe  on  Taxation,  314, 
315,  316.)  This  is  not  a  mere  irr^;alarity,  but  a  vital  provision  of 
the  law  which  shonld  be  strictly  complied  with  before  the  land- 
owner can  be  divested  of  his  title.  (21  Wis.  [star  page  600],  607 : 
24  id.  664.) 

It  is  not  shown  by  any  finding  of  fact,  or  by  any  evidence,  that 
the  county  treasurer  ever  caused  to  be  posted  a  list  or  notice  of  un- 
redeemed lands  in  any  public  place,  or  any  place  in  his  county,  or 
that  be  posted  any  such  notice  in  his  office.  The  failure  to  comply 
with  this  provision  of  the  law  is  fatal.  It  was  just  as  essential  as 
the  publication  of  the  notice  in  a  newspaper,  and  is  by  statute  made 
a  prereqaisite.     (Gen.  Stat.  1868,  ch.  107,  §  110,  latter  part.) 

As  the  record  does  not  contain  the  evidence  produced  on  the  trial 
in  the  court  below,  and  as  no  special  finding  was  requested  or  given 
as  to  the  fact  whether  any  such  notice  was  ever  posted,  as  is  re- 
quired by  the  latter  part  of  §  110,  we  submit  that  the  general  judg- 
ment of  the  court  adjudging  the  tax  deed  void,  and  the  claim  of 
the  title  thereunder  be  held  for  naught,  will  be  upheld  by  this 
oonrt,  upon  the  well-settled  doctrine  that  errors  are  never  to  be  pre- 
sumed, and  that  in  the  absence  of  anything  being  shown  in  the 
record  to  the  contrary,  it  is  conclusively  presumed  that  sufficient 
6  A.  &  E.  R  Cu.— 9 
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erideDce  was  produced  to  suBtain  the  judgment  of  the  court  below. 
(22  "Wifl.  175 ;  31  id.  359  ;  34  id.  329.) 

There  are  very  many  qnestions  of  fact,  errors,  and  fatal  omis- 
eions,  which  tnigtit  have  been  shown  in  the  conrt  below,  to  snetain 
the  jnds:meat  and  the  third  oonelnBion  of  law ;  and  the  well-settled 
principle  of  law  is,  that  error  will  never  be  presumed,  bnt  mnBt  be 
affirmatively  shown ;  and  where  the  record  is  silent,  no  error  will 
be  presumed.  It  does  not  even  appear  affirmatively  by  the  tran- 
Ecript  annexed  to  the  petition  in  error,  that  all  the  conclusions  of 
fact  or  conclusions  of  law  made  or  found  by  the  court  below  are 
contained  in  the  record  here.  This  conrt  cannot  say  that  the  judg- 
ment of  the  district  conrt  in  any  respect,  or  any  of  its  findings,  is 
unsupported  by  evidence,  as  the  record  does  not  parport  to  contain 
all  the  evidence  in  the  case.  It  is  claimed  that  tbe  third  finding  of 
fact  is  unsupported  by  the  evidence,  and  is  contrary  to  the  evidence, 
as  diown  in  the  bill  of  exceptions,  but  how  that  fact  might  have 
appeared,  had  all  the  evidence  been  preserved,  this  conrt  cannot 
say.     (8  Kas.  38,  466  ;  15  id.  3T8.) 

HoKTON,  0.  J. — The  trial  conrt  adjudged  that  the  railroad  com- 
pany was  the  owner  in  fee  of  the  premises  in  controversy  at  the 
commencement  of  this  action,  but  required  the  company  to  pay  to 
Fhillipi  taxes,  interests  and  costs  amounting  to  $367.28,  before  it 
should  be  let  into  poeseesion.  Both  parties  are  dissatisfied  with  the 
judgment.     FlaintifEs  in  error  claim  that  the  tax  deed  of  June  26, 

1877,  vested  in  Cliarles  L.  Flint  an  absolute  estate  in  fee  to  the 
land;  that  such  title  was  transferred  by  Flint  to  John  Shonp  on 
January  18,  1873,  and  from  Shoup  to  Phiilipi   on   February   6, 

1878,  Tlie  defendant  in  error  contends  that  John  Shoup  was 
Tinder  a  duty  to  pay  all  the  taxes;  that  his  quitclaim  deed  to 
Phiilipi  passed  no  title,  interest  or  lien;  therefore,  the  order  re- 
quiring tne  railroad  company  to  pay  taxes,  interest  and  costs  as  a 
preceaent  condition  to  being  let  mto  possession,  was  wholly  erro- 
neous. 

Our  attention  is  first  called  to  the  second  conclusion  of  law  of  tbe 
court,  "  that  said  John  Shoup  could  not,  on  account  of  tlie  relation 
in  which  he  stood  to  the  railroad  company,  acquire  a  valid  tax  deed 
on  tbe  land."  This  conclusion,  we  suppose,  is  intended  to  be  based 
upon  the  following  findings : 

1.  On  September  5,  1871,  the  president  of  the  United  States  of 
America  executed  and  delivered  to  the  said  Central  Branch  Union 
Pacific  B.  R.  Co.,  plaintiff,  under  and  in  accordance  with  thetreaty 
concluded  between  the  United  States  and  the  Kickapoo  Indians  on 
or  aboQt  May  28,  1863,  a  patent  for  numerous  tracts  of  land,  in- 
cluding the  Bontheafit  quarter  of  section  thirty -five,  in  townsliip  five, 
south,  of  range  sixteen,  east,  in  Jackson  county,  Kansas,  and  there- 
by conveyed  said  land  to  the  plaintiff ;  and  the  same  is  still  owned 
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hj  the  plaintiff,  unless  the  title  hae  been  diyested  by  the  proceed- 
ings heieinaf  ter  mentioned. 

2.  On  September  24,  1868,  the  defendant  John  Shonp  entered 
into  ft  contract  in  writing  wil^  the  plaintiff,  whereby  the  said  John 
Shonp  ureed  to  pnrohaee,  and  the  plaintiff  agreed  to  sell,  the 
vest  naif  of  said  qnarter-eection  of  land  for  |680,  in  nine  annoal 
papients,  with  interest  thereon  annnally  at  the  rate  of  ten  per 
cent  per  annom ;  and  the  eaid  John  Snoop  covenanted  in  sud 
contract  with  the  plaintiff  that  be  would  r^jmarlv  and  seasonably 
pa;  aU  anch  taxea  and  assessments  as  shonld  be  lawfully  imposed 
on  aaid  premises.  Said  contract  was  numbered  531.  And  on  Oc- 
tober 7, 1868,  the  said  John  Shoup  entered  into  a  contract  inwrit^ 
ing  with  the  plaintiff,  whereby  the  said  John  Shonp  agreed  to  pur- 
ely and  the  plaintiff  agreed  to  sell,  the  east  half  of  said  qnarter- 
aection  of  land  for  $680,  in  nine  annual  payments,  with  interest 
thereon  annnally  at  Uie  rate  of  ten  per  cent,  per  annum ;  and  the 
sud  John  Shonp  covenanted  in  said  contract  that  he  would  regu- 
larly and  seasonably  pay  all  such  taxes  and  assessments  as  should  be 
UnfollTiniposed  on  said  premises.   SaidcontractwasnumberedSSS. 

3.  Tne  said  John  Shoup  entered  into  the  actual  poseeesion  and 
occnpation  of  said  tracts  of  land,  together  being  the  southeast  quar- 
ter ra  section  35,  in  township  6,  ot  range  16,  in  said  Jackson  coun- 
ty, nnder  said  contracts  numbered  531  and  S55  respectively,  in  the 
sprici  of  the  year  1869,  and  he  so  remained  in  possession  and  oc- 
cnpation of  the  said  east  half  of  said  quarter-section  under  said 
coutract  number  555  until  August  17, 1875,  and  be  bo  remained  in 
poesesaion  of  the  said  west  half  of  said  quarter-section  under  said 
«ontract  number  531  until  May  17,  1877.  At  said  dates  respect- 
i'ely  the  said  John  Shonp,  havmg  paid  only  a  small  part  of  the 
pnrehase-money,  but  having  made  valuable  improvements  thereon, 
and  beii^  nnaole  to  make  further  payments,  voluntarily  surren- 
dered eaid  contracts  and  all  future  rights  or  benefits  thereunder  to 
the  pluntiff,  with  the  understanding  that  the  plaintiff  released  him 
from  making  any  further  payments  nnder  said  contracts,  and  from 
allfntnre  liability  under  or  upon  any  of  the  covenants  of  said  John 
Shonp  contained  in  said  contracts. 

i-  On  the  surrender  of  said  contract  No,  581  for  the  west  half 
of  said  quarter-section,  on  May  17,  1877,  the  said  John  Shoup  en- 
•sKd  into  a  contract  in  writing  with  the  plaintiff  for  the  lease  of 
"sid  west  half  for  the  term  of  eight  months,  which  was  afterward 
Wended  by  agreement  until  February  1,  1878 ;  but  said  lease  con- 
^ned  DO  agreement  as  to  payment  of  taxes,  and  the  said  John 
"•■OBp  did  not  remove  from  said  premises  on  surrender  of  said  con- 
^  No.  531,  May  17, 1877,  but  remained  thereon  under  the  pro- 
tons of  said  lease,  until  the  expiration  thereof ;  and  be  continued 
''1  occupy  said  land,  together  with  hissoniWiniield  Shoup,  defend- 
*ot,  ontil  the  commencement  of  this  action. 
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5.  The  said  John  Shoup  did  not  pay  the  taxes  and  assessments, 
nor  any  part  thereof  on  said  southeast  quarter  of  said  section  35, 
township  5,  range  16,  nor  on  any  part  thereof,  for  tlie  years  1873, 
1874,  1875,  and  1876;  nor  for  any  of  said  years — neither  did  the 
plaintiff,  nor  any  other  person,  company  or  corporation  do  so. 

13.  On  June  26,  1877,  said  Charles  L.  Flint  presented  taid  tax 
certificate  No.  145  to  the  counW  clerk  of  said  county  of  Jackson, 
and  said  county  clerk  executecf,  signed,  sealed,  acknowledged  and 
delirered  a  tax  deed  for  said  tract  of  land  t«  the  said  Charles  L. 
Flint.  Said  deed  is  in  form  as  prescribed  by  the  statute.  And  the 
same  was  filed  for  record,  in  the  office  of  the  register  of  deeds  of 
said  county  of  Jackson,  on  June  27,  1877,  at  eight  o'clock  a.  m., 
and  was  duly  recorded  in  book  F,  at  page  542.  The  amount  of 
the  fee  paid  the  county  clerk  for  said  deed  was  $1,  and  the  fee  for 
recording  the  same,  paid  by  the  said  Charles  L.  Flint,  was  $1.25. 

14.  On  January  18,  1878,  the  said  Charles  L.  Flint  executed, 
signed,  acknowledged  and  delivered  to  the  defendant,  John  Shoup, 
a  quitclaim  deed  for  said  tract  of  land,  and  said  deed  was  filed  for 
record  in  the  office  of  the  register  of  deeds  of  said  county  of  Jack- 
son, Febmary  8, 1878,  at  nine  o'clock  a.  m.,  and  duly  recorded  in 
book  Q,  at  page  371. 

15.  On  February  6, 1878,  the  said  John  Shoup,  defendant,  and 
Ann  E.  -Shoup,  his  wife,  executed,  »gned,  acknowledged,  and  de- 
livered to  the  defendant,  Thomas  HT  Phillipi,  a  quitclaim  deed 
for  said  tract  of  land,  and  said  deed  was  filed  for  record  in  the 
office  of  the  register  of  deeds  for  said  county  of  Jackson,  Febm- 
ary 21,  1878,  and  duly  recorded  in  book  L  at  page  373, 

16.  Afterward,  on  said  6th  day  of  February,  1878,  the  said 
Thomas  H.  Fhillipi  let  and  leased  said  land  by  a  written  indenture 
for  one  year  to  the  defendant,  Winfield  Shoup,  a  son  of  the  de- 
fendant, John  Shoup,  and  the  said  Winfield  Shoup  and  John 
Shonp,  defendants,  were  living  together  and  occupying  said  quar- 
ter-section of  land  at  the  time  of  commencing  tluB  action,  and 
keeping  the  plaintiff  out  of  the  possession  thereof. 

The  ailment  of  counsel  for  defendant  in  error  upon  these  find- 
ings, is,  that  the  acquisition  of  the  tax  title,  by  Jomi  Shoup  from 
Fnnt,  was  only  a  compliance  with  the  terms  of  his  written  ctaitract 
of  purchase  to  regularly  and  seasonably  pay  all  the  taxes  and  assess- 
ments as  should  oe  imposed  lawfully  on  the  land ;  that  the  pur- 
chase of  the  tax  title  from  Flint,  operated  as  a  payment  of  the 
taxes  only;  that  having  only  redeemed  the  land  from  taxes  by  his 
purchase,  his  quitclaim  to  Phillipi  passed  no  title,  or  lien  for  taxes, 
or  for  anything  else.  This  argument,  although  plausible,  and  hav- 
ing some  little  foundation  from  the  peculiar  wording  of  the  third 
special  finding  of  fact,  cannot  be  upheld,  in  view  of  the  admission 
inade  by  the  parties  on  the  trial,  viz.: 

*'  That  at  the  time  of  the  surrender  of  each  of  said  contracts. 
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nombered  5S5  aod  631  respectively,  and  mentioiied  in  tlie  third 
finding  or  oonclDsion  of  fact  of  the  court '  herein,  it  was  mutually 
agreedand  understood  by  and  between  the  said  plaintifF  (defendant 
in  error)  and  the  said  John  Shoap,  tlut  he  shonld  relinqnish  all  hiB 
claims  in  and  to  each  of  said  tracts  (of  land)  ander  and  by  virtue 
of  the  said  contracts  respectively,  and  all  his  improvements  on  the 
said  premises;  and  in  condderation  thereof,  the  said  plaintifi 
at  the  time  of  ench  surrender  of  said  contracts,  released  all  its 
claims  against  the  said  John  Shoap,  ander  and  by  virtae  of  the 
covenants  on  the  part  of  said  JoDn  Shonp  in  said  contracts  and 
each  of  them  contained." 

Under  this  admission,  the  railroad  company  bad  no  daim  or  right 
of  action  against  Shonp  at  the  date  of  the  deed  ft<aa  flint  to  him, 
to  wit,  January  18, 1878,  for  any  default  from  his  non-payment  of 
the  taxes,  because  prior  to  January,  1878,  viz.,  on  AugOBt  17, 1875, 
and  OS  May  17,  1S77,  there  had  been  each  settlements  between  the 
railroad  company  and  Shoup,  that  the  company  released  all  its 
claims  against  him  under  and  by  virtue  of  tne  written  contracts. 
A  person  under  obligation  to  pay  taxes  cannot,  upon  the  sale  of 
sncn  taxes,  acquire  a  valid  title  founded  upon  his  default,  but  where 
there  is  no  duty  or  obligation  to  pay  taxes  there  is  no  default. 
Even  if  default  had  occurred,  the  defaulting  party  may  be  relieved 
from  such  non-performance  by  express  contract  with  the  owner  of 
the  land,  and  thereafter  he  is  not  inhibited  from  procuring  a  tax 
title.  When  Shoup  surrendered  all  his  rights  in  the  land,  and  eave 
up  all  his  improvements  to  the  railroad  company,  he  was  abBoTvcd 
from  all  obligation  or  duty,  under  the  terms  of  settlement,  from 
paying  past  or  future  taxes.  The  transactions  between  the  parties 
about  the  purchase  of  the  land  and  the  payment  of  taxes  had  been 
closed  up;  and  past,  as  well  as  future  habili^,  ceased.  The  rail- 
road company,  under  the  settlements,  assumed  virtually  the  duty 
or  obliration  of  Shonp  to  discharge  the  taxes  for  1873,  1874,  1875 
and  1876,  and  as  on  M^  17, 1877,  the  land  was  still  redeemable, 
and  as  the  tax  deed  to  Flint  was  not  executed  until  June  26, 1877, 
the  company  had  ample  time  to  pay  all  back  taxes,  and  prevent  the 
isBuaace  of  a  tax  deea.  After  the  release  by  the  company  to  Shoup 
of  all  liability,  he  was  not  debarred  by  any  relation  under  the  writ- 
ten contracts  ^m  acquiring  a  valid  tax  title  for  the  taxes  set  forth 
in  the  special  finding ;  nor  was  his  subsequent  occupation  of  the 
land,  as  tenant  or  otnerwise,  any  obstacle  to  his  acquisition  of  Bndh 
a  title.  Perley  v.  Taylor,  21  Kas.  712:  "Weischelbaum  v.  Curlett, 
20  Kas.  709. 

We  pass  next  to  consider  the  alleged  defects  in  the  tax  proceed- 
ings. The  third  conclusion  of  law  of  the  conrt  is,  "that  said  tax 
deed  is  null  and  void,  by  reason  of  the  defective  and  insufficient 
execntioa  of  the  prereqaiaitee  to  the  execution  of  said  tax  deed." 
It  is  claimed  that  the  following  findings  support  this  conclusion : 
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C.  The  aseeseor'a  roll  for  Whiting  township  (in  which  township 
said  land  is  located)  for  the  vear  1873  was  retamed  to,  and  filed  in 
the  office  of  the  connty  clerK  of  Jackson  county  on  June  21, 1873, 
and  on  said  day  the  oath  of  the  assesfior  to  his  aseessment  roll  was 
administered  by  E.  D.  fiose,  county  clerk,  and  the  same  was  re- 
duced to  writing  on  one  of  the  pages  of  said  assessment  roll,  and 
was  eiened  by  Charley  Shedd,  but  neither  the  word  "  assessor"  nor 
any  other  omcial  desi^ation  followed  said  signature,  but  it  was 
stated  in  the  body  oi  the  writing  that  said  Charlev  Shedd  was 
assessor  of  Whiting  township.  The  jurat  to  said  oata  was  signed 
by  £.  D.  Koee  as  county  clerk,  but  no  official  seal  nor  other  seal  was 
ever  i^xed  thereto.  On  said  assessor's  roll  the  said  quarter-section 
of  land  was  assessed  in  the  name  of  John  Shonp  as  the  owner 
thereof,  and  the  land  was  designated  and  valued  as  follows :  "  John 
Shoup,  owner.  S-E.  1  sec.  35,  T.5,  K16;  160  acres;  5i  per  acre. 
Improvements  75.  Total  value  955."  Neither  the  words  dollars 
r  cents,  nor  any  abbreviations  or  characters  denoting  either,  ap- 

lors 


pear  in  said  assessment  roll  relating  to  said  land,  but  said  a 

roll  was  properly  ruled  into  appropriate  columns,  and  the  asaeased 

value  appears  in  the  appropriate  column. 

7.  The  tax  roll  of  said  Jackson  county  for  die  year  1873  shows 
the  assessment  of  siud  quarter-section  of  land  in  the  name  of  J. 
Shoup,  and  said  name  is  set  opposite  to  and  in  the  same  line  with 
the  description  of  said  land,  to  wit :  The  S.  E.  J  sec.  35,  T.  5,  B. 
16;  and  tne  valuation  thereof,  $955 ;  and  on  said  tax  roll  the  said 
J.  Shoup  appears  as  the  owner  of  said  quarter-section  of  land ; 
and  the  totiu  amonnt  of  taxes  charged  against  said  land  on  said 
roll  is  (46.77,  besides  penalty,  $4.68,  muking  a  grand  total  of 
$51.45. 

8.  The  county  treasarer  caused  to  be  published  in  due  time  a. 
notice  of  the  tax  levy  for  the  year  1873,  and  an  oath  was  taken  by 
the  publisher  of  the  Holton  Express  to  the  due  publication  of  said 
notice,  and  the  same  was  reduced  to  writing  ana  signed  by  Frank 
A.  Koot  as  such  publisher,  and  the  jurat  was  signed  by  E.X).  Bose 
as  county  clerk,  but  no  seal  of  office  or  other  seal  was  ever  attached 
thereto,  and  the  same  was  dnly  filed  in  the  office  of  the  county 
clerk  of  said  county. 

9.  The  taxes  on  said  quarter-section  of  land  not  being  paid  for 
the  year  1873,  the  county  treasurer  issaed  his  notice,  on  Harch  3, 
1874,  that  the  same  would  be  sold  on  the  first  Tuesday  of  May, 
1874.  Said  notice  was  accompanied  by  a  schedule  describing  the 
lands  by  numbers  and  subdivisionB,  but  no  name  was  set  opposite 
the  said  S.  E.  i  sec  35,  T.  5,  R  16,  showing  the  ownership  thereof 
as  on  the  tax  roll,  and  it  could  not  be  ascertained  from  said  notice 
who  was  the  owner  of  said  land,  nor  in  whose  name  it  was  assesBed. 
Said  notice  was  published  in  tlie  Holton  Express,  March  6,  March 
13,  March  20,  and  March  27,  1874,  and  au  oath  was  t^en  by  the 
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publisher  of  said  newspaper,  and  the  eame  was  reduced  to  writing 
and  signed  bv  Frank  A.  Koot  as  eadi  pablisher,  and  the  jurat  was 
signed  bj  £.  D.  lioae  as  county  clerk,  but  no  seal  of  office  or  other 
seal  was  ever  attached  thereto. 

10.  In  pnrsnance  of  said  tax-Bale  notice  the  county  treasurer 
offered  said  land  for  Bale  on  May  6,  1874,  and  Baid  qnarteiVBection 
of  l&nd  was  purchased  bj  John  E.  Tyler  for  $51.80.  Bat  the 
pnrehaser'B  naine,  as  stated  in  the  tax-sale  record  made  and  kept 
by  the  connty  treasnrer,  and  also  in  the  county  clerk'B  duplicate,  was 
and  ia  J.  E.  Tyler.  And  the  tax-sale  book  so  made  by  the  county 
tresBiirer  did  not  and  does  not  show  the  ownership  of  said  qnarter- 
section  of  land,  nor  the  person's  name  to  whom  assessed,  but  the 
column  designated  in  said  book  for  the  name  of  the  owner  or  own- 
ers, if  known,  is  left  entirely  blank,  and  the  duplicate  thereof  1& 
the  office  of  the  county  clerk  is  in  all  respects  the  same  as  aaid  ori- 
ginal book  made  and  kept  by  the  county  treasurer. 

11.  At  the  time  of  said  Bale  a  certificate  was  issued  to  said  John 
E.  Tyler,  in  due  form,  and  numbered  145,  and  afterward  he  paid 
taxes  on  said  land,  and  had  the  same  indorsed  on  said  certificate,  as 
follows :  Januaiy  10,  1875,  for  taxes  of  1874,  $26.10 ;  February  10, 
1876,  for  taxes  of  1875,  $29.88 ;  January  27,  1877,  for  taxes  of 
1876,  $20.70;  and  on  May  28,  1877,  he  indorsed  on  said  certificate 
the  words  "Assigned  to  Charles  L.  Flint,  of  Suffolk  county,  Mass., 
May  28,  1877."  And  he  then  and  there  signed  liis  name  thereto 
as  "  John  E.  Tyler."  But  eaid  aseignment  was  not  and  never  has 
been  entered  on  the  said  connty  treasurer's  sale  book,  and  the 
clerk's  duplicate  thereof,  nor  on  either  of  them ;  but  the  columD 
prepared,  and  designated  for  the  purpose  of  showing  nseignments, 
IS  left  entirely  blank,  both  on  said  tax-sale  book  and  the  duplicate 
thereof. 

12.  On  December  4, 1876,  the  county  treasurer  issued  his  notice 
in  substance  and  to  the  effect  that  the  time  for  redemption  of  the 
lands  designated  in  the  schedule  attached  to  the  notice,  from  the  sale 
of  May,  1874,  for  the  delinquent  taxes  of  1873,  would  expire  on 
May  8,  1877,  and  if  not  redeemed  on  or  before  said  day,  then  deeds 
would  be  ieened  to  the  purchasers.  Said  notice  was  published 
December  7,  December  14,  December  21,  and  December  28,  1876, 
aod  not  thereafter.  The  said  quarter-section  was  described  in  said 
notice  as  "  S.  E.  or.  sec  35,  township  5,  range  16,"  and  as  being  in 
Jackson  county,  Kansas,  and  the  amount  specified  in  said  notice  as 
doe  thereon  at  expiration  of  redemption  was  $218.35.  But  said 
notice  did  not  state  in  any  manner  the  name  of  the  pei-son  to  whom 
■aid  land  was  assessed,  and  neither  the  name  of  John  Shoup,  nor  J. 
Shoup,  nor  any  other  name,  was  set  opposite  thereto  nor  used  in 
connection  therewith,  and  it  could  not  be  ascertained  from  said 
notice  who  was  the  owner  of  said  tract  of  land,  nor  to  whom  tlio 
eame  bad  been  assessed,  although  the  name  of  John  Shoup  appeared 
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on  the  aBseeaor's  roll  ae  the  owner  of  said  land  at  the  tiine  of  the 
aseeaament  thereof  in  1873,  and  the  name  of  J.  Shonp  appeared  on 
the  tax  roll  for  1S73  as  the  owner  of  Baid  land,  and  said  aaseeaor's 
roll  being  at  the  time  of  said  notice  and  advertiaement  in  the 
coanty  clerk's  office,  and  said  tax  roll  being  at  said  time  in  the 
county  treasurer'a  office,  as  public  recordfl. 

The  defects  pointed  out  in  the  findings  we  deem  mere  irregularities 
or  immaterial  omiesions,  and  under  §  113,  ch.  107,  G«n.  Stat.  1S68, 
(§  139,  ch.  107,  p.  967,  Comp.  Laws  1879,)  not  sufficient  to  invali- 
date the  tax  proceedings,  or  the  title  conveyed  by  the  tax  deed, 
The  omission  of  the  ofi^al  title  of  the  assessor  after  his  aignatnre 
to  the  oath  as  to  the  correctness  of  his  assessment  and  vuuatioD 
of  the  real  estate,  and  the  absence  of  the  official  seal  of  the  county 
clerk  to  the  jurats  to  the  oath  of  the  aaeeasor  upon  his  return,  and 
to  the  affidavits  of  the  publication  of  the  tax  levy  nnd  tax  sale,  are 
clearly  such  mere  defects  as  are  intended  to  be  covered  by  the  cora- 
tive  act  above  referred  to,  that  no  argnment  is  needed  to  support 
our  conclusion  (Townsen  v.  "Wilson,  9  Barr  [Penn.],  270. 

The  only  serious  question  concerning  the  allied  defects  arises 
over  the  omission  of  the  name  of  the  person  to  whom  the  land  was 
assessed  in  the  notices  of  sale  and  redemption.  The  tax  roll  shows 
the  asseBsment  in  the  name  of  J.  Shoup.  The  statute  in  force  at 
the  time  of  the  publication  of  the  notice  of  sale  provided  that  the 
county  treaenrer  shonld  cause  to  be  published  for  four  consecutive 
weeks  prior  to  the  day  of  sale  a  list  of  all  lands  snd  town  lots  sub- 
ject to  sale,  describing  such  land  and  town  lots  as  the  same  are 
described  on  the  tax  roll,  with  an  accompanying  notice,  stating  that 
50  much  of  each  tract  of  land,  described  in  the  list,  as  might  be 
neceaaary  for  that  pnrpoae,  would,  on  the  first  Tneaday  of  May  next 
thereafter,  and  the  next  succeeding  days,  be  sold  by  nim  at  public 
auction,  at  his  office,  for  the  taxes  and  chaiges  thereon.  (Qen.  Stat. 
1863,  ch.  107,  §§  81,  82.) 

The  statute  relatin?  to  redemption  notice  in  force  in  1877,  and 
still  in  force,  prescnbes:  "The  county  treasurer,  at  least  for 
months  before  the  expiration  of  the  time  limited  for  redeeming 
lands  as  aforeaaid,  shall  cause  to  be  published  in  some  paper 
published  in,  or  of  general  circulation  in  his  counU*,  once  a  week 
for  four  successive  weeks,  a  list  of  all  unredeemed  tand  and  town 
lots,  describing  each  tract  or  lot  as  the  same  was  described  on  the 
tax  roll,  stating  the  name  of  the  person  to  whom  assessed,  if  any, 
and  the  amount  of  taxes  charged,  and  interest,  calculated  to  the  last 
day  of  redemption,  due  on  each  parcel,  together  with  a  notice  that 
nnless  such  lands  or  lots  be  redeemed  on  or  before  the  days  limited 
therefor,  specifying  the  same,  they  will  be  conveyed  to  the  pur- 
cliasere."  (Gen.  Stat.  1868,  ch.  107,  §  110;  Comp.  Laws  1879,  ch. 
107,  p.  965,  §  137.) 

Tht^e  provisions  regarding  the  description  of  land  by  the  addi- 
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tion  of  the  name  ef  the  person  to  whom  aeseesed,  are  qualified  to 
soniB  extent  by  other  sections  of  the  statate.  Thus  §  36,  uh.  107, 
Gen.  Stat.  1868,  (§  49,  ch.  107,  Comp.  Laws  1879,)  only  requires 
land  aasesaed,  or  entered  upon  the  asaesBmeot  roll,  to  have  the 
name  of  the  owner  inserted,  when  known. 

Section  92,  Gen.  Stat.  1868,  (§  118,  ch.  107,  Oomp.  Laws  1879,) 
provides :  "When  anj  lands  or  town  lots  are  offered  for  sale  for 
any  taxes,  it  shall  not  be  necesBary  to  sell  it  as  the  property  of  any 
person,  or  persons ;  and  no  sale  of  any  land  or  town  lot  for  taxes 
shall  be  considered  invalid,  on  account  of  its  having  been  charged 
00  the  roll  in  any  other  name  than  that  of  the  rightful  owner ;  out 
such  land  must  be  in  other  respects  sufficiently  described  on  the 
tax  roll,  and  the  taxes  for  which  it  is  sold  be  due  and  unpaid  at  the 
time  of  such  sale." 

This  section  is  supplemented  by  said  §  113  of  the  G-eneral  Stat- 
utes of  1868  (§  139,  Comp.  Laws  1879),  that  "no  irregularity  in 
the  asseeement  roll,  nor  omission  from  the  same,  nor  mere  irr^;u- 
larities  of  any  kind  in  any  of  the  proceedings,  shall  invalidate  any 
Bttch  proceeding,  or  the  title  conveyed  by  the  tax  deed." 

From  these  sections,  we  dednce  these  results,  that  the  assessors 
are  expected  to  ascertain  the  names  of  the  owners  of  the  lands  as- 
sessed, and  to  set  opposite  each  tract  or  lot  on  the  ass^sment 
roll  the  name  of  the  owner ;  but  when  the  assessor,  havincr  jtiris- 
diction,  and  proceeding  irregularly  in  the  exercise  of  it,  fails  to 
enter  any  name,  or  enters  another  name  than  that  of  the  rightful 
owner,  the  assessment  is  not  a  nullity ;  farther,  that  a  tax  sale  is 
not  invalid,  if  the  land  is  sold  as  the  property  of  a  person  other 
than  the  true  owner,  or  if  sold  without  regard  to  ownership ;  and, 
finally  that  as  in  the  assessment  roll  and  in  the  tax  sale  the  name 
of  the  owner  of  the  land  is  not  essential  to  the  validity  of  the  pro- 
oeedinffs,  the  name  of  such  owner,  or  the  name  of  the  person  to 
whom  luid  is  assessed,  is  not  absolutely  esBential  to  tlie  sale  and  re- 
demption notioee ;  therefore  its  omission  is  only  an  irregularity. 
Clearly,  section  92  renders  the  omission  in  the  tax-sale  notice  a  mat- 
ter of  form,  if  the  description  is  otherwise  sufficient  j  and  if  the  name 
is  omitted  in  all  the  assessment  and  sale  proceedines,  without  in- 
jorious  ^ect,  it  is  hardly  reasonable  to  hold,  that  fulare  to  insert 
■och  name  in  the  redemption  notices  renders  the  tax  deed  void, 
because  the  officer  giving  such  notice  can  only  obtain  each  name 
from  the  assessment  or  tax  books.  If  it  is  not  there  (and  some  of 
the  sections  quoted  were  evidently  adopted  npon  the  theory  that  the 
■aseseor  might  not  always  be  able  to  ascertam  the  owner — that  he 
mi^ht  assess  the  land  to  the  wrong  person,  or  by  mistake  or  neglect 
oout  it  altogether),  no  name  can  bo  inserted  in  the  redemption  notice. 

An  examination  of  the  cases  in  the  Illinois  and  New  York  re- 
ports, to  which  onr  attention  has  been  called  by  counsel,  does  not 
diange  oar  opinion.    In  the  former  state,  the  daty  of  giving  notice 
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devolves  apon  tlie  tax  parchaser,  before  he  is  entitled  to  liia  deed, 
by  a  provision  of  the  state  coDBtitntion.  Of  coaree,  under  each  a 
conEtitntional  direction,  a  strict  compliance  with  all  the  obligations 
devolvi^  npon  the  tax  pnrcbafier  is  regnisite  to  render  a  tax  deed 
valid.  ^  New  York,  the  etatutee  are  different  in  man;  respects 
from  ours,  and  we  fail  to  find  any  curative  act  in  force  in  that  state 
like  §  139,  ch,  107,  Comp.  Laws  1879.  In  Wieeonsin,  the  snpreme 
court  hold  the  redemption  notice  is  merely  directory,  and  its  total 
omission  not  effective  against  the  tax  purchaser.  (Robinson  v. 
Howe,  13  Wis.  341 ;  Wnght  v.  Speny,  21  "Wis.  331 ;  "Wright  v. 
Sperry,  25  Wis.  617.)  We  do  not  go  so  far.  The  writer  is  of  the 
opinion  that  the  failure  to  comply  with  the  substantial  require- 
ments of  the  redemption  notice  would  be  fatal  to  a  tax  deed ;  that 
this  notice,  though  subsequent  in  point  of  time  to  the  tax  sale  is, 
nevertheless,  regarded  in  judgment  of  law  as  precedent  to  the 
acquisition  of  the  title.  (Blackwell  on  Tax  Titles,  [4th  ed.,]  343, 
344.)  But  it  is  unnecessary  to  pursue  this  line  of  discussion.  In 
this  ease,  the  notice  was  not  wholly  omitted ;  in  the  notice  occnrred 
only  an  omission  or  irregularity,  which,  under  the  statute,  was 
not  of  the  substance  of  the  notice,  and  therefore  not  fatal. 

Counsel  for  defendant  in  error  suggest  toward  the  close  of  their 
argument  that,  as  many  errors  and  mtaJ  omissions  in  the  tax  pro- 
ceedings might  have  been  shown  in  the  court  below,  this  court 
ought  to  sustain  the  judgment  of  the  trial  court  as  to  the  invalidity 
of  the  tax  deed,  upon  the  well-settled  principle  of  law,  that  error 
will  never  be  presumed,  and  that  everything  necessary  to  support 
the  concloMon  of  law  that  the  tax  deed  is  nuH  and  void  will  be  con- 
sidered as  having  been  fonnd  by  the  court  in  its  general  judgment. 
Counsel  are  here  in  error,  in  view  of  the  condition  of  the  record. 
All  the  parties  reqaeeted  the  court  to  make  special  findings  of  fact ; 
such  findings  were  made ;  the  court,  among  other  findings,  found 
that  the  tax  deed  was  in  due  form  ;  then  certain  defects  or  omis- 
sions in  the  tax  proceedings  are  set  forth  at  length ;  the  conclusions 
of  law  are  presumed  to  be  based  npon  the  special  findings  of  fact 
and  the  general  judgment  follows  the  conclusion  of  law.  As  the 
tax  deed  is  prima  facie  evidence  of  the  regularity  of  all  proceed- 
ings, from  the  valuation  of  the  land  by  the  assessor,  inclusive,  up 
to  the  execution  of  such  deed,  the  only  defects  or  omissions  we  can 
consider  or  suppose  were  proved,  are  those  contained  in  the  special 
findings.  Those  defects  or  omissions  are  not  sufficient  to  destroy 
the  deed.  All  the  interests  and  title  possessed  by  John  Shoup 
under  the  deed  were  transferred  and  conveyed  to  Phillipi.  The 
first,  second  and  third  conclusions  of  law,  l>eing  inconsistent  with 
the  special  findings,  must  fall ;  and  as  the  general  judgment  is  based 
upon  those  conclusions,  it  also  must  fafl.  The  third  conclusion 
of  fact,  not  being  as  full  and  definite  as  the  admissions  of  the 
parties  on  which  it  was  founded,  and  having  been  dniy  excepted 
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to  bj  the  plamti&  in  error,  and  we  being  in  doubt  as  to  ordering 
a  final  judgment  in  tlieir  favor  in  tbe  absence  of  the  impoi'tant 
admisBiou  of  tlie  parties  (contained  in  the  bill  of  exceptions),  from 
ttie  special  findings  of  fact,  feel  compelled  to  remand  the  case  for 
a  new  trial.  If  no  other  defects  or  omissions  are  shown  in  the 
tax  proceedings  on  another  hearing  than  those  pointed  out  in  the 
special  findings  of  fact,  the  tax  deed  cannot  oe  decreed  void  b^ 
reason  of  the  defective  and  insnfficieat  execution  of  the  prerequi- 
sites thereto. 

The  jadgment  of  the  district  eoortwill  be  reversed,  and  the  case 
remanded  with  direction  to  proceed  in  accordance  with  the  viewa 
herein  expressed. 

All  the  Jostices  conctirring. 


Thb  Chioaqo  and  Iowa  R.  B.  Co.  ^  aL 


IsAAo  M.  Mallobt  et  aL 

(AdmiM  Shtett,  101,  lOmoit  Ripmti.  Ifov.  10,  1881—BebeariKf  AtnM  JfimA 
Ttrm,  1883.) 

Id  ft  «iiit  bj  ■  nulroad  company  to  enforce  the  iuuing  of  bonds  by  a  mODl- 
dpality  for  its  use,  the  burden  of  proof  is  upon  the  railroad  company  to  show 
ifflrmatively  that  the  iuue  of  the  bonds  was  authorized  by  a  vote  of  tha 
people,  bad  pursuant  to  a  law  providing  therefor,  prior  to  the  adoption  of  tha 
present  coiutitutioo,  and  the  law  under  which  toe  election  is  held  must  be 
tabatautially  complied  with,  or  the  election  will  confer  no  authority. 

Wbere  a  law  for  an  election  to  determine  whether  a  subscription,  etc., 
shall  be  made  by  a  town  to  aid  a  railroad  corporation,  provides  that  "  such 
election  shall  be  held  and  eonducted,  and  returns  thereof  made,  as  is  pro- 
TJded  b^  the  Township  Organization  law  in  towns  organized  under  said  law," 
U  election  held  on  the  question,  as  in  the  case  of  an  ordinary  town  meeting, 
[resided  over  by  one  moderator  only,  with  only  one  clerk,  is  void,  and  will 
eonfer  no  authority  to  issue  the  bonds  of  the  town.  Such  a  provision  requires 
the  election  to  be  held  by  three  judges  and  two  clerks,  as  in  general  elections. 
Tbe  words  "town  meeting,"  and  the  word  "election,"  as  used  in  the  Town- 
diip  Organization  law,  are  not  convertible  terms. 

The  words  "  town  meeting"  have  a  definite  and  well  settled  meaning  in 
the  Township  law,  and  are  always  used  to  describe  the  annual  town  meetings 
uf  the  electorsof  the  town  for  the  purpose  of  electing  town  ofiicers,  and  trans- 
Rcting  such  other  bnsiness  as  the  electurs  are  authonzed  to  transact,  or  special 
meetings  of  the  electors  for  such  purposes  called  pureuanc  to  law.  Such 
meetings  are  clearly  distinguishable  from  "  elections,"  when  there  U  no  other 
business  tmosacted  but  to  elect  officers. 

Appeal  from  the  Appellate  Court  for  tbe  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Stephen- 
son coantj ;  the  Hon.  W  uliam  Brown,  Judge,  presiding. 
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Bill  waa  filed  in  tlie  circnit  court  of  Ogle  conntj,  by  Isaac  M. 
Alallory,  Daniel  Shockley,  and  Samuel  L.  Cailey,  taz-payera  of  the 
town  of  Fla^,  in  Ogle  county,  against  the  Chicago  and  Iowa 
E.  R.  Co.,  aim  certain  officers  of  said  town  of  Flam;,  to  enjoin  the 
issuing  to  the  Chicago  and  Iowa  K.  K.  Oo.  of  $50,000  of  the  bonds 
of  the  town,  payable  ten  years  after  date,  and  bearing  interest  at 
the  rate  of  ten  per  cent  per  annum,  etc.,  as  a  donation  to  the 
railroad  company.  By  an  amendment  made  subsequent  to  the 
filing  of  the  bill,  the  Chicago  and  Northwestern  By.  Co.,  as  a  tax- 
payer of  the  town,  waa  made  a  co-complainant,  and  W.  H.  Holcomb, 
receiver  of  the  Chicago  and  Iowa  B.  K.  Co.,  was  made  defendant. 

Answer  having  b^n  filed  by  the  Chicago  and  Iowa  R.  R 
Co.,  that  company  and  it«  receiver  filed  its  croe&-hilI,  praying 
that  the  bonds  sought  to  be  enjoined  be  issued.  Answers  and  rep- 
lications were  filed,  properly  presenting  issues  on  the  allegations 
of  the  original  and  cross-bills. 

On  the  nearing,  the  cross-bill  was  dismissed,  and  the  pr^er  of 
the  original  bill  granted.  An  appeal  was  prosecuted  from  that  de- 
cree to  the  Appellate  Court  for  the  Second  District,  where,  on 
hearing,  the  decree  of  the  circuit  court  was  a&med,  and  from  that 
judgment  this  appeal  is  prosecuted. 

Mr.  Geo.  W.  Cotbran,  and  Mr.  Geo.  W.  Kretzinger,  for  the  ap- 
pellants, insisted  that  the  charter  of  the  railroad  company  controlled 
in  all  matters  concerning  the  election,  and  that  all  its  provisions  in 
that  regard  had  been  complied  with. 

Mr.  B.  C.  Cook,  for  the  appellee,  the  town  of  Flagg : 

1.  The  burden  of  proof  to  show  that  the  donation  was  autho- 
rized by  a  vote  of  the  people  of  the  town  of  Flagg,  under  existing 
laws  before  the  adoption  of  the  conatitution,  reete  wholly  on  appel- 
lants. Wright  V.  Bishop,  88  El.  SOS ;  Middleport  v.  ^tna  Life 
Ins.  Co.,  82  id.  568 ;  Jackson  County  v.  Bmah  et  al.,  77  iii.  65 ; 
Springfield  and  Illinois  Southeastern  Ry.  Co.  v.  Coldspring  Town- 
ship, 72  id.  603  ;  Scball  et  al.  v.  Bowman  et  aL,  62  id.  321 ;  People 
V.  Jackson  County,  92  id.  450. 

2.  The  law  under  which  it  is  claimed  that  an  election  was  held, 
did  not  provide  for  submitting  the  question  at  a  town  meeting,  but 
at  a  regular  election.  Sees.  56  and  68,  Township  law ;  People  v. 
Town  of  Laenna,  67  HI.  65 ;  People  v.  Town  of  Santa  Anna,  68 
id.  28 ;  Lippincott  v.  Town  of  Pana,  92  id.  24. 

3.  No  bonds,  such  as  are  claimed,  were  ever  voted  by  the  town. 
The  voters  of  the  town  had  the  right  to  prescribe  the  conditions 
upon  which  the  donation  should  be  made,  and  the  bonds  issued. 
People  V.  Cass  County,  77  111.  440  ;  Jackson  County  v.  Brush  et 
al.  77  id.  63 :  People  v.  Glann  et  al.,  70  id.  234  -People  v.  Dutcher, 
56  id.  145 ;  People  v.  Chapman,  66  id.  138 :  Ramsey  v.  Hotter, 
76  id.  444.         »-  *■  J  -^ 

4.  The  burden  of  proof  is  upon  the  party  allE$;ing  the  validity 
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of  the  electioD,  to  show  affirmatiyely  that  the  vote  was  legal, 
finperviaors  of  JacksoD  Count;  v.  Brusb,  77  III.  69 ;  Town,  etc.,  v. 
Idb.  Co.,  82  id.  562 ;  People  «.  Board  of  SoperviBora,  92  id.,  460, 
and  anthoritiee  cdted  on  the  firet  point. 

5.  The  Township  law  referred  to  in  the  charter  provides  that  all 
elections  held  nnder  it  except  certain  specified  ones,  of  which  this 
election  was  not  one,  shall  he  holden  in  the  manner  provided  by 
the  general  Election  law  of  the  State.  This  is  precisely  equivalent 
to  a  direct  provision  in  the  charter  that  the  election  shall  be  holden 
in  the  manner  provided  in  the  general  Election  taw,  and  brings  ^e 
case  directly  within  the  cases  of  Lippineott  u.  Town  of  Pana,  92 
III  24,  and  People  v.  Town  of  Santa  Anna,  68  id.  28. 

6.  Under  the  Township  law  no  retnms  are  required  to  he  made 
of  the  votes  for  the  election  of  town  officers.  It  only  requires  a 
canrasB  of  the  votes.    Sec.  67,  Township  law. 

Hr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Agreeing,  as  we  do,  with  the  view  entertained  of  this  case  by  the 
lower  coarts,  it  will  be  necessar;  to  notice  bnt  a  single  question. 

The  burden  is  upon  the  railroad  company  asking  the  enforce- 
ment of  the  issuing  of  the  bonds,  to  show,  affirmatively,  that  the 
bonds  are  authorized  to  be  issued  by  a  vote  of  the  people,  had  pur- 
suant to  a  law  providing  therefor,  prior  to  the  adoption  of  the  pres- 
ent constitution,  (Wright  «.  Bishop,  88  111.  303,  Middleport  v. 
^tna  Life  Ins.  Co.,  82  id.  668,  People  v.  Jackson  County,  92  id. 
453,)  and  the  law  under  which  the  election  is  held  must  be  sub- 
stantially complied  with,  or  the  election  will  confer  no  authority ; 
and  BO  it  has  been  ruled,  an  election  held  and  conducted  as  a  special 
town  meeting,  nnder  a  law  requiring  the  election  to  be  held  and 
conducted,  and  returns  thereof  to  be  made  as  in  general  elections, 
will  be  a  nullity,  and  confer  no  power  to  issue  bonds  of  the  town. 
Lippineott  v.  Town  of  Pana  et  al.,  92  III.  24 ;  People  ex  rel.  v. 
Town  of  Santa  Anna,  67  id.  67 ;  People  ex  rel  v.  Town  of  I^funa, 
id.  65. 

What  is  here  claimed  to  have  been  an  election  authorizing  the 
issuing  of  the  bonds,  was  bnt  a  special  town  meeting,  presiden  over 
by  a  moderator,  and  without  the  iudges  or  clews  required  in 
general  elections.  The  question  is,  wnether  this  is  such  an  election 
aa  is  authorized  by  the  charter  of  the  Chicago  and  Iowa  K.  It. 
Co.,  under  the  autoority  of  which  it  is  claimed  to  have  been  h'eld. 

The  twelfth  section  of  the  charter  of  that  company,  (vol.  2,  p. 
163,  Private  Laws  of  1869,)  in  providing  for  the  holding  of  an 
election  to  determine  whether  subscriptions,  donations,  etc.,  shall 
be  made  by  the  town,  employs  this  language :  "  And  such  electioD 
shall  be  held  and  conducted,  and  returns  thereof  made,  as  is  pro- 
vided by  the  Township  Organization  law,  in  towns  organized  under 
■aid  law. "    Now,  it  wiU  be  noted,  the  election  is  not  to  be  held  and 
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condncted  and  returns  thereof  made,  as  the  law  requires  in  case  of 
township  elections,  or  at  the  election  of  township  officers.  If  this 
had  been  the  regnirBment,  there  would  have  been  no  room  what- 
ever for  controversy,  and  it  would  seem  of  significance  that 
this  idea  is  not  expr^aed.  Had  it  been  intended,  whj  not  have  so 
said  ?  Bnt  the  language  is  general,  and  requires  the  election  to  be 
held  and  returns  thereof  made  as  is  "  provided  by  the  Township 
Organization  law."  A  particnlar  kind  of  election  is  not  designate 
as  furnishing  the  guide,  out  a  particular  law.  What,  then,  is  "  pro- 
vided bj  the  Township  Organization  law"  on  that  subject  ?  It 
provides  for  town  meetmge,  m  which  township  officers  are  to  be 
elected,  and  to  be  presided  over  by  ft  moderator,  who,  in  addition 
to  discharging  the  duties  of  presiding  officer  over  the  town  meet- 
ing, "shall  have  the  same  power,  and  be  subjected  to  the  same 
penalties,  as  other  judges  of  election."  Kev,  Stat.  1874,  chap.  339, 
title  "  Township  Organization,"  sees.  1,  2,  3,  4,  7,  8,  9,  10,  art.  6, 
and  sees.  1,  2  and  3,  art.  7.  It  is  also  provided  by  statute  that 
"  each  town  shall  constitute  an  election  precinct,  but  the  county 
board  may  divide  any  town  into  as  many  election  districts  as  the  con- 
venience of  the  people  may  require,  .  .  .  and  may,  from  time  to 
time  designate  the  places  at  which  elections  shall  be  held.  All  gen- 
eral and  special  elections  shall  be  held  at  the  places  so  designated," 
Kev.  Stat.  1874,  chap.  46,  title  "Elections,"  sec  31.  And  sec.  6, 
art.  6,  of  the  TownsMp  Organization  law,  supra,  provides  that "  the 
supervisor,  assessor  and  collector  of  the  town  shall  be  ex-officio  judges 
of  all  elections  in  their  town,  except  as  otherwise  provided  by  law," 
There  is  no  reason,  of  which  we  have  any  conception,  why  this 
section  can  be  held  to  be  not  embraced  by  the  language  of  the 
charter  quoted  supra,  namely :  "  provided  by  the  Township  Organ- 
ization kw."  It  IS  provided  by,  for  it  is  a  part  of,  the  Township 
Organization  law.  It  enacts  a  general  rule,  and  whether  any  elec- 
tion is  embraced  by  it,  depends  upon  whether  the  law  under  which 
it  is  held  provides  for  other  or  different  judges,  and  no  other  or 
different  ludges  being  provided  for  by  the  railroad  charter,  those 
designated  must  act. 

But  counsel  insist  this  election  most,  in  all  respects,  be  conducted 
as  a  town  meeting,  and,  ^erefore,  most  have  had  a  moderator 
only.  The  force  of  this  is  not  perceived.  It  might  have  been 
very  appropriate  to  have  so  enacted,  bat  the  GeDeml  Assembly  was 
at  liberty  to  enact  as  it  pleased,  and  if  it  chose,  as  a  safegnu^  to 
the  tax-payers,  to  interpose  an  election  with  the  restraints  and 
gnarantoes  thrown  around  general  elections,  instead  of  a  town  meet- 
ing, no  one  has  a  right  to  complain.  The  question  is  not  one  of 
propriety,  bnt  one  of  construction, — what  was  enacted.  The 
words  "  town  meeting"  have  a  definite  and  well-eettled  meaning  in 
the  Township  law,  and  are  uniformly  used  to  describe  the  annual 
meetings  of  the  electors  of  the  town  for  the  purpose  of  electing 
township  officers,  and  transacting  such  business  as  the  electors  are 


Digitized  t,  Google 


omOAOO,  ETC.,  B.  B.  00.  ET  AL.  S.  MALLORT   ET  AL.    143 

by  law  antliorized  to  transact,  or  Bpecial  meetings  of  the  electors 
for  BQch  puipoeee,  called  pursnant  to  law.  The  statnte  Bpeaks  of 
elections  being  held  at  or  in  ench  meetings,  but  never  desmbes 
them  by  the  word  "  election."  Thus,  in  sec  1,  art,  6 :  "  The 
annual  town  meeting,  in  the  respective  towns,  for  the  election  of 
town  officers,  and  the  transaction  of  the  basiness  of  the  town,  shall 
he  held,"  etc.  In  sec  3,  art.  6:  "Each  town,  for  the  purp<«e  of 
town  meetings,  constitntea  aii  election  precinct."  Sees.  2  and  6, 
art.  6,  speak  of  the  notices  to  be  given  for  the  holding  of  town 
meetings,  and  of  the  mode  of  diaaging  the  places  for  holding  town 
meetings,  the  latter  providing  that  that  question  may  be  included 
in  the  notices  of  such  meeting,  and  "  the  electors  may  vote  for  and 
against,"  etc.  Sec  7,  art.  6,  provides  how  special  town  meetings 
may  be  called,  and  sees.  8  and  9  of  the  same  article  provide  for 
notice  of  special  town  meetings,  and  what  it  shall  contam,  and  sec. 
10  provides  that  the  "  electors  at  a  special  town  meeting,  when 
convened,  shall  have  power,  among  other  things,  to  fill  vacancies 
in  the  offices  of  the  town."  Sec.  1,  art.  7,  provides  that  "  at  the 
anuoal  town  meeting  in  each  town  there  snail  be  elected,  by  bal- 
lot," certain  town  officers.  Sec  2  of  the  same  article  provides  how 
regular  and  special  town  meetings  may  be  called  to  order,  and  a 
moderator  thereof  elected,  and  this  officer  is  uniformly  styled  and 
spoken  of  as  "  moderator  of  the  town  meeting."  In  sec.  5  of  the 
same  article  the  town  clerk  is  made  clerk  of  the  town  meeting,  and 
in  sec  10  of  the  same  article,  the  canvass  of  the  votes  being  made, 
"  the  result  shall  be  publicly  read  by  the  clerk  to  the  meeting." 

On  the  other  hand,  we  know  of  no  instance  in  which  the  word 
"election"  alone,  unaccompanied  by  any  qualifying  words  pointing 
ont  its  connection  with  a  town  meeting,  is  used  to  describe  what  is 
in  reality  a  town  meeting.  The  Qeiieral  Assembly  must  be  pre- 
eamed,  in  the  enactment  of  the  charter  of  the  Chicago  and  Iowa 
R.  R.  Co,,  to  have  been  mindful  of  this  use  of  these  terms,  and  to 
have  emploved  language  in  the  same  sense ;  yet  the  words  "  town 
meeting'  ao  not  occur  in  that  charter.  The  petition  to  be  pre- 
sented to  the  town  clerk  is  not  for  a  "  town  meeting,"  hut  for  "  an 
election  to  be  held,"  etc.  The  notices  to  be  posted  are  not,  as  in 
the  cases  of  special  town  meetings,  to  be  of  "  special  town  meet- 
ings," but  of  "  an  election  to  be  held  by  the  I^ral  voters,"  and 
whenever  mention  is  made  of  taking  the  vote  of  tlie  electors,  it  is 
called  an  "election,"  It  cannot  be  said  the  words  "town  meet- 
ing," as  used  in  the  Township  law,  and  the  word  "election,"  are 
convertible  terms.  There  may,  it  is  true,  at  a  town  meeting  be 
nothing  bat  an  election,  but  there  may  be  more.  The  theory  of 
snch  a  meeting  is,  that  the  corporate  body  of  the  town  is  present 
for  the  purpose  of  transacting,  and  competent  to  transact,  all  the 
corporate  bnsincss  of  the  town  not  specially  delegated  to  certain 
individual  officers,  and,  but  for  the  statute  requiring  officers  to  be 
selected  by  ballot,  this  wonld  manifestly  all  be  done  in  open  meet- 
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i"gi  ^y  resolntion,  or  whatever  other  method  would  he  agreed  upon 
to  asoertain  the  will  of  tlie  majoritv. 

Again,  hy  Bection  8,  art.  7,  of  uie  Township  Organization  law, 
enpra,  "no  r^Btration  of  votera  shall  be  reqnired  for  theporpoees 
of  a  town  meeting."  The  meeting  is  held  with  open  dcxire.  All 
the  electote  so  desiring  are  present,  and  each  elector  hsR  an  oppor- 
tuui^  for  detecting  and  exposing  and  prohibiting  the  participation 
of  those  not  lawfaUy  entitled  to  take  part  in  the  prot^edings.  Bat 
in  case  of  general  elections  this  is  not  so.  The  jndgee  of  those 
elections  are  authorized  to  allow  not  more  than  two  legal  voters,  as 
challengers,  of  each  party,  in  the  room  where  the  election  is  held. 
The  elector,  as  a  rule,  casts  his  ballot  and  goes  away.  In  a  great 
measure  the  responsibility  of  detecting  imposition  and  fraud  is  left 
with  the  iadges  of  elections ;  hnt  to  enable  them  to  protect  the 
parity  of  the  hallot-box,  certain  restrictions  are  imposed  upon  those 
seeking  to  exercise  the  elective  franchise,  among  which  is  that  of 
registration.  And  a  circumstance,  as  we  think,  strongly  confirm- 
atory of  the  view  that  it  was  intended  an  election,  amf  not  a  town 
meeting,  was  to  be  held  onder  the  charter,  is,  that  the  charter,  in 
its  13th  section,  expressly  provides  "  the  qaalification  of  the  electors 
at  said  election  ^lall  be  determined  bj  the  registration  next  preced- 
ing said  election."  It  is  impossible  the  R^iistrT  law  can  be  com- 
plied wiUi  at  a  town  meeting.  It  requires  ^ec,  7,  chap.  46,  p,  470, 
Itev.  Stat.  1874,)  one  of  the  registry  lists  to  be  dehvered  to  the 
judges  or  inspectors,  and  one  to  he  filed  in  the  office  of  the  town 
cler^,  et«.,  and  then  provides  that  "  it  shall  be  the  daty  of  said 
judges  or  inspectors  so  receiving  such  list  carefully  to  preserve  the 
Baiu  list  for  their  use  on  election  dav,  and  to  designate  two  of  their 
number,  at  the  opening  of  the  polls,  to  check  the  name  of  every 
voter  voting  in  such  district  whose  name  is  on  the  rt^ister."  And 
section  9  of  the  same  act  makes  provision  for  the  depositing  and  . 
keeping  of  these  lists  after  the  election.  The  only  dlEEerence 
between  this  and  any  other  election,  as  respects  the  registry  is, 
obvionsly,  here  the  judges  use  the  old  i-egistty  lists,  whue  in  the 
others  they  use  lists  specially  prepared  for  the  occasion.  In  aU 
other  respects  the  duties  of  the  officers  are  the  same. 

It  is  said  this  provision  in  section  13  was  nnnecessary,  and  there- 
fore meaningless,  because  it  was  already  provided  in  the  Township 
law  that  there  need  be  no  registry.  Its  necessity  was  a  question  for 
the  General  Assembly.  It  is  very  clear  in  its  language,  and  by  no 
fair  rule  of  construction  can  it  be  held  to  be  identical  in  meaning  with 
the  Township  law  on  that  subject.  The  distinction  is  between  asing 
an  old  regiiitry  list  and  using  none  at  all.  The  Township  law  re- 
quires no  list ;  the  charter  requires  a  list,  hnt  it  is  the  old  one. 

"We  think  the  court  below  ruled  correctly.  Its  decree  will,  there- 
fore, be  affirmed. 

Decree  affirmed. 

Bee  note,  p.  341. 
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Thb  Codhtt  of  Batibss. 
{Adwmet  Com,  U.  8.  Supreme  Oovrt.) 

Hm  act  of  HiMOuri  of  Januarj  4,  1860,  authoriziiig  the  inhabitants  of  a 
certun  "strip  of  country"  to  subacribe  to  the  Block  of  a  railroad  paseiog 
tbroQgh  it,  and  to  lev;  a  tax  to  paj  the  subscription,  does  not  authorize  the 
issuing  of  bonds  to  pay  such  subscription  b;  so  anticipating  the  tax. 

Neither  the  act  of  March  8,  1668,  amended  March  24,  1870,  authorizing 
"municipal  townships"  to  pa;  former  aubscripCious  to  railroad  stock  iu  bonds, 
nor  the  act  of  March  34,  1868,  authorizing  "couoties,  cities,  and  towns"  to 
do  the  same,  authorizes  the  issue  of  the  above- mentioned  bonds,  as  these  acts 
applj  only  to  such  public  corporations  as  entireties,  and  not  to  a  "ittrip  of 
eonntry"  containing  the  aggregation  o[  many  parts  of  such  lownshipH,  etc. 

The  issue  of  such  bonds  Doing  wholly  unauthorized,  and  ultra  vires,  they 
■re  void  even  in  the  hands  of  a  bona-fide  holder. 

Erbok  to  the  Circuit  Court  of  the  United  States  for  the  WestorE. 
District  of  Uissonri. 

J,  E,  Merryman,  for  plaintiff  in  error, 

B.  H.  Briatow  and  W.  S,  Opdyke,  for  parties  coUaterallj  in- 
terested. 

Willard  P.  Hall,  for  defendant  in  error. 

Waitb,  C.  J. — On  the  4th  of  January,  1860,  the  General  AsBem- 
bly  of  Mieeonri  incorporated  the  Platte  City  and  Des  Moinee  R. 
B.  Co.,  now,  by  statutory  cliange  of  name,  the  Chicago  and  South- 
weetem  By.  Co.    Section  7  of  the  charter  is  as  follows  : 

"  SEonoN  7.  Upon  the  presentation  of  a  petition  of  the  president 
and  directors  of  said  company  to  the  Connty  Court  of  any  connty 
through  which  said  road  may  be  located,  praying  that  a  vote  may 
be  taken  in  any  strip  of  country  through  which  it  may  pass,  not  to 
exceed  ten  miles  on  either  side  of  said  road,  that  the  inhabitants 
thereof  are  desirona  of  taking  stock  in  said  road  and  of  voting  upon 
themselvee  a  tax  for  the  payment  of  the  same,  it  shall  be  the  duty 
of  said  County  Coart  to  order  an  election  therein,  and  shall  pre- 
scribe the  time,  place,  apd  manner  of  holding  said  election ;  and  if 
a  majority  of  the  taxable  inhabitants  shall  determine  in  favor  of 
the  tax,  it  shall  be  the  duty  of  said  court  to  levy  and  collect  from 
them  a  special  tax,  which  shall  be  kept  separate  from  all  other  funds 
and  appropriated  to  no  other  purposes,  and  as  fast  as  collected  shall 
cause  uie  same  to  be  paid  to  the  treasurer  of  said  company." 

On  the  4th  of  July,  1866,  a  new  Oonetitntion  of  Jfissonri  went 
into  effect,  section  14,  article  11,  of  which  is  as  follows :  "  The 
Oeneral  Assembly  shall  not  antborize  any  conn^,  city,  or  town  to 
B  A.  &  S.  R  Cas.— 10 
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become  a  Btockholder  in  or  to  loan  its  credit  to  any  companj,  aeao- 
ciation,  or  corporation,  unless  two-tbirda  of  tbe  qoalified  voters  of 
Buch  count;,  city,  or  town,  at  a  regular  or  special  election  to  be 
beld  therein,  shall  assent  thereto." 

By  an  act  to  facilitate  the  eonatmctioE  of  nulroads,  passed  March 
23,  1868,  municipal  townships  in  any  connty  of  Missouri  were 
anthorized  to  sulMcribe,  through  tbe  Connty  Court  of  the  county, 
to  l3ie  stock  of  railroad  companies,  with  the  assent  of  two-thirds 
tbe  qualified  voters  of  the  township,  and  to  pay  their  Bubecriptions 
with  bonds  in  tbe  name  of  the  county,  payable  out  of  a  special  tax 
to  be  levied  on  the  real  estate  of  the  township.  On  the  34th  of 
March,  1870,  the  General  Assembly  amended  this  law  by  adding 
tbe  following  as  section  7 :  "In  all  cases  where,  by  the  provisions 
of  the  charter  of  any  railroad  company  organized  under  the  laws 
of  this  State,  the  taxable  inhabitants  of  a  portion  of  a  mnnicipal 
township  of  any  county  in  this  State  have  voted,  or  may  hereafter 
vote,  to  take  stock  in  sucli  railroad  company,  they  are  hereby  de- 
clared entitled  to  and  shall  have  all  the  privileges,  rights,  and  bene- 
fits in  said  act  conferred  upon  counties  or  townsnips ;  and  the 
County  Court  of  such  county  shall  exercise  the  same  powers  and 
perform  the  same  duties  iu  issuing  the  bonds,  levying,  collecting, 
and  pa^'ing  over  Uie  taxes  which  it  is  required  to  in  the  case  of  a 
county  or  township  under  the  provisions  of  said  act :  Provided, 
however,  that  no  part  of  such  township  outside  tbe  limits  of  tbe 
district  voting  shall  be  taxed  to  uiy  any  of  the  bonds  or  couponsso 
issued  by  the  County  Court.  This  act  shall  take  effect  from  its 
passage."  After  the  passage  of  this  act,  the  Daviess  Connty  Gonrt, 
on  the  petition  of  the  Chicago  and  Southwestern  Ry.  Co.,  ordered 
an  election  on  the  2lBt  day  of  June,  1870,  to  obtain  the  assent  of 
the  "  taxable  inhabitants  living  within  a  strip  of  five  miles  on  each 
side  of  tbe  line  of  said  railway  to  be  built  through  the  connty  of 
Daviess,  ...  to  the  subscription  by  the  county  of  Daviess,  for  and 
on  behalf  of  the  taxable  inhabitants  of  said  strip,  of  the  sum  of  sixty 
thousand  dollars  of  the  capital  stock  of  said  railway  company,  on 
ench  terms  and  conditions  as  the  court  should  deem  proper." 
Thereupon  tbe  court  fixed,  as  one  of  the  conditions  of  the  subscrip- 
tion, that  "  in  payment  of  said  subscription  sixty  bonds  sh^  be 
issued  by  said  county  to  the  Chicago  and  Southwestern  Ky.  Co.,  . .  . 
of  one  thousand  dollars  each,  payable  ten  years  after  date,  with 
interest  at  the  rate  of  eight  per  cent  per  annum,  evidenced  by  semi- 
annual coupons,"  etc.,  etc.  Tbe  election  was  held,  and  resulted  in 
568  votes  for  the  subscription  and  400  against  it.  The  County 
Court  subscribed  the  stock,  and  to  pay  the  subecHption  issued  and 
delivered  to  the  company  bonds  iu  the  following  form : 

"  TJhitbd  States  of  Ahebioa. 

"  $1,000.]         State  of  Miseoori,  County  of  Daviees.         [$1,000. 

"  Daviess  Connty  Ten-Tear  Bond,  No.  3. 
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"  Know  all  men  by  these  presents :  That  the  coimty  of  Daviess, 
in  the  State  of  Missouri,  acknowledges  itself  to  owe  and  be  indebted 
to,  and  promises  to  pay  the  bearer  the  snmof  $1,000  on  the  1st  day 
of  Angnst,  in  the  year  of  oar  Lord  one  tboDsand  eight  hnndred  and 
eighty,  for  valne  received,  negotiable  and  payable  without  defalca- 
tion or  discount  at  the  Metropolitan  National  Bank,  in  the  city  and 
State  of  New  York,  with  interest  thereon  from  the  Ist  day  of  An- 
gust,  A.  D,  1870,  at  the  rate  of  eight  per  centum  per  annum  until 
]>aid,  which  interest  shall  be  doe  and  payable  semi-annually  on  the 
Ist  day  of  Febmary  and  August  in  each  year,  on  the  presentation 
of  the  proper  interest  coupon,  as  annexed  hereto,  attested  by  the 
sifnatnre  of  William  M.  Bostaph,  clerk  at  the  said  Metropolitan 
imitional  Bank.  This'  is  one  of^  sixty  bonds  of  like  date,  amount, 
and  effect,  numbered  from  one  to  sixty,  botli  numbers  inclusive, 
isBQed  in  payment  of  the  indebtedness  of  said  county  of  Daviess  to 
the  Chicago  and  Sonthwestcm  Ey.  Co.,  incurred  on  account  of  an 
election  held  in  said  county  on  tne  21st  day  of  Jane,  A.  D.  1870, 
by  certain  taxable  inhabitants  of  said  county. 

"  In  testimony  whereof,  tlie  said  county  of  Daviess,  by  order  of 
its  Connty  Court,  has  caused  these  presents  to  be  executed  by  the 
signature  of  the  presiding  justice  of  said  court,  attested  by  the  clerk 
thereof,  with  the  seal  of  said  county  afBxed,  at  office  in  Glallatin, 
Daviess  connty,  Missouri,  this  27th  day  of  July,  A.  D.  1870. 
"  Petee  Beab, 

"  Presiding  Jostioe. 

"Attest:  William  M.  Bostaph,  Clerk." 

[Seal  of  DavieBS  Coanty  Court,  Ho,} 

Coupon  Desoeibed  in  Auendkd  Pfiition. 

The  oonpon  is  in  words  and  figorea  following,  to  wit: 
«  $40.  Gallatin,  Mo.,  Jnlv  27,  1870. ' 

"  Connty  of  Daviess,  in  the  State  of  Missouri,  will  pay  to  the 
bearer  $40  on  the  Ist  day  of  February,  1873,  at  the  Metropolitan 
Kational  Bank,  in  the  city  and  State  of  New  York,  for  vtuae  ro- 
ceived,  being  tbe  semi-annual  interest  due  on  bond  No.  3.  of  said 
coonty,  iseoed  to  Chicago  and  Southwestern  K.  B.  Co. 

"  William  M.  Bostaph,  Clerk." 

When  the  delivery  of  the  bonds  was  made,  the  interest 
conpons  were  cancelled  to  September  1, 1871.  Tns  coupons  for 
1873  weie  not  paid,  and  this  suit  was  brought  to  recover  what  was 
dne  on  that  account.  The  plaintiff  is  a  bona-fide  holder  of  the 
coupons.  On  the  trial  the  judges  of  the  Circuit  Court  were  divided 
in  opinion  on  several  questions  which  have  been  certified  here,  the 
principal  of  which  is  whether  there  was  lawful  anthority  for  the 
issue  of  the  bonds.  The  presiding  judge  being  of  the  opinion  that 
there  was  not,  judgment  was  given  in  favor  of  the  coimty,  and  to 
revetse  that  jodgment  this  wnt  of  error  was  brought. 
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"We  think  the  preeiding  judge  was  right  in  the  view  he  took  of 
the  controlling  question  in  this  csee.  without  donbt,  section  t  of 
the  charter  of  the  company  authorized  the  taxable  inhabitants  of 
the  "strip  of  coantrr"  designated  to  vote  a  tax  upon  themselveeto 
take  stock,  and  required  the  County  Court  to  levy  and  collect  such, 
a  tax  if  Yoted,  and  pay  over  the  money  as  fast  as  collected  to  the 
treasurer  of  the  company;  bat  in  this  we  find  no  authority  for  the 
county  to  issue  bonds  in  anticipation  of  the  tax.  The  taxable  in- 
habitants of  the  strip  of  country  could  not  themselves  make  a  bond, 
and  aU  the  County  Court  could  do  was  to  collect  and  pay  over  the 
tax  they  voted.  The  inhabitants  were  not  even  organized  by  them- 
selves, much  less  made  a  body  politic  for  any  purpose.  They 
oonld  vote  the  tax,  if  called  npon  to  do  eo  by  the  County  Court, 
but  that  was  all.  The  effect  oi  their  vote  was  nothing  more  than 
to  authorize  the  County  Court  to  levy,  collect,  and  pay  over  to  the 
treasurer  of  the  company  the  special  tax  they  had  determined 
upon.  The  requirement  of  the  law  that  the  money,  when  collects 
ed,  should  be  paid  over  to  the  treasurer  of  the  company,  is  entirely 
incouEistent  with  any  idea  that  the  obligations  to  be  met  in  this 
way  were  to  be  in  the  form  of  negotiable  paper  afloat  on  the  mar- 
ket as  commercial  secoritiee.  Under  the  provisions  of  section  6  of 
the  charter,  comities,  towns  and  cities  were  expressly  aathorized 
to  issue  bonds  in  payment  of  their  subscriptions.  The  omissioD 
of  any  such  power  in  sectiou  7  is  conclusive  evidence  that  nothing 
of  the  kind  was  intended  in  case  of  "  strip"  subscriptions.  In  this 
particiilar  the  case  is  even  stronger  than  that  of  Wells  v.  Pontotoc 
County,  ante,  p.  196,  decided  at  the  preeent  term. 

Neither  did  the  act  of  March  24,  1870,  give  the  power  to  iseue 
bonds.  That  was  an  act  amending  what  is  commonly  known  as 
the  "township  aid  law"  of  Missonri,  which  related  only  to  snb- 
Bcriptions  by  municipal  townships.  The  amendment  granted  no 
new  power  of  subscription,  but  simply  provided  that  where, 
under  the  charter  of  any  railroad  company,  the  taxable  inhabitants 
of  a  portion  of  a  municipal  township  had  voted  or  might  vote  to 
take  stock  in  the  company,  the  County  Court  might  issue  bonds  for 
the  stock  BO  taken,  to  be  paid  out  of  taxes  levied  on  property 
'within  the  limits  of  the  district  voting.  In  the  charter  of  the 
Chicago  and  Southwestern  Co.,  authonty  was  not  given  the  tax- 
able inhabitants  of  any  portion  of  a  townsnip  to  take  stock,  bnt  to 
the  taxable  inhabitants  of  any  strip  of  couutiy  throngh  which  the 
road  might  pass,  not  exceeding  ten  miles  on  either  si^.  The  strip 
was  not  necessarily  part  of  a  township.  It  might  include  parte 
of  several  townships,  or  the  whole  of  some  and  parte  of  oUiers. 
As  the  act  amentfed  related  entirely  to  mnoicipal  .townships  ae 
such,  and  there  had  before  been  legislation  in  relation  to  strips  of 
countiy  without  any  reference  to  townships,  it  must  be  presumed 
that  the  amendment  i4>plied  only  to  parte  of  townships  separately, 
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and  not  to  the  a^^gstion  of  townsbipB  or  parts  of  townshipe 
which  would  almost  iieceeearily  be  inclnded  in  a  strip  of  country 
twenty  milee  wide,  or  under,  along  a  raih-oad  as  it  runs  through  a 
county.  The  bonds  which  this  statute  authorizes  were  to  be 
issued  on  behalf  of  a  portion  of  a  towuship,  not  on  behalf  of  a 
"  strip  of  country."  Under  the  charter  the  taxable  inhabitants  of 
the  atrip  were  to  take  the  stock,  and  they  were  to  be  taxed.  We 
cannot,  without  a  perversion  of  language,  apply  the  act  of  1870  to 
tills  provision  of  this  charter.  It  Allows  that  neither  in  the  char- 
ter nor  in  the  amending  act  relied  on  can  there  be  found  authority 
to  iaene  the  bonds  in  question. 

On  the  24th  of  March,  1868,  the  General  Assembly  of  Miasoori 
passed  an  act  *'  to  enable  counties,  cities,  and  incorporated  towns  to 
Innd  their  respective  debts."     Section  1  of  that  act  is  as  follows  : 

"  That  the  various  counties  of  this  State  be,  and  they  are  hereby, 
authorized  to  fund  any  and  all  debts  they  may  owe,  and  for  that 
purpose  may  issue  bonds  bearing  interest  at  not  more  than  ten  per 
centum  per  annum,  payable  semi-annnally,  with  interest  coupons 
attached  ;  and  all  counties,  cities,  or  towns  in  this  State  which  have 
or  shall  hereafter  subscribe  to  the  capital  stock  of  any  railroad 
company,  may,  in  payment  of  such  subscription,  issue  bonds  bear- 
ing mterest  at  not  more  than  ten  per  centum  per  annum,  payable 
semi-annually,  with  interest  coupons  attached.  The  bonds  autho- 
rized by  this  act  shall  be  payable  not  more  than  twenty  years  from 
date  thereof." 

It  is  claimed  that  authority  for  the  issue  of  the  bonds  can  be 
found  in  this  law.  We  do  not  agree  to  this.  Neither  the  county, 
nor  a  city,  nor  a  town  took  the  stock  now  in  question.  The  county 
did  not  owe  any  debt.  The  taxable  inhabitants  of  the  "strip  of 
country"  had  authority  to  vote  to  tax  themselves  for  the  stock.  In 
this  way  they  could  bmd  themselves,  but  that  did  not  create  a  debt 
of  the  county,  as  such,  for  which  funding  bonds  might  be  issued. 
The  debt,  if  any,  was  of  the  "  strip"  only,  and  not  the  county. 
As  no  bond  could  be  issued  under  the  original  vote,  the  county  as- 
sumed no  obligation  whatever.  The  County  Court  and  other 
officers  of  the  county  conld  he  compelled  to  levy,  collect,  and  pay 
over  the  tax,  but  t£at  was  all  the  county  or  its  officers  were  re- 
quired to  do. 

We  have  always  held  that  every  holder  of  a  municipal  bond  is 
chai^eable  with  notice  of  the  provisions  of  the  law  by  which  the 
issue  of  his  bond  was  authorized.  If  there  was  no  law  for  the  issue 
there  can  be  no  valid  bond.  On  the  face  of  these  bonds  it  appears 
that  they  were  issued  to  the  Chicago  and  Southwestern  Co.,  on 
account  of  an  election  held  by  "  certain  taxable  inhabitants  of  the 
county."  This  clearly  ooonects  the  bonds  with  the  Chicago  and 
Southwestern  charter,  and  indicates  unmistakably  that  they  were 
pat  out  on  accoitnt  of  a  "  strip"  subscription.    The  holder  is,  there- 
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fore,  chatf;eBble  with  notice  of  the  want  of  legal  aathori^  for 
their  iesae. 

The  principal  question  certified  is  answered  in  the  negative,  and^ 
without  specially  replying  to  the  other  further  than  may  be  im- 
plied from  this  opimon,  the  judgment  is  afiBrmed. 

*  0  m  HBGATITB  iND  ATFIBUBD. 

See  note,  p.  341. 


JoHK  8.  Caowih,  Bespondeat, 

The  Tows  of  Hamoock,  Appellant. 
(64  JTmo  Torh  Saportt,  DBS.) 

The  JnrlkUctimi  of  quul  judidat  officers  to  make  »  dedaion  in  any  case  la 
always  open  to  inquiry,  and  the  decfdoD  may  be  attacked  coUateraUy  for 
want  of  jurisdictioo. 

There  can  be  no  bona  fide  holder  of  town  bonda  within  the  meaninf^  of  the 
law  applicable  to  negotiable  paper,  as  they  can  only  be  iuued  by  virtue  of 
■pecial  authority  conferred  by  aome  Btatute,  and  are  only  binding  upon  the 
town  when  iuued  in  the  way  pointed  out  by  the  statute. 

All  persons,  therefore,  taking  such  bonds  are  chargeable  with  knowledge 
of  the  statute  under  which  they  were  issued,  must  see  to  it  that  ItsprorisionB 
were  complied  with  -,  and  in  the  absence  of  some  provision  making  the  action 
of  the  officer  or  agents  of  the  town  binding  and  conclusive,  the  fact  that  the 
holder  of  aucb  bonds  purchased  for  value  and  in  good  faith,  does  not  preclude 
the  town  from  showing  that  they  were  ille^ly  issued. 

The  decisions  of  the  Federal  courts  holding  a  contrary  doctrine  held  not  to 
be  controlling. 

Under  the  proviaionB  of  the  act  of  1866  ($  3,  chap.  898,  Laws  of  1668)  au- 
thorizing certain  towns  to  subscribe  for  the  stock  of  the  N.  Y.and  O.  H.  H.  R 
Co.,  ana  to  issue  bonds  for  moneys  borrowed  to  pay  [therefor,  provided  the  con- 
sent in  writing  of  a  majority  of  the  tax -payers,  owning  more  than  one-half  of 
the  taxable  property  of  the  town  shall  first  have  been  obtained,  and  provided 
thatthe  fact  thatsuch  majority  has  been  obtuned,  "ahall  be  proved  by  affidavit, 
in  writing,"  of  one  of  certain  spedfled  town  officers,  and  declaring  that  such 
affidavit  "  or  a  certified  copy  thereof  shall  be  evidence  of  the  facta  therein 
contained,"  the  affidavit  is  not  condusivs  but  only  prima  fade  evidence  of 
the  facta  and  may  be  disputed. 

Accordingly  held,  in  an  action  to  recover  the  amount  due  upon  certun  in- 
terest coupons  cut  from  bonds  issued  by  railroad  commissioners  appointed  for 
defendant  under  aaid  act,  and  which  had  been  purchased  for  value  and  in 
good  faith,  that  defendant  was  not  precluded  by  an  affidavit  of  its  assessor 
fcom  showing  that  in  fact  the  consent  of  a  majority  of  the  tax-payers  of  the 
town  had  not  been  obtained. 

People  V.  Hitchdl(86N.  Y.  GGl),  Bank  of  Rome  «.  Village  of  Borne  (1» 
id.  90),  distinguished. 

Cagwin  e.  Town  of  Hancock  (22  Eun,  201),  reversed. 

(Argued  March  7,  1881;  dedded  March  15,  1881.) 
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Appeal  from  order  of  the  Oeneral  Term  of  tlie  Bnpreme  Court, 
ID  the  third  judicial  department,  made  September  24, 1880,  areverB- 
a  jadgmeot  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
:ree.    (Beported  below,  22  Knu,  201.) 

The  natore  of  the  action  and  the  material  facta  appear  in  the 
opinion. 

Wm.  Gleaaon  for  appellant.  The  towns  of  this  State  hare  no 
power  tobond  for  railroads  nnleeeit  hae  been  expresely  conferred  bj 
Btatate.  (Town  of  South  Ottawa  v.  Perkins^  4  Otto,  258,  266 ;  id. 
429 ;  13  Wall.  304 ;  3  id.  327 ;  Wieemer  v.  The  Yillage  of  Doug- 
las, 64  N.  T.  92  ;  Starin  v.  The  Town  of  Genoa,  23  N.  T.  439 ; 
Gould  V.  The  Town  of  Sterling,  23  N.  T.  440,462;  People  v. 
Mitchell,  35  id.  551 ;  Donnelly  v.  The  Town  of  OeBinirK,  18  Kan, 
352 ;  1  R  S.  337,  §  2.)  Wliere  there  has  been  no  authontj  to  iaene 
bonds,  they  can  never  have  any  legal  inception,  and  there  can  be 
DO  bona  fide  holder  of  them  in  whose  hands  they  cao  be  valid. 
(Town  of  Venice  v.  Woodraff,  62  N.  T.  465  ;  The  Township  of 
Oakland  v.  Skinner,  4  Otto,  255 ;  Town  of  South  Ottawa  v.  Per- 
kins, id.  258,  260 ;  id.  269 ;  Horton  v.  Town  of  Thompson,  71  N. 
T.  513,  521 ;  Weismer  v.  Village  of  Douglas,  64  id.  92  ;  Starin  v. 
Town  of  Genoa,  23  id.  439,  456 ;  People  v.  Mead,  24  id.  114 ;  S. 
C,  36  id.  224  ;  People  v.  Smith,  45  id.  773  ;  People  v.  Knowles, 
47  id.  415,  419 ;  People  v.  Spencer,  55  id.  1 ;  Town  of  Venice  v. 
Woodruff,  62  id.  465  ;  Town  of  Springport  v.  Bank,  75  id.  397 ; 
Buchanan  v.  City  of  Litchfield,  U.  S.  Court,  Nov.  22,  1880 ;  22  Alb. 
L.  J.  516 ;  Dodge  v.  Countv  of  Platte,  82  N.  Y.  218 ;  76  id.  185  ; 
78id.362-367;  79id.I71;  Falconei-v.TheBiiffalo  and  Jamestown 
R.  R.  Co.,  69  id.  491, 497 ;  45  id.  772 ;  46  id.  110 ;  71  id.  309 ;  55 
id.  1 ;  Angel  v.  Town  of  Hume,  17  Ilun,  374^-384.)  The  aflSdavit  of 
the  assessors  in  no  wise  estopped  the  town  from  showing  that  the 
requisite  consents  were  not  given  by  a  majority  of  the  tax^yers, 
nor  for  a  major  part  of  the  property  on  the  roll.  (Scipio  v.  Wnght, 
11  Otto,  665,  667,  675  ;  75  N.  Y.  406  ;  23  id.  464.)  Neither  the 
affidavit  of  an  assessor,  or  town  or  county  clerk  is  a  judgment,  nor 
is  the  issuing  of  the  bonds  a  judgment  binding  the  town.  (4N.  Y. 
515,518,522;  People  v.  Batcheller,  53  id.  128;  Stewart  i;.  Palmer, 
74  id.  183-188,  189,  190,  191-196.)  Purchasers  of  the  bonds  were 
chargeable  with  notice  of  the  statute  under  which  they  were  issued, 
and  were  bound  to  see  to  it  that  its  provisions  were  complied  with. 
(Peck  V.  Burr,  10  N.  Y.  299 ;  Stafford  v.  Williams,  12  Barr,  240- 
243 ;  Donovan  v.  The  Mayor,  etc.,  of  N.  Y.,  33  N.  Y.  291,  292 ; 
McDonald  V.  Mayor,  etc.,  68  id.  23 ;  2  Den.  110  ;  33  N.  Y.  293 ;  I 
Den.  510 ;  8  Allen,  109.)  Where  any  court  or  officer  has  acted 
without  jurisdiction  the  acts  are  void,  and  no  appeal  or  certiorari  is 
necessary  to  get  rid  of  them,  but  whoever  acts  thereunder  ia  a  tres- 
pasBer.  (Van  Rensselaer  v.  Witbeck,  7  N.  Y.  517;  Mygatt  v. 
Washburn,  15  id.  316 ;  Whitney  v.  Thomas,  23  id.  281 ;  Orugerv. 
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DoBglierty,  48  id.  107,  121 ;  Overing  v.  Foot©,  65  id.  263 ;  Hallocfc 
r.  Ramsey,  29S.  0.89-91;  People «.  Van  Slyek,  4 Cow.  297, 316; 
People  V.  Cook,  8  N.  Y.  67.) 

W.  J.  Welsh  for  respondent  Tbe.consente  in  writing  filed  and 
recorded  have  been  made,  by  statate,  the  record  evidence  opon 
which  ofScere  were  authorized  to  act,  and  cannot  be  impeached  by 
parol  evidence  in  a  collateral  proceeding.  (Pierce  v.  Wright, 
45  How.  6 ;  2  Stark.  544  [5th  Am.  ed.1;  People  v.  Zest,  23  N.  Y. 
140 ;  Pierce  v.  Wright,  45  How.  6^  The  defendant  is  conctnded 
by  the  affidavit  of  the  aaeesBOTS,  and  cannot  in  this  action  question 
the  sufficiency  of  the  consents  to  bond,  ^ank  of  Kome  v.  The 
Village  of  Kome,  19  N.  Y.  24 ;  Com'rs  of  Knox  County  v.  Aspin- 
wall,  21  How.  fU.  S.1546 ;  Shell  v.  Telfore,  4  N.  Y.  tegal  Obser- 
ver, 307 :  Comers  of  Donglas  Oounty  v.  Boles,  4  Otto,  109 ;  How- 
land  V.  Eldridge,  43  N.  Y.  460 ;  1  Whart.  on  Ev.  [2d  edj,  §  1 ; 
Pierce  ©.'Wright  43  How.  7 ;  People  v.  Mitchell,  35  N.  Y.  552 ; 
Bk.  of  Rome  v.  The  Village  of  Rome,  19  id.  23 ;  Town  of  Colina 
V.  Eaves,  2  Otto,  484, 487 ;  Thompson  v.  Lee  Coanty,  3  Wall.  327 ; 
Town  of  Venice  w.  Mnrdock,  2  Otto,  498 ;  4  id.  205 ;  Block  v. 
Commissioners,  9  id.  686;  People  ez  rel.  Town  of  Rochester  v. 
Deyoe,  2  N.  Y.  S.  C.  [T.  &  C]  146.) 

Eabl,  J. — This  action  was  broocht  to  recover  the  amount  duo 
upon  certain  interest  conpons,  which  had  been  cat  from  bonds 
issued  by  the  railroad  commissioners  appointed  for  the  defendant 
under  the  act,  chapter  398,  of  the  Laws  of  1866,  entitled  "An  act  to 
facilitate  the  construction  of  the  New  York  and  Oswego  Midland 
Railroad,  and  to  authorize  towns  to  subscribe  to  the  capital  stock 
thereof,"  and  the  several  acts  amendatory  thereof.  Claiming  au- 
thority under  the  acts  referred  to,  the  railroad  commissioners  in 

1871  subscribed  for  $100,000  of  the  stock  of  the  New  York 
and  Oswego  Midland  Railroad  Company,  and  in  the  years  1871  and 

1872  issued  bonds  of  the  defendant  to  pay  for  such  stock.  The 
bonds  were  delivered  by  them,  upon  the  orders  of  the  railroad 
company  to  one  Culver,  who  was  a  contractor  engaged  in  building 
tlie  railroad,  and  who  had  no  knowledge  when  he  received  the 
bonds  that  the  defendant  made  any  question  as  to  their  validity  or 
legality.  He  afterwards  sold  all  the  bonds  to  divers  persons. 
William  Gilmau  purchased  some  of  them  in  good  faith  and  for  full 
value,  and  he  cut  oS  the  coupons  and  sold  them  to  the  plaintiff  for 
their  full  value.  The  defendant  defended  this  action  upon  the 
ground  mainly  that  a  majority  of  the  tax-payers  of  the  town,  own- 
mg  or  representing  more  than  one-half  of  the  taxable  property,  did 
not  consent  in  writing  to  the  bonding  of  the  town  as  required  by 
the  acts.  The  referee  snstuned  this  defence.  Bat  upon  appeal  bv 
the  plaintiff  to  the  General  Term,  his  decision  was  reversed,  and  it 
was  there  held  that  the  affidavit  of  the  asseasor,  stating  that  the  re- 
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qnisite  nnmber  of  tax-payers  had  consented  to  bonding  the  town, 
was,  in  favor  of  the  plaintiff,  a  bona  fide  holder  of  me  coupons, 
eonclasive  npon  the  town,  and  preclnded  proof  that  the;  haa  not 
in  fact  consented. 

The  referee  fonnd,  as  a  matter  of  fact,  that  the  requisite  nnmber 
of  tax-payers  bad  not  consented  to  bondinsr  the  town  ;  and  as  his 
finding  was  not  disturbed  by  the  General  Term,  it  is  not  now  dis- 
puted that  it  concludes  us.  The  main  inquiry  here,  then,  is  as  to 
the  conclosire  natnre  of  the  affidavit  of  the  assessors;  and  that 
inquiry  involves  an  examination  of  the  acts  of  the  legislature  relat- 
ing to  the  subject. 

Section  1  of  the  act  of  1866  provides  that,  upon  the  application 
of  twelve  or  more  freeholders  of  any  town,  the  connty  judge  or 
the  Supreme  Court  may  appoint  the  railroad  commissioners.  Sec- 
tion 2  provides  that  it  snail  t>e  lawful  for  the  commissioners  to  bor- 
row on  the  credit  of  the  town  such  sum  of  money  as  the  tax-paying 
inhabitants  shall  fix  upon  by  their  assent  in  writing,  not  exceeding 
in  amount  thirty  per  cent,  of  the  asseeaed  valuation  of  the  real  ana 
personal  property  of  the  town,  as  shown  by  the  aseeeement  roll,  and 
to  execute  bonds  for  the  sum  so  borrowed,  providing,  however,  that 
the  consent  shall  first  be  obtained  in  writing  of  a  majority  of  the 
tax-payers  of  such  town,  owning  or  representing  more  than  one- 
half  the  taxable  property  of  the  town  assessed  and  appearing  upon 
the  assessment-roll,  which  consent  shall  be  proved  or  acknowledged 
in  the  same  manner  as  conveyances  of  real  estate  are  proved  or  ac- 
knowledged. It  is  further  provided  that  the  fact  that  a  majority 
of  the  tax  payers  representing  a  majority  of  the  taxable  property 
has  been  obtained  and  acknowledged,  "  uiall  be  proved  by  the  affi- 
davit in  writing"  of  one  of  the  assessors  of  the  town,  or  of 
the  town  clerk,  or  county  clerk,  which  shall  be  indorsed  upon 
or  annexed  to  the  written  consent,  and  the  consent  and  affidavit 
shall  be  filed  in  the  town  clerk's  office  of  the  town,  and  a  copy 
thereof  in  the  county  clerk's  office  of  the  county;  and  that  "  the 
same,  or  a  certified  copy  thereof,  shall  be  evidence  of  the  facts 
therein  contained,  and  shall  be  admitted  in  evidenc^  in  any  court 
in  this  State  and  before  any  jndge  or  justice  thereof ;  and  it  shall 
be  the  duty  of  the  said  assessors  and  town  and  county  clerks  to 
make  such  affidavit  when  said  consent  shall  have  been  obtained  as 
provided  in  this  section." 

It  will  thus  be  seen  that  the  commissioners  had  no  power  to  issue 
any  bonds  until  the  requisite  consent  of  the  tax-payers  had  been 
obtained.  That  was  made  a  fundamental  condition  of  their  action, 
aod  it  was  the  manifest  intention  of  the  legislature  that  the  bonds 
ahonld  not  be  issued  without  such  consent. 

After  the  consents  had  been  obtained  the  section  imposed  a  duty 
upon  the  assessors,  town  clerk  and  county  clerk.  Tliat  duty  did 
not  arise  until  the  requisite  number  of  consents  had  been  obtained. 
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They  had  no  rigKt  to  act  and  coald  not  be  compelled  to  act  before. 
The;  were  required  to  make  the  affidavit,  in  the  language  of  tlie 
act,  "  when  the  eaid  couaent  shall  have  been  obtained  aa  provided 
in  this  section,"  There  was  nothing  in  the  act  expressly  inipomng 
apon  them  the  duty  of  inqniriag  to  ascertain  whetner  the  requisite 
consents  bad  been  obtained,  or  to  make  any  adjudication  upon  that 
subject;  but  such  a  duty  may  be  implied.  They  bad  no  right  to 
call  and  examine  witnesses,  and  there  was  nothing  realty  resembling 
a  judicial  inqniry  to  be  made  by  them.  They  were  to  take  the 
consents  and  compare  the  names  on  them  with  the  names  on  the  as- 
eessment-roll  of  the  town,  and  thus,  with  perhaps  such  other  in- 
formation as  they  could  obtain,  determine  whether  the  requisite 
number  of  tax-payers  had  consented.  They  were  to  swear  no  wit- 
nesses, conduct  no  judicial  inquiry  under  the  sanction  of  oatha, 
and  render  no  formal  judgment  If  they  believed  the  requisite 
number  of  the  tax-payers  had  consented,  they  were  to  make  the 
affidavit.  They  had  no  greater  facilities  for  reaching  the  truth 
in  the  matter  than  any  other  citizens.  It  cannot  be  supposed 
that  the  legislature  intended  that  a  single  assessor,  without  neai^ 
ing  any  parties,  without  the  aid  of  sworn  witnesses,  and  usually 
witliout  legal  skill  or  knowledge,  should  conclusively  determine 
the  puzzling  questions  of  facts,  and  the  difficult  and  perplex- 
ing questions  of  law,  which  frequently  attend  upon  an  inquiry 
as  to  whether  the  requisite  consents  of  tax-payers  have  b^n  ob- 
tained, and  that  be  should  thus,  by  his  simple  ex  parte  affidavit, 
conclusively  bind  the  town  to  the  hmit  of  thirty  per  cent  of  all  the 
taxable  property  therein.  If  it  had  been  intended  to  ^ve  such 
dangerous  and  extraordinary  force  to  such  an  affidavit,  we  may  sup- 
pose that  the  intention  would  have  been  plainly  expressed  in  the 
statute,  and  that  it  would  not  have  been  Im  to  mference.  A  con- 
trary intention  is  evinced  in  the  explicit  and  emphatic  manner  in 
which  the  requirement  of  the  consent  of  the  majority  is  placed  in 
the  acta.  In  the  act,  chapter  61  of  the  Laws  of  1868,  entitled  "  An 
act  to  facilitate  the  construction  of  the  New  York  and  Oswego  Mid- 
land ^Railroad,  «od  to  amend  the  several  acts  in  relation  thereto," 
this  intention  is  plainly  manifested.  In  section  1  it  is  provided, 
that  in  every  case  where  consent  in  writing  shall  have  been  ob- 
tained of  the  "  majority  of  the  tax-payers  appearing  upon  the  as- 
eeesmentrolt  of  any  town  for  the  years  1865  or  1866  to  the  borrow- 
ing of  money  on  the  faith  and  credit  of  the  town,  etc.,  and  when 
such  tax-payers  shall  own  or  represent  more  than  one-half  of  the 
taxable  property,  such  consents  shall  be  valid  and  effectual  and 
shall  not  be  invalidated  "  for  certain  defects  or  irregularities  stated, 
provided  a  majority  of  the  tax-p.iyer8  owning  or  representing  a 
majority  of  the  taxable  property  nave  consented.  Section  2  again 
provides  that  no  consent  of  tax-payers,  nor  the  bonds  issued  or  to 
be  issued  upon  the  faith  of  such  consent  shall  be  invalidated  or  held 
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iDTalid  on  account  of  certain  defects  or  irregQlaritiee,  provided 
dut  die  conaent  of  the  reqnieite  maiorit;  hae  been  obtained.  Thus 
the  l^iislatnre  m&kea  it  emphatic  tnat  the  fundamental  prerequi- 
site, on  all  occasions  and  for  all  purposes,  tnoBt  be  the  majority  con- 
sent 

If  the  le^latnre  had  intended  that  there  should  be  a  conclusive 
determination  that  the  requisite  consents  had  been  obtained  before 
the  bonds  coald  be  issned,  it  would  liave  provided  a  tribunal,  con- 
Qstiug  of  the  commissioners,  or  tlie  county  judge,  or  poBsibly  the 
asBeseors,  vhich  was  to  take  proofs,  hear  parties,  conduct  a  judicial 
inquiry  and  make  a  judicial  det«r  mi  nation. 

If  the  law  had  simply  required  the  assessors,  town  clerk  or  county 
clerk  to  make  and  file  an  amdavit  that  a  majority  of  the  tax-payers 
ownine  a  majority  of  the  taxable  property  had  consented,  andnad 
atopp^  there,  the  affidavit  would  not  hare  been  any  evidence  of 
the  facts  stated  in  it,  and  a  person  going  upon  one  of  the  bonds 
would  have  been  obliged  to  prove  aifirmativelj  that  the  requisite 
CDDsente  had  been  obtained  (Starin  v.  Town  of  Genoa,  23  M".  Y. 
439;  People  v.  Mead,  36  id.  224 ;  Town  of  Venice  v.  Woodruff,  63 
id,  463);  and  yet  the  affidavit  in  that  case  would  have  been  just  as 
much  a  judicial  determination  as  the  one  we  are  cofisidering.  Such  an 
iffidavit  is,  therefore,  evidence  only  bo  far  as  the  law  makes  it  evidence, 
and  all  it  says  is,  that "  it  shall  be  evidence  of  the  facts  therein 
contained."  This  lan^age  is  satisfied  without  holding  that  it 
ahill  be  conclosive  evidence.  It  is  satisfied  by  holding  that  it  is 
onnpetent  or  prima  facie  evidence.  By  giving  the  language  a 
more  extended  meaning  the  affidavit  would  have  more  force,  we 
think,  than  was  intenc^d  by  the  legislature.  Where  it  was  in- 
tended in  similar  acts  that  the  affidavit,  or  the  preliminary  inquiry 
u  to  the  nnmber  of  consents,  should  be  conclusive,  it  has  been  so 
expressly  provided  (Laws  of  1863,  chap.  19,  and  of  1864,  chap. 
W2),  or  provision  hae  been  made  for  a  formal  hearins^,  for  proofs 
and  a  juaicial  determination.  (Laws  of  1869,  chap,  907,  §§  2,  9.) 
yhen  it  is  intended  in  a  statute  to  make  an  affidavit  or  any  writ- 
ing conclusive  evidence,  there  ie  usually  something  in  the  statute 
dearly  to  indicate  such  intention.  (1  E.  S.  178,  §  22 ;  id.  412,  § 
81 ;  2  R.  S.  377,  g  2 ;  Code,  §  1933.  See  also  the  statutes  and  an- 
tttoritiefl  cited  by  Judge  Allen  in  People  ex  rel.  Martin  v.  Brown, 
55  N.  y.  196.)  In  the  case  of  People  ex  rel.  Martin  v.  Brown, 
that  learned  judge,  in  an  able  discussion  of  the  subject,  holds  that 
this  affidavit  is  not  conclusive  evidence,  but  only  competent  or 
prima  facie  evidence  of  the  facts  stated  in  it.  To  give  this  affidavit 
the  effect  claimed  for  it,  we  would  have  to  go  against  the  spirit  of 
many  decisions  in  this  court.  The  bonding  acts  are  now  regarded 
u  hostile  to  a  sound  public  policy.  As  said  by  Judge  Andrews 
in  Town  of  Wellsboro  v.  N.  T.  and  C.  R.  R  Co.  (76  S.  Y.  185), 
llKy"!™  Bnbvereive  of  the  just  rights  of  the  minority,  who  do 
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not  consent  to  the  issne  of  the  bonde,"  and  we  have  never  been 
diepoeed  to  uphold  bonda  issoed  nnder  these  acts,  except  npon  a 
Btnct  and  exact  compliance  with  the  act  which  authorized  their 
ieBtie.  To  hold  that  the  ex  parte  affidavit  of  one  asaesBor  woold 
be  sufficient  in  its  effect  to  bond  a  town  when  the  facte  authorizing 
it  to  be  bonded  did  not  actaally  exist,  would  be  giving  a  constmc- 
tion  to  the  language  and  purpoBce  of  this  act  altogether  too  liberal. 
In  The  People  v.  Mitchell  (35  N.  T.  551),  the  affidavit  that  the 
nHiiiisite  consent  bad  been  given  was  made  conclusive  bv  the 
statute.  In  Town  of  Springport  v.  The  Teutonia  Bav.  Bans  (75 
N.  T.  397),  the  statute  made  the  affidavit  presumptive  evidence ; 
and  hence  those  cases  have  very  little  bearing  npon  this  case, 
althouf^h  the  principle  to  be  deduced  from  them  is  favorable  to  the 
ooDclnsion  we  reach.  In  Bank  of  Borne  v.  Village  of  Kome  (19 
N.  T,  20),  the  village  was  authorized  to  snlwcribe  for  the  stock  of  a 
railroad  company,  provided  that  two-thirds  of  the  tax-paving  electors 
of  the  village  shonld  first  approve  the  subscription,  and  the  village 
was  authorized  to  issue  bouds  to  raise  money  to  pay  for  such  sob- 
Bcription,  and  railroad  commiBsioners  were  named  in  the  act.  There 
was  no  dispute  that  the  subscription  had  been  approved  bv  the  tax- 

Kyers.  But  it  was  provided  in  section  11  of  the  act  (cnap.  283, 
iWS  of  1853),  that  tne  comnuseioners  should  have  no  power  or  an- 
thority  to  ne^tiate,  sell  or  transfer  the  bonds,  or  create  any  liability 
whatever,  except  upon  the  express  condition  that  (500,000  should 
first  have  been  subscribed  to  the  stock  bv  other  parties ;  and  tlie 
commisBioners,  before  neeotiatdng  or  trausfcTrins  any  of  the  bonds, 
should  make  and  snbscriSe  a  certificate  in  writmg  that  such  sub- 
scription of  $500,000  Lad  been  actually  made,  and  that  in  their 
i'adgment  and  belief  the  same  had  been  made  in  good  faith  and 
<j  persons  of  ability  sufficient  to  pay  their  Beveraf  subscriptionK. 
It  was  held  that  the  certificate  thus  made  was  conclusive  evidence 
in  favor  of  bona  fide  holdera  of  bonds  that  the  requisite  eubscrip- 
tions  had  been  made.  That  case  is  claimed  as  an  authority  for  the 
plaintiff's  contention  in  this  case.  But  while  the  distinction  be- 
tween the  two  cases  is  not  veiy  broad,  yet  there  is  a  distinction 
which  deprives  that  case  of  its  character  as  a  controlling  authority 
in  this.  There  the  subscription  to  the  stock  had  been  regularly 
anthorized.  There  was  nothing  more  for  the  village  or  its  tax- 
payers to  do.  "Whatever  else  remained  was  committed  to  the  rail- 
road commissioners  named  in  the  act,  as  agents  of  the  village. 
They  were  to  determine  whether  the  other  subscriptions  had  been 
made,  and  if  they  found  they  had  been,  they  were  to  issue  tlie 
bonds,  acting  as  agents  of  the  village.  The  difficulty  in  this  case 
is  that  the  fundamental  fact,  the  majority  consent,  is  wanting. 
The  town  was  to  act  through  a  majority  of  its  tax-payers,  and  such 
action  it  never  took.  Until  such  action  was  taken  no  officer  or 
agent  could  bind  it  by  bonds  issued  or  stock  taken  nnder  the  act. 


Digitized  t,  Google 


OAaWIB  V.  TOWN  OF  HAHCOOK.  167 

It  ie  tme  that  the  aaeeeeors,  in  determining  whether  the  regnisite 
consents  had  been  given  and  in  making  the  affidavit,  exercised 
qnasi  jndici&l  fnnctionB.  (Howland  v.  Eldredge,  43  N.  Y.  457 ; 
People  ex  rel.  Yawger  v.  Allen,  62  id.  538.)  And  that  their  de- 
termination embraced  in  their  affidavit  is  in  the  nature  of  a  judg- 
ment. Bnt  regarding  the  affidavit  aa  a  judgment,  it  was  a  judg- 
ment which  they  conld  render  only  if  they  &d  juriBdiction.  ay 
the  expreee  terms  of  the  statute  they  were  not  to  make  the  affidavit 
nntil  tiie  reqnisite  consents  were  obtained.  Until  that  time  they 
had  no  jurisdiction  to  act.  They  could  not  obtain  jurisdiction  by 
determining  that  they  had  it.  Whether  quasi  judicial  officers  and 
courts  of  limited  special  and  inferior  jurisdiction  have  jurisdiction 
to  make  a  decision  in  any  case  is  always  open  to  inquiry,  and  their 
decision  in  any  case  can  be  attacked  collaterally  for  want  of  juris- 
diction. It  was  made  the  duty  of  town  assessors  to  ascertain  all 
the  property  and  persons  in  their  to^  liable  to  taxation,  and 
in  making  the  determination  and  assessing  the  property,  their 
action  is  of  a  judicial  character ;  and  yet  they  cannot  obtain  juris- 
diction over  property  or  persons  by  determining  that  they  have  it. 
They  must  first  have  jurisdiction  before  they  can  lawfully  act. 
(Nat.  Bank  of  Chemung  v.  City  of  Elmira,  53  N.  Y.  49.)  So 
here,  the  aasessors  had  no  jurisdiction  to  make  the  affidavit  and  ren- 
der their  quasi  iudgment  ustil  the  requisite  consents  had  been 
obtained ;  and  if  the  consents  had  not,  in  fact,  been  obtained,  their 
determination  that  it  had  been  could  not  give  them  unimpeachable 
jurisdiction. 

The  legislature  was  undoubtedly  competent  to  declare  what  effect 
this  affidavit  as  a  quasi  judgment  shoala  have,  and  it  has  said  that  it 
shall  be  evidence  of  the  facts  therein  stated.  It  furnished  prima 
facie  evidence  which  it  would  generally  be  safe  for  all  persons  to  rely 
an.  In  a  suit  upon  the  bonds  it  placed  the  burden  upon  the  town 
defending  against  the  bonds  to  show  that  the  affidavit  was  made 
without  jurisdiction,  in  that  the  requisite  majority  of  the  tax-payers 
had  not  actually  consented.  So  that  the  affidavit  served  a  very 
usefol  purpose,  although  not  having  the  effect  of  a  conclusive  judg- 
ment bmding  upon  allpersons. 

But  the  claim  is  made  that  the  affidavit  ought  to  be  conclusive 
in  favor  of  bona  fide  holders  of  the  bonds.  But  there  can  be  no 
bona  fide  holders  of  bonds,  within  the  meaning  of  the  law  apphca- 
ble  to  nwotiable  paper,  which  have  been  issued  without  authority. 
A  town  has  no  general  authority  to  issue  such  bonds.  It  can  issue 
them  only  by  virtue  of  special  authority  conferred  by  some  statute. 
Unless  issued  in  the  way  pointed  out  by  statute,  they  cannot  bind 
the  town.  The  statute  specifies  the  powers  of  the  agents  of  the 
town  and  the  precise  conditions  upon  which  the  bonds  could  be 
isRied,  and  all  persons  taking  the  bonds  are  chargeable  with  knowl- 
edge of  the  statute,  and  they  must  see  to  it  that  uie  statute  lias  been 
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oomplied  with  before  they  cod  with  ftbeolute  safety  take  the  bonds. 
Such  is  the  law  as  laid  down  in  this  State.  (Town  of  Venice  v. 
Woodruff;  8tarin  v.  Town  of  Genoa;  People  v.  Mead,  sapra.) 
There  are  undoubtedly  decisions  of  the  Federal  courts  holding  in 
favor  of  bona  fide  holders  of  such  bonds  a  different  doctrine ;  Trat 
those  decisions  have  not  been  regarded  as  controlling  anthority  in 
this  court 

There  are  no  facts  in  this  case  npon  which  it  cau  be  held  that  the 
town  can  be  e^pped  from  asserting  the  invalidity  of  the  bonds. 
As  a  town,  there  is  no  act  or  omission  chargeable  to  it  open  which 
an  estoppel  can  be  based. 

It  follows,  therefore,  that  the  order  of  the  General  Tenn  should 
be  reversed,  and  that  the  judgment  upon  the  report  of  the  referee 
'  should  bo  affirmed,  with  costs. 

All  concur,  except  Kapallo,  J.,  absent. 

Order  reversed  and  judgment  accordingly, 
,  Bee  note,  p.  241. 


yfiLLLAx  W.  Welch  et  aL 


ArouBToa  S.  Post. 
(M  minoii  B^orU,  471.    Am  SI,  1881.) 

The  court  !■  inclined  to  hold  that  the  act  of  Febniaiy  28,  1669,  unenda- 
toTT  of  the  charter  of  the  IllmoU  Soutb-eaBtem  R;.  Co.,  in.  so  far  aa  it 
authorizes  towns,  etc.,  along  or  near  the  route  of  the  road  to  eubscribe  to  the 
stock  of  the  company,  or  make  donations  and  issue  bonds  therefor,  is  in  viola- 
tion of  section  BS,  art  8,  of  the  constitution  of  1648,  which  declares  that  no 
private  or  local  law  shall  embrace  more  than  one  subject,  which  ahall  be  ex- 
pressed in  the  title. 

Making  donations  to  rulwsy  companies  and  issning  intereBt-beaiing  bonds 
in  payment  thereof,  are  not  among  the  usual  or  implied  powers  poeseesed  by 
municipal  corporations,  and  without  express  power  given  by  Statute  to  iasue 
such  bonds  they  will  be  void  in  the  hands  of  any  and  all  persons. 

Where  a  rulway  charter  authorized  any  incorportted  city  or  town  on  the 
line  of  the  proposed  rood  to  mske  donationa  to  the  company,  not  exceeding 
$10,000,  to  be  paid  by  immediate  taxation,  giving  no  power  to  issue  bonds  in 
paymeot,  and  an  amendment  to  the  charter  named  villages,  counties  and 
townghips  as  corporations  to  which  power  was  given,  on  a  v.Ote  of  the  people, 
to  make  donations  to  the  proposed  railroad,  and  to  issue  interest-bearing 
bonds  in  payment  thereof:  Wd,  that  bonds  issued  by  an  incorporated  town 
after  the  passage  of  the  ameodatorj  act  of  134Q,  upon  a  vote  for  a  donation  to 
the  railway  company,  were  illegal  ind  void,  being  issued  without  sanction  of 
lnw.  The  word  town  being  omitted  from  the  act  authorizing  the  issue  of 
bonds,  cannot  be  supplied  by  judicial  construction. 

While  it  may  be  that  a  court  of  chancery  has  no  jurisdiction  to  declare 
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mnnldpat  bondi  void  which  are  held  by  non-residents  who  do  not  appear  to 
the  Boit^  yet  the  court  has  juriadictlon  as  to  any  auch  holder  who  appears  and 
contests  the  bill  on  its  merits,  and  also  to  enjoin  the  local  officers  from  the 
collection  of  t&zes  to  pa;  sncb  bonds  or  the  interest  thereon. 

Writ  of  error  to  the  Circait  Court  of  White  coun^ ;  the  Hon. 
C  S.  Congee,  Jndge,  presidine;. 

Mr.  James  McCartney,  for  the  plaintiffs  in  error. 

Messrs.  Hanna  &  Adamg,  for  the  defendant  in  error. 

This  bill  waa  brought  by  citizens,  property  owners  and  tax  payers 
iQ  the  village  of  Enneld,  to  restrain  the  collection  of  taxes  levied 
on  the  property  of  complainants  for  the  purpose  of  paying  any 
portion  of  the  principal  or  interest  on  bonds  issued  by  the  town  of 
Enfield  to  the  Springfield  and  Illinois  Soath-eaetem  Ky.  Co.,  dated 
January  1, 1871,  and  to  have  such  bonds  declared  null  and  void. 

It  is  set  forth  in  the  bill,  as  the  fact  is,  that  under  the  act  of 
March,  186d,  the  viilt^  of  Enfield  was  incorporated,  under  the 
name  of  the  town  of  Enfield,  and  that  while  bo  incorporated  all 
the  acts  charged  were  done.  In  1867,  by  an  act  of  the  Isf^is- 
latore,  the  Uluiois  South-eastern  By.  Co.  was  incorporated.  By 
that  act  any  incorporated  town  or  city  might  make  donations  to 
the  ndlway  company,  not  exceeding  $10,000.  An  act  amendatory 
of  the  act  of  1867,  passed  February  28,  1869,  authorized  any  vil- 
lage, city,  county  or  township  to  make  donations  to  the  railway 
company,  and  it  was  therein  provided,  that  if  the  majority  of  the 
legal  voters  of  any  such  municipality,  as  evidenced  by  the  votes 
cast  at  an  election  held  for  that  purpose,  were  in  favor  of  such  do- 
nation, the  corporate  aothoritiee  of  such  village,  city,  coimty  or 
townsliip  should  issue  bonds,  with  interestrconpons  attached,  for 
the  payment  thereof.  Under  the  power  snpposed  to  have  been 
conferred  by  the  act  of  1867,  incorporating  tne  Illinois  Southeast- 
ern By.  Co.,  and  the  amendatory  act  of  1869,  the  town  of  Enfield, 
at  an  election  held  on  the  11th  day  of  June,  1870,  after  d«e 
notice  had  been  given,  voted  a  donation  of  $7000  to  the  Springfield 
and  Illinois  South-eastern  Ky.  Co.,  and  afterwards  issuea  and 
delivered  to  the  president  of  the  company,  bonds  for  the  payment 
of  the  same,  dated  January  1,  1871,  with  coupons  attached  for  the 
semi-annnal  interest,  at  the  rate  of  ten  per  cent  per  annum. 

As  a  ground  of  relief,  it  is  alleged  in  the  bill  there  was  no  author- 
ity of  law  for  the  issning  of  any  bonds  by  any  incorporated  town 
to  the  railway  company,  whatever;  that  section  11  oi  the  charter 
of  the  company,  passed  in  1867,  provided  for  donations  by  incorpo- 
rated cities  and  towns,  hut  made  no  provision  for  the  issuing  of 
bonds,  and  that  the  act  of  1869,  amendatory  thereof,  only  made 
provision  for  the  iesniog  of  bonds  by  villages,  cities,  counties  and 
townships,  thereby  excluding  towns  from  tlie  right  to  issue  bonds, 
leaving  such  towns  only  the  right,  under  the  law  of  1867,  to  m^e 
donations  to  be  paid  by  a  levy  of  a  tax,  and  not  otherwise.     The 


Digitized  t,  Google 


160  WBLOH  ET  AL.  t».  POST. 

bill  alfio  containfi  an  allegation,  which  is  not  denied,  that  the  tovn 
of  Enfield  was  incorporated  and  acted  onder  the  law  of  1869,  incor- 

{)ui'ating  it  as  a  town  until  An^t,  1875.  The  relief  asked  by  the 
ii;i  on  the  final  hearing  was,  that  the  houdB  issued  b;  the  town  of 
Enfield  to  the  Sprin^eld  and  lUinoia  Soath-eastem  Ey.  Co., 
dated  Janoarr  1,  1871,  might  be  declared  null  and  void,  and  of 
no  efEect,  in  whoeesoever  hands  the  same  may  be,  and  that  the  vil- 
lage and  connty  collectors,  and  their  snoceeBors  in  office,  be  forever 
enjoined  from  collecting  or  attempting  to  collect  any  tax  levied  for 
the  payment  of  the  principal  of  tLe  bonds  or  the  oonpona  Uiereto 
attaohed,  or  detached. 

Originally,  only  the  village  and  counly  colleoton  of  taxes  sod  the 
unknown  holders  of  the  bonds  were  made  defendants.  Service  of 
process  was  had  on  the  reaidentrdefendants,  and  publication  was 
made  as  to  the  nnknown  bondholders.  No  one  appearing  to  answer 
the  bill,  it  was  taken  for  confeseed  as  to  all  of  defendants  at  the 
April  term,  1877,  and  a  decree  rendered  declaring  the  bonds  noil 
and  void,  and  making  the  injunction  previously  issued  perpetual. 
Afterwards,  at  the  October  term,  1879,  of  the  court,  Augnstiu 
T.  Poet,  a  citizen  and  resident  of  the  State  of  New  York,  presented 
to  the  court  a  petition  under  the  statute,  stating  be  was  the  owner 
of  the  bonds  in  litigation ;  that  he  was  never  served  witli  process  in 
the  cause,  and  had  no  knowledge  of  the  proceedings  therein  until 
after  default  was  entered  against  the  defendants.  The  prayer  of 
hifl  petition  was  granted,  and  the  canse  reinstated  for  further  hear- 
ing. The  allegations  of  the  bill  ae  to  the  incorporation  of  the  town 
of  Enfield  and  the  issuing  of  bonds,  as  stated,  are  all  admitted  in 
the  answer  of  respondents,  and  he  alleges  he  is  the  owner  of  one  of 
the  bonds  issued  to  tlie  railway  company,  upon  which  all  interest 
was  paid  for  the  years  1872  to  1875,  botn  years  inclusive. 

A  replication  was  filed  to  the  answer  of  respondent,  and  the  cause 
submitted  for  decision  upon  a  stipulation  as  to  the  facts,  substan- 
tially as  follows :  It  was  admitted  the  election  held  to  make  the 
donation  to  the  railway  company  was  r^^arly  held,  after  due 
notice  had  been  given  to  the  legal  voters  oi  the  town,  that  the  rail- 
road was  constructed,  and  bonds  and  coupons  were  issued  and  deliv- 
ered, and  interest  paid,  until  this  bill  was  filed  ;  that  when  the  vote 
was  taken  for  a  donation,  Enfield  was  an  incorporated  town,  incor- 
porated and  acting  under  a  special  act  of  the  legislature,  and  waa 
sncb  when  the  bonds  were  issued ;  that  the  donation  was  voted 
and  the  bonds  issued  to  the  Springfield  and  Elinois  South-eastern 
By.  Co.,  incorporated  under  the  laws  of  1867  and  1869,  and 
consolidated  December  S,  1869,  and  that  said  bonds  were  deliv- 
ered about  June  1,  1871 ;  that  no  vote  was  taken  to  issue  such 
bonds  other  than  tie  vote  for  donation,  held  on  June  11, 1870. 
The  court  dissolved  the  injunction  previously  issued,  and  dismissed 
the  bill.    Complainants  bring  the  case  to  this  court 
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The  qneetioD  ia  directly  made,  the  amendatory  act  of  1S69  vio- 
lates the  constitution  of  1848,  article  3,  section  23,  which  provides : 
"  No  private  or  local  law  which  may  be  passed  by  the  general  as- 
sembly shall  embrace  more  than  one  subject,  and  that  shall  be  ez- 
Eressed  in  the  title,"  On  the  anthority  of  Middleport  v.  jEtna 
ife  Ins.  Co.,  82  111.  562,  we  are  inclined  to  hold  the  point  is  well 
taken,  and  if  so,  it  would  be  conclnsive  of  the  whole  case.  With- 
out passing  on  this  question  definitely,  there  is  another  view  of  the 
case  that  is  eqnallv  conclnsive,  upon  which  the  deciaioQ  may  be 
placed.  Making  donations  to  railway  corporations,  and  iGSQing 
interest-bearing  bonds  in  payment  thereof,  are  not  among  the  nsnal 
or  implied  powers  possessed  by  municipal  corporations.  Unless, 
therefore,  express  power  was  given  by  statute  to  the  town  of 
£nfield  to  issue  the  Donds  involved  in  this  litigation,  it  will  be  con- 
ceded such  bonds  are  void  in  whosesoever  hands  they  may  be  found. 
Hence  it  will  be  necessary  to  examine  and  determine  definitely 
what  powers  the  general  assembly  has  seen  fit  to  confer  on  the 
town  of  Enfield  in  that  regard. 

As  we  have  seen,  the  town  of  Enfield  was  incorporated  under  a 
special  charter  passed  in  March,  1869.  The  charter  contained  only 
the  usual  provisions  found  in  such  charters.  No  power  was  given 
the  corporation  created  to  make  donations  to  railway  companies, 
and  maJie  provision  for  the  payment,  by  tax  or  otherwise.  The 
act  of  1867,  incorporating  tlie  Illinois  South-eastern  Ry.  Co., 
did  provide  that  any  incorporated  city  or  town  on  the  line  of 
the  proposed  railroad  might  make  donations  to  the  company,  not 
exceeding  $10,000,  to  be  paid  by  taxation.  That  act  made  no  pro- 
vision for  and  gave  the  corporation  no  authority  to  issue  bonds  in 
payment  of  such  donations.  Section  10,  oi  the  act  of  1869, 
amendatory  of  the  act  of  1867,  enumerated  villages,  cities,  coun- 
ties and  townships  as  among  the  corporations  to  wjiieh  power  was 
expressly  given,  when  the  same  should  be  voted  by  the  legal  voters 
of  such  municipahties,  to  make  donations  to  the  proposed  railroad, 
and  to  issue  interest-bearing  bonds  in  payment  thereof.  Acting 
under  the  acts  cited,  the  town  of  Enfield  issued  the  bonds  in  ques- 
tion, after  a  donation  of  the  amoont  of  the  bonds  had  been  voted  by 
the  legal  voters  of  the  town  at  an  election  called  for  that  purpose. 
It  is  stipnlated,  however,  that  no  vote  was  taken  to  issue  such  bonds, 
other  than  the  vote  for  a  donation  to  the  railway  company.  It  will 
be  specially  noted,  the  original  charter  of  the  railway  company 
only  conferred  power  on  towns  on  the  line  of  the  railroad  to  make  ■ 
donations  to  the  company,  to  be  paid  by  taxation,  and  hence  no 
rightful  authority  existed  under  that  act  to  issue  the  bonds  in  ques- 
tion. Town  of  Middleford  v.  jEtna  Life  Ins.  Co.,  82  HI.  562. 
Nor  is  there  any  authority  found  in  the  amendatoiy  act  of  1869 
that  at  all  enlarges  the  powers  of  the  town  of  Enfield  in  the  mat- 
ter of  issning  bonds.  Incorporated  towns  are  omitted  from  the 
S  A.  A;  B.  R.  Cbb.— 11 
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municipal  corporationa  enumerated  that  may  make  donationB  to  the 
railway  company,  and  issne  interest-bearing  bonds  in  payment. 
Why  incoroorated  towns  were  omitted  in  that  act  cannot  now  be 
known.  It  may  have  been  done  advisedly  or  inadvertently.  In 
cither  case  the  effect  is  precisely  the  same.  By  the  ori^nal  act,  as 
we  have  Been,  incorporated  towns  have  the  imdoubtea  riglit  to 
make  donations  to  the  railway  company,  payable  by  taxation,  but 
had  no  right  to  issue  bonds,  maturing  in  the  future,  in  payment. 
The  amendatory  act  does  not  even  purport  to  confer  additional  an- 
tliority  on  incorporated  towns  in  that  regard,  neither  in  the  title 
nor  the  text  of  the  bill.  What  eeeme  to  have  been  deliberately 
omitted  by  the  general  assembly  cannot  be  supplied  by  judicial 
construction.  That  would  invade  the  legislative  department,  which 
the  court  has  neither  the  right  nor  inclination  to  do. 

In  Pitzman  v.  Village  of  Freeburg,  92  111.  Ill,  it  was  held  the 
act  of  Kovember  6, 1849,  that  authorized  counties  and  cities  to 
make  subscriptiona  or  purcliases  of  shares  of  capital  stock  in  any 
railway  company,  had  no  reference  whatever  to  villages.  The  lan- 
guage employed  only  related  to  counties  and  cities,  and  the  terms 
used  could  not  be  enlarged,  by  construction,  so  as  to  include  muni- 
cipal corporations  not  mentioned.  That  is  precisely  the  case  here. 
Towns  are  omitted  for  some  reason  from  the  corporations  autlior- 
ized  to  issue  bonds  in  payment  of  donations  voted.  Such  extraor- 
dinary power  will  not  oe  held  to  exist  in  a  purely  municipal  cor- 
poration unless  expressly  conferred  by  statute. 

Burke  v.  Monroe  County,  77  111.  610,  cannot  be  regarded  as  an 
authority  against  this  view  of  the  law.  The  act  constraed  in  that 
case  was  one  to  restore  uniformity  in  the  taxation  of  real  and  per- 
sonal property  in  the  counties  and  cities  of  the  State.  In  one  part 
of  the  act  incorporated  towns  were  expressly  mentioned,  ana  it 
was  thought  the  context  authorized  the  construction  that  the  word 
city,  as  used  in  the  repealing  clause  of  the  act,  was  intended  to  and 
did  inclnde  incorporated  towns. 

Nor  does  Martm  v.  The  People,  87  111.  524,  aid  the  construction 
insisted  upon  by  defendant.  That  case  holds  that  under  the  words, 
"any  city,  incorporated  town  or  village,"  found  in  the  168th  sec- 
tion of  the  act  in  relation  to  "cities  and  villages,"  the  "town  of 
Lake"  is  one  of  the  municipal  incorporations  which,  by  that  sec- 
tion, are  anthorized  to  ayaU  tnemeelves  of  the  provisions  of  article 
9  of  that  act,  as  an  amendment  to  their  charters. 

Keeping  in  mind,  as  must  be  done,  there  is  no  implied  authority 
in  municipal  corporations  to  make  donations  to  railway  companies, 
and  to  issne  interest-bearing  bonds  in  payment,  it  must  appear 
there  is  expresa  enabling  legislation  to  that  effect  before  municipal 
corporations  can  properly  assume  to  exercise  such  extraordinary 
powers.  No  such  authority  is  to  be  found  anywhere,  in  any  pnbHc 
or  private  law  of  this  State,  applicable  to  tlie  town  of  Enfield,  at 
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the  time  that  corporation  undertook  to  and  did  issue  the  bond  held 
and  owned  by  respondent,  and  having  been  ieened  withont  author- 
ity of  law,  gnch  bond  constitntes  no  valid  obligation  that  can  be 
enforced  against  the  municipality. 

It  ie  said  the  holders  and  owners  of  the  bonds  in  this  case  all  re- 
side without  the  jnrisdiction  of  the  court  in  which  the  cause  was 
tried,  and  have  these  bonds  with  them,  and  the  argument  is,  that 
as  both  the  persons  to  be  affected  and  the  property  to  be  operated 
upon  are  without  the  State,  the  court  was  powerless  to  act,  and  for 
this  reason,  if  for  none  other,  the  bill  should  have  been  dismisBed, 
as  it  was.  This  is  a  miBapprehension  of  the  object  and  scope  of 
the  bilL  The  bonds  are  of  the  denomination  of  {1000  each,  and 
six  of  them,  it  appears  from  the  record,  are  held  by  non-resident 
owner  or  owners,  and  the  bonds  may  be  presumed  to  be  with 
them.  As  neither  the  bonds  nor  the  owners  are  subject  to  the 
jnriBdictioa  of  the  comi:,  it  may  be  conceded  that  no  decree 
coxdd  be  rendered  that  would  operate  on  the  bonds  or  the  owneiB. 
The  owner  of  one  bond,  however,  although  a  non-resident  of  the 
8tate,  has  submitted  to  tlie  jurisdiction  of  the  court  by  answering 
the  bill,  and  his  interests  in  the  subject-matter  of  the  suit  may  be 
determined  by  the  decree  to  be  rendered.  But  other  reli^  is 
aonght  by  the  bill,  and  may  be  granted  as  to  resident  defendants, 
as  to  matters  clearly  within  the  jurisdiction  of  the  coort.  On  the 
hypothesis  the  bonds  are  void  because  issaed  withont  authority  of 
law,  no  reason  can  be  assigned  why  a  court  of  chancery  has  not 
jurisdiction  to  enjoin  the  local  officers  from  collecting  taxes  levied 
for  their  payment,  otherwise  irreparable  injury  might  be  done. 
As  the  parties  and  the  subject  to  he  affected  by  the  decree  are  both 
within  the  jurisdiction  of  the  court,  it  is  not  perceived  how  the 
non-residence  of  the  owners  of  the  bonds- would  affect  the  juris- 
diction of  the  court  to  administer  relief  on  this  branch  of  the  case. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the  oanse 
remanded  for  further  proceedings  not  ineousi^eut  with  this 
opinian. 

Decree  reversed. 

DioKBT  and  SHBLDoif,  JJ. — ^We  do  not  recognize  any  distinc- 
tion, under  the  laws  of  this  State,  between  incorporated  towns  and 
incorporated  villages,  but  consider  such  terms,  "  towns  and  vil- 
lages,'  to  be  there  used  synonymonsly ;  and  we  regard  Martin  v. 
The  People,  67  lU.  524,  as  so  deciding. 
See  note,  p.  341. 
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Stoceuah,  Treasurer,  et  aL 
(7i  Indima  SiporU,  400.    Mag  Term,  1881.) 

Tbe  recital  in  the  entry  of  a  board  of  count;  commiBsionen,  ordering  an 
alectioa  in  a  township  upon  a  petition  therefor  to  Tote  aid  for  the  conatmc- 
tion  of  a  railroad,  "and  proof  being  made  that  twenty-five  of  the  petitioners 
are  freeholders  of  Clinton  township,"  is  sufficient  to  show  that  such  board 
found  thftt  the  petition  was  signed  d j  twentj-five  freeholders  of  the  partica- 
lar  township  of  their  own  countj,  and  the  mere  fact  that  such  recital  was 
interpolated  after  tbe  other  parts  of  the  entry  had  been  completed  does  not 
affect  the  validity  of  the  entr^  or  the  part  interpolated. 

While  it  is  the  better  practice  that  toe  record  of  the  proceedings  of  a  board 
of  county  commis^oners  should  be  sinied  by  tbe  memben  thereof,  yet  un- 
signed oraenof  the  board  are  not  void,  and,  when  properly  signed  within  a 
reasonable  tim^  become  ralid  from  the  time  when  made. 

A  petitlcHi  asking  for  an  appropriation  to  aid  in  the  construction  of  a  lul- 
road  IS  not  invalid  for  the  reason  that  it  does  not  ask  for  the  annexing  of 
conditions  to  tbe  appropriation.  Tbe  act  of  Uarch  8tb,  1B79,  Acts  1870,  p. 
46,  enables  petitioners  and  voters  to  annex  conditions  to  appropriations,  but 
does  not  compel  them  to  do  so  if  they  do  not  desire  any  conditions. 

While  the  law  for  contesting  elections  b  not  applicable  to  elections  held 
for  the  purpose  of  voting  aid  for  tbe  construction  of  a  railroad,  yet  the  board 
of  county  commissioners  has  the  right  to  go  behind  the  canvass  of  the  rote 
and  inquire  into  the  truth  of  the  return  msde  by  the  canvassers;  and  any  in- 
dividual interested  may  appear  before  the  board  and  oonteet  tbe  result  of  the 
election,  and  if  aggrieved  at  their  decision  may  appeal  to  the  circuit  comt, 
and  in  this  way  tbe  validity  of  the  result  of  such  election,  as  to  the  legality 
of  the  votes  cast,  may  be  contested,  but  not  by  a  suit  to  enjoin  the  collMtion 
of  the  tax  levied  in  pursuance  thereof. 

If,  in  such  cose,  the  one  per  cent  levied  for  the  current  year  amounted  to 
less  than  one  half  of  the  amount  of  the  donation  asked,  the  remedy  therefor 
is  by  appeal  from  the  order  whereby  the  levy  was  nude. 

llie  recital  in  tbe  record  of  the  order  of  the  board  of  commissioners  ^uddng 
nch  an  appropriation,  that  "it  is  hereby  ordered  that  a  special  tax  of  one 
per  cent  ...  be,  and  the  same  is  hereby  levied,  ...  for  tbe  purpose  of 
raising  one  half  of  the  amount  spedfled  in  said  petition,"  is  a  sufficient 
granting  of  tbe  prayer  of  the  petition. 

If,  in  making  the  le^  for  such  donation,  certain  taxable  property  of  the 
township  was  omitted  from  the  assessment,  the  tax  upon  all  otner  properly 
that  has  been  aeiened  is  not  thereby  rendered  invalid. 

If  an  allegation  of  a  pleading  is  one  that  the  pleader  can  be  heard  to  ma^ 
and  it  be  mil  pleaded,  then  a  demurrer  admits  it  to  be  trae,  otharwise  It 
does  not. 

From  tiie  Decatur  Oircoit  Court. 

J.  D.  Hiller  and  F.  £.  Gavin,  for  appellants. 

"W.  A.  Moore, Bennett,  C.  Ewing,  J.  K  Ewing,  O.  Baker, 

O.  B.  Hord,  and  A.  W.  Hendricke,  for  appellees. 
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WooDB,  J. — The  appellants,  who  were  plaiutiffe  in  the  ciroait 
eonrt,  earn  as  tax  payers  of  Clinton  townahip,  Decatur  county,  to 
enjoin  the  collection  of  a  tax  levied  for  the  poipose  of  aiding  the 
Vernon,  Greonabnrg  and  Bnahville  R.  R.  Co.,  oy  enbecribing,  on 
the  part  of  the  township,  to  $11,000  of  its  capital  stock. 

A  demnrrer  to  the  complaint  was  anstained  by  the  circuit  court, 
and  final  judgment  was  rendered  npon  it  in  favor  of  defendants. 

The  Bubstance  of  die  complaint  Is  as  follows :  That  plaintifEs  were 
tax  payers  of  the  township ;  that  on  the  19th  of  Jnly,  1879,  a  peti- 
tion purporting  to  be  signed  by  twenty-five  or  more  freeholders  of 
the  township,  was  dlea  in  the  connty  auditor's  office,  asking  the 
county  commiBaioners  to  make  the  appropriation;  a  copy  of  the 
petition  ia  set  oat ;  that  on  the  21st  of  Jiily  it  was  presented  to  the 
commissioners,  who  ordered  it  ^read  upon  the  records,  and  there- 
npon  made  an  order  in  the  premises,  which  is  set  out  in  the  com- 
plaint. It  recited  that  proof  was  made  that  twenty-five  of  the 
petitioners  were  freeholders  of  the  townahip.  It  directed  the  hold- 
ing of  an  election  on  the  35th  day  of  August^  1879,  and  that  the 
auditor  should  give  notice  of  the  election. 

The  complaint  states  that  that  part  of  the  order  redting  that 
proof  was  made  that  twenty-five  of  the  petitioners  were  freeholders 
of  the  township  is  an  interpolation  made  sobeeqaently,  bat  does 
not  state  hy  whom  made ;  tnat  the  record  entiy  of  the  order  was 
not  signed  by  the  commissioners  or  any  of  them,  nor  attested  by 
the  auditor  until  thirty  days  after  the  date  it  purports  to  have  been 
signed ;  that  no  proof  was  made  that  the  petition  had  been  signed 
by  twen^-five  freeholders,  and  that  it  had  not,  in  fact,  been  so 
signed ;  that  the  auditor  gave  notice  of  the  election,  a  copy  of  which 
is  set  out ;  the  certificates  of  the  sheriff  as  to  posting  and  publish- 
ing the  notice  are  set  out;  that  on  the  twenty-fifth  day  of  August, 
1879,  a  pretended  election  was  had  in  Clinton  and  Washington 
townships,  Ihere  having  been  a  like  petition  from  the  latter  town- 
ship ;  that  the  officers  ot  election  of  the  two  townships  met  on  the 
28tn  of  August,  at  the  court  house,  as  a  pretended  canvassing  board, 
and  canvassed  ihe  vote  of  Clinton  township,  and  certified  the  result 
to  the  auditor — 67  for  and  66  against  the  appropriation ;  their  cer- 
tificate is  set  out;  that  on  June  10th,  1880,  the  commissioners,  in 
regular  session,  ordered  a  levy  of  one  per  cent  on  the  taxables  of 
Clinton  township ;  the  order  is  set  out ;  that  the  tax  has  gone  on  the 
duplicate,  and  the  treasurer  is  about  to  enforce  collection ;  that  the 
taxables  of  the  township  on  the  duphcate  of  1878  amounted  to  $590,- 
000,  and  for  1880  to  $492,000  only. 

The  complaint  then  assigns  twelve  objections  to  the  validitv  of 
the  tax,  mostly  matters  of  law.  One  of  tnem,  however,  the  eighth, 
states  as  fact  that  ten  persons  who  voted  for  the  appropriation 
were  not  residents  or  legal  voters  of  the  township,  so  that  upon 
the  legitimate  vote  there  was  a  majority  of  nine  against  the  measure. 
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The  first  objection  afisigned  is  that  die  board  had  no  ri^t  or 
aothority  to  conaider  the  petition  nor  to  order  the  election  or  levy 
the  tax. 

The  fourth  objection  is,  that  the  board,  prior  to  ordering  the 
election,  were  not  satisfied  that  the  petition  had  been  signed  by 
twenlr-five  freeholders,  and  that  the  petition  was  not  in  fact  bo 
signed. 

Xn  appellants'  brief  these  two  objections  are  treated  as  raising  the 
same  point  and  are  considered  together. 

The  order  of  the  county  board  recites  as  follows :  "  And  proof 
being  made  that  twentj-nVe  of  the  petitioners  are  freeholders  of 
Clinton  township." 

It  is  said  that  this  means  nothing  more  than  that  some  evidence 
to  that  point  was  introduced,  but  that  it  does  not  shoW  that  the 
board  "  was  satifified  with  the  proof."  It  is  also  said  that  the  reci- 
tal does  not  show  that  the  "Clinton  township"  referred  to  in  the 
recital  was  in  Decator  county.  When  a  tribunal  having  jorisdic- 
tion  to  decide  as  to  the  existence  of  a  fact  finds  that  it  is  proved, 
there  wonld  seem  little  room  for  doubt  as  to  its  being  satisfied  that 
the  fact  existed.  When  the  commissioners  of  Decatnr  comity,  in 
considering  a  petition  pnrporting  to  be  signed  by  freeholders  "  of 
Clinton  township,  in  said  county,  find  that  the  petitioners  were 
freeholders  of  ''Clinton  townsnip,"  there  is  little  room  to  doobt 
that  they  referred  to  Clinton  township  in  their  own  county. 

Bnt  it  is  said  that  the  recital  referred  to  was  an  interpolation, 
made  snbseqaently  to  the  making  of  the  other  portions  of  the  entry. 

The  complaint  copies  the  order  of  the  commissioners,  and  this 
recital  appears  as  a  part  of  it.  It  was  placed  there  preenmably  by 
the  auditor,  with  the  sanction  of  the  board — at  least  nothing  to  tho 
contrary  is  alleged.  The  only  complaint  made  is,  that  it  was  written 
after  the  other  portion  of  the  entry,  and  after  the  day  upon  which 
the  order  was  made.  It  it  is  not  even  charged  that  it  was  pkced 
there  frandnlently,  or  by  an  nnaathorized  person. 

The  mere  fact,  that  the  words  were  interpolated  after  the  other 
part  of  the  entiy  had  been  completed,  in  no  manner  affects  the 
validity  of  the  entrr,  or  of  the  interpolated  part.  See  Larr  v.  Tlie 
Btate  ex  reL,  45  Ind.  364;  Anderson  v.  Mitchell,  58  Ind.  502; 
Blair  v.  Lanning,  61  Ind.  499 ;  Jones  v.  Camahan,  63  Ind.  229  ; 
Kent  V.  Fnllenlove,  38  Ind.  522. 

No  Btatate  has  been  called  to  onr  attention  or  oome  under  onr 
observation,  which  requires  that  the  proceedings  of  the  board  be 
signed  by  ^e  members  of  the  board,  though  it  is  doubtless  tho 
common  usage,  and  the  better  practice,  that  the  proceedings  be  bo 
signed  and  aathenticated.  The  auditor  of  the  county  is  required 
to  "  attend  the  meetings  of  such  commissioners,  and  keep  a  record 
of  their  proceedings,  and  "the  commissioners  of  each  county 
shall  use  a  common  seal ;  and  copies  of  their  proceedings,  when 
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ngned  and  sealed  by  the  said  auditor,  shall  be  sufficient  eTidence 
thereof,  on  the  trial  of  any  canse  in  ftnv  of  the  courts  of  this  State." 
1  R.  S.  1876,  p.  351,  sees.  7  and  10.  Bat  conceding  the  propriety 
and  □ecesaity  of  the  BiQ;natnreB  of  the  commisBioners,  we  are  clear 
that  nnsigned  orders  of  the  board  are  not  void,  and  when  properly 
siened,  within  any  reasonable  time,  become  valid  from  the  time 
when  made.     See  authorities  cited  supra. 

The  next  objection  is,  "  Becanae  the  petition  presented  to  the 
board  of  commigaioners  of  said  county  dioes  not  aak  that  Clinton 
township  make  the  appropriation  of  $11,000,  bnt  that  the  oommis- 
donera  make  the  same." 

The  petitioners  represent  themselTes  as  freeholders  of  Clinton 
township.  The  petition  represents  that  the  road  mns  tlu-ooeh  that 
township,  and  asks  that  tne  "board  make  an  appropriation  of 
eleven  thousand  dollars  for  the  purpose  of  aiding  m  the  construc- 
tion of  said  road,  by  taking  stock  in  said  company,  for  said  Clinton 
township." 

The  next  objection  is  founded  on  the  fact  that  the  petition  did 
not  ask  for  the  annexing  of  any  conditions  to  the  amiropriation. 

This  court  had  decided,  in  uie  Indiana,  etc.,  By.  Co.  v.  The  City 
of  Attica,  56  Ind.  476,  fiat  it  was  not  competent  for  a  city  to 
annex  conditions  to  a  donation  as  a  consideration  for  makiug  it. 
This  was  at  the  May  term,  1 877.  At  the  next  session  of  the  Leg- 
islature, the  act  of  March  8th,  1879,  Acta  1879,  p.  46,  was  passed, 
the  purpcee  of  which  was  to  permit  townships  to  aid  railroad  com- 
panies, either  by  taking  stock  or  donating  money,  by  annexing 
such  conditions  "  as  to  freight,  rates,  location  of  machine-shopB, 
depots,  and  such  other  terms  and  conditions  as  may  be  specified  in 
such  petition,"  etc.  The  obvions  purpose  of  this  act  simply  was  to 
enable  the  petitioners  and  voters  to  annex  conditions  to  the  appro- 
priation, if  they  saw  fit  to  do  so,  and  not  to  compel  them  to  do  so 
if  they  did  not  desire  any  conditions. 

The  fifth  objection  is,  that  the  election  "  was  held  within  less 
than  thirty  days  after  the  making  and  signing  of  the  order  direct- 
ing the  same. 

This  proceeds  on  the  assnmption,  already  discussed,  that  the  order 
for  holding  an  election  is  without  efficacy  and  void,  until  entered 
and  signed  by  the  commissioners.  If  the  statute  prorided  that 
the  day  to  be  named  for  the  election  should  be  not  less  than  thirty 
nor  more  than  sixty  days  from  the  making  and  signing  of  the  order, 
the  case  would  probably  fall  within  the  principle  ruled  in  Kent  v, 
Pullenlove,  38  Ind.  522.  But  that  is  not  the  provision.  The 
ttatatedirectsthatthe  board  shall"orderthepoll6  .  . .  to  be  opened, 
on  a  day  to  be  named  in  the  order,  which  shall  not  be  less  than 
thirty  nor  more  than  sixty  days  thereafter,"  etc     Acts  1869,  p.  93. 

The  sixth  objection  is  not  essentially  difierent  from  Uie  fifth, 
and  need  not  be  further  considered. 
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The  seTenth  and  eighth  objeetionfi  are  baaed  upon  the  allegation 
that,  of  the  sizty-eeTen  rotes  cast  and  coouted  in  favor  of  the 
appropriation,  ten  were  cast  by  persons  who  were  not  l^al  voters, 
and  that,  of  the  votes  legally  cast,  there  was  in  fact  a  majority 
against  the  appropriation. 

It  is  said  by  connsel,  that  the  demnrrer  admits  this  allegation  to 
be  true.  Bnt  this  takes  for  granted  the  qnestioii  in  dispnte.  If 
the  allegation  is  one  that  the  plaintiffs  can  be  heard  to  maKe,  and  if 
it  is  well  pleaded,  then  the  demnrrer  admits  it  to  be  true.  Other- 
wise  it  does  not. 

In  this  matter  the  coonty  commissioners  were  performing  a  dele- 
gated governmental  duty ;  for  the  mainteoance  of  highways  is  one 
of  the  duties  of  government,  and  a  railroad  is  recognized  as  a 
modem  specieB  of  highway. 

There  is  obvious  necessity  that  the  will  of  the  people  in  the 
matter  of  aiding  the  construction  of  a  railroad,  as  expr^sed  at  the 
polls,  should  in  some  way  be  authoritatively  ascertamed  once  for 
all.  If  left  open  to  every  tax  payer,  in  a  suit  bronght  at  his  own 
pleasure,  to  go  behind  the  returus  of  the  oiBcers  of  election  and 
the  determination  of  the  county  board,  a  measure  supposed  to  be 
of  public  importance  cannot  be  securely  accomplised.  At  the  suit 
of  one  citizen  to  enjoin  the  tax  and  "remove  a  cloud  from  his  title," 
a  jury  might  find  oneway,  while  another  jnry  in  another  enit  might 
find  the  other  way.  As  was  said  in  Shideler  v.  Clinton  Township, 
23  Ind,  i19,  "  In  such  a  case,  pubhc  safety  required  that  the  detei- 
minatiou  shall  be  conclusive." 

For  the  purpose  of  definitely  and  finally  ascert^ning  the  result, 
the  Legislature  has  provided  that  the  machinery  of  a  general  elec- 
tion shall  be  employed.  Sees.  4  to  11  of  the  railroad  act,  1  R.  8. 
1876,  p.  736.  In  this  case  there  was  not  only  an  official  return  of  the 
vote  by  the  sworn  officers  of  election,  bat  the  county  board  made 
a  finding  that  the  majority  of  tihe  voters  at  the  election  were  in 
favor  of  the  appropriation. 

Against  these  views  the  council  for  the  appellant  say :  "  It  has, 
however,  never  been  the  dutvof  any  court  or  tribunal  to  pass  upon 
the  legality  of  theee  votes,  when  the  ten  illegal  voters  ofiei'ea  to 
vote,  all  the  board  of  judges  could  do  was  to  require  the  oath  and 
afBdavit  required  by  see.  21,  1  R  S.  1876,  p.  439,  and  then,  by 
sec.  22,  they  must  receive  the  vote.  They  acted  in  a  ministerial 
and  not  in  a  judicial  capacity.  When  the  board  of  canvassers  met 
and  organized,  all  they  could  do  was,  as  commanded  by  statute, 
sec.  10,  1  K.  S.  1876,  p.  738,  to  'carefully  compare  and  examine 
the  papers,  and  shall  prepare  and  sign  a  statement  of  the  whole 
number  of  votes  cast,  and  the  number  for  such  appropriation  to 
the  railroad  company  and  the  number  against  it.'  No  power  to 
hear  evidence  or  purge  the  polls  is  given  them.  The  statute 
further  provides  (see.  11)  that  this  statement  shall  be  filed  witli 
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tk  auditor,  aod  recorded,  and  by  sec  12,  that,  'If  a  majority  of 
the  votes  cast  shall  be  in  favor  of  Bach  railroad  appropriation,  the 
Wrd  of  count/  eonuniesioners,  at  their  eneuing  regular  June 
temoo,  ch^  grant  Hxe  prayer  of  eaid  petition.'  There  ie  no  pro- 
Tision  nude  for  any  trial,  any  adversary  proceedin^B  or  the  hearing 
of  iny  evidence,  other  than  the  stat^ent  filed  by  the  board  (U 
ODvifiBerg  with  the  auditor." 

If  convinced  of  the  truth  of  these  views,  and  that  the  appellants 
have  never  had  any  legal  means  of  conteatins  the  election,  or  the 
retarn  thereof  made  by  the  canvasserB,  we  Bbonld  feel  compelled 
to  sostain  the  appeal  and  to  hold  that  a  remedy  conld  be  had  by 
injunction.  But  we  entertain  a  different  view  of  the  law.  The 
tfatnte  expressly  gives  to  any  person  aggrieved  by  any  decision  of 
the  board  of  county  commissioners  a  r^t  of  appeal  therefrom  to 
the  circuit  court.  This  right  is  not  confined  to  the  formal  parties 
to  the  procedure,  but  any  one,  not  a  party,  may  show  his  interest 
bj  affidavit  and  have  the  app^.  The  law  for  contesting  elections 
it  not  applicable  to  elections  such  as  this  was,  but,  nevertheless, 
there  was  a  practicable  way  open  for  making  an  efBcient  contest. 
The  law  is  not,  that,  if  a  majority  of  votes  returned  be  in  favor  of 
the  appropriation,  the  board  shall  grant  the  prayer  of  the  petition, 
bnt,  If  a  majoriW  of  the  votes  cast  shall  be  in  favor  of  such  railroad 
appropriatioD,  the  county  commissioners,  at  their  rM;nlar  ensuing 
Jiine  session,  shall  grant  the  petition.  This  means  the  legal  voim 
cast,  and  the  boarcT  has  the  ngbt  to  go  behind  tlie  canvass  of  the 
vote  and  inqnire  into  the  truth  of  the  return  made ;  and  any  indi- 
vidnal  interested  may  appear  before  them  and  contest  the  result  of 
the  election,  and,  if  aggrieved  at  the  decision  of  the  board,  take 
his  appeal  to  the  circuit  court.  See  Mnncey  v.  Joest,  post,  p.  409; 
McKeever  i>.  Ball,  71  Ind.  398;  Honk  «.  Barthold,  73  Ind.  21; 
Brocaw  v.  The  Board,  etc.,  73  Ind.  543,  and  cases  cited. 
'  The  ninth  objection  is  to  the  effect  that  the  one  per  cent  levied 
for  the  year  1880  amounted  to  less  than  one  half  of  the  amount  of 
the  donation.  The  remedy  for  this  wrong,  if  it  was  a  wrong,  was 
tin  bv  an  appeal  from  the  order  whereby  the  levy  was  made. 

The  next  objection  rests  on  the  fact  that  a  similar  election  was 
held  m  another  township  where  there  were  two  precincts,  and  the 
}nige»  of  all  three  precincts  miited  in  canvassing  and  certifying 
ibe  vote  of  each  precinct.  The  qpestdon  thus  presented  has 
been  already  decided  by  Uiis  court.  Jtumrd  v.  Hoppess,  69  Ind. 
324. 

The  next  objection  to  the  levy  is  the  alleged  fact  that  the  board 
aever  expressly  granted  the  prayer  of  the  petition  for-the  appro- 
priation. The  board  did,  after  making  some  redtalB,  say :  "  Wnere- 
lore  it  IB  hereby  ordered  that  a  special  tax  of  one  per  cent  upon 
tiie  real  and  pereonal  property  of  said  township  be,  and  tlie  same 
ii  hereby,  levied  for  the  year  1880,  for  the  purpose  of  raising  one 
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half  of  the  amonnt  specified  in  said  petition."  And  we  think  this 
-was  a  sufficient  granting  of  the  petition. 

The  last  objection  is,  that  $10,000  or  over  of  the  taxable  prop- 
ertv  of  the  township  was  omitted  from  this  assessment. 

It  ie  not  shown  why  or  how  or  by  whose  fanlt  this  property  wag 
not  taxed  and  the  argument  seems  to  be  that,  if  through  any  caase 
any  taxable  property  is  overlooked,  the  tax  upon  all  o&er  property 
that  has  been  assessed  shonld  be  enjoined.  We  do  not  tmderstand 
the  law  to  be  BO.  The  assessment  act  provides  for  the  taxation  of 
all  ench  omitted  property.  Snch  an  omieeion  bears  no  analogy  to 
the  ease  of  a  turnpike  professing  to  assess  all  lands  within  a  mile 
and  a  half  of  the  line,  bat  omitting  portions  of  the  land  within 
that  limit. 

The  iDdgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overrnled. 


Ths  Coditit  of  Clat 


Thb  Booistt  Fob  SAvnfQa. 
(Jdvanet  Oat,  United  Statit  SuprmM  Qntrt.     Jiunuuy  S8,  188S.) 

Where  bonds  of  a  corporation  which  have  passed  Into  the  hands  of  ■  bona 
flde  holder  recite  on  tfaeir  face  that  all  the  conditions  [»«cedent  to  their  ]aw- 
ful  issue  have  been  complied  witii,  this  recital  is  conclusive  and  binding  oa 
the  corporation. 

The  want  of  perfoimance  of  conditions  precedent  is  a  matter  of  defence 
for  the  corporation  to  allege  and  prove,  tn  case  of  suit  on  the  bonda. 

The  general  statute  of  Illinois  of  November  6,  1849,  in  relation  to  coun^ 
subscriptions  to  rulroad  stock,  is  not  repealed,  so  far  as  It  concerns  the  IHinois 
Bouth-eastem  Ry.  Co.,  by  section  7  of  the  act  of  February  26,  1867,  to 
incorporate  that  company;  i.  e.,  by  these  two  acts  a  county  is  not  forbid- 
den to  subecribe  to  the  capital  stock  as  well  ss  to  make  a  donation  to  the  said 
company. 

Kor  are  the  above  acts  repealed,  so  far  as  they  concern  the  aaid  company, 
by  section  10  of  the  amendatory  act  of  February  S14,  1869. 

Where  a  donation  by  a  countytoaridlroadhadbeen  voted  and  the  donation 
made  on  the  books  of  the  railroad  previous  to  1870,  and  the  company  had 
by  that  time  partly  done  the  work  requiredby  the  county  as  a  condition, 
this  created  a  contract  between  the  railroad  and  the  county  ;  and  the  bonds 
issued  after  1870  to  carry  out  that  contract  are  not  invalidated  by  the  pro- 
visions of  the  niinois  Constitution  of  1870  forbidding  such  subscription. 

The  payment  of  interest  on  its  bonds  for  a  long  period  is  a  waiver  by  th« 
corporation  of  irregularitiea  in  their  issue,  when  sued  on  by  a  bona  fide  holder 
for  value. 
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Erbob  to  the  Circuit  Court  of  the  United  States  for  the  Bontli- 
em  District  of  lUinoie. 

On  Ifovember  6, 1849,  the  Lc^elatiire  of  Illinois  passed  an  "Act 
tnthorizing  coanties  and  cities  in  the  State  of  Illinois  to  Babscribe 
to  the  capital  stock  or  make  loans  to  railway  companies,"  which 
contained  the  following  provisions. 

"  Sec.  1.  Whenever  the  citizens  of  any  city  or  county  in  this 
State  are  desirous  that  said  city  or  coonty  suould  enbscribe  for  stock 
in  any  railroad  company  already  organized  or  incorporated,  or  hero- 
after  to  be  organized  or  incorporated  under  any  law  of  this  State, 
such  city  or  county  may,  and  are  hereby  authorized  to,  purchase 
or  sabeeribe  for  shares  of  the  capital  stock  in  any  such  company, 
in  any  sum  not  exceeding  $100,000  for  each  of  sach  cities  or 
counties,  and  the  stock  so  subscribed  for  or  purchased  shall  be 
under  the  control  of  the  County  Court  of  the  county,  or  common 
council  of  the  city,  making  such  subscription  or  purchase,  in  all 
respects  as  stock  owned  by  individuals. 

"  Sac.  2.  For  the  payment  of  said  stock  the  judges  of  the  Connty 
Court  of  the  county,  or  the  common  council  of  the  city,  making 
such  subscription  or  purchase,  are  hereby  authorized  to  borrow 
money  at  a  rate  not  exceeding  ton  per  cent  per  annnm,  and  to 
pledge  the  faith  of  the  county  or  city  for  the  annual  pay- 
ment of  the  interest  and  the  ultimate  redemption  of  the  prin- 
XI ;  or  if  the  said  judges  or  common  council  should  deem  it  more 
sable,  they  are  hereby  authorized  to  pay  for  such  subscription 
or  purchase  in  bonds  of  the  city  or  county  making  such  subscription, 
to  be  drawn  for  that  purpose  in  snms  not  less  than  $50,  bearing 
interest  not  exceeding  ten  per  cent  per  annum :  Provided,  That  no 
bond  shall  be  paid  out  at  a  rate  less  than  par  value. 

"  Sbo.  3.  The  railroad  companies  alreaay  organized  or  incorpora- 
ted, or  hereafter  to  be  organized  or  incorporated  under  the  laws  of 
this  State,  are  hereby  antnorized  to  receive  the  bonds  of  any  county 
or  city  becoming  snbecribere  to  the  capital  stock  of  such  company 
at  par  and  in  lien  of  cash, 

"  Sbc.  4.  No  subscription  shall  be  made,  or  purchase  or  bond  issued 
by  any  county  or  city,  under  the  provisions  of  this  act,  whereby 
iny  debt  shaU  be  created  by  aaid  judges  of  the  County  Court  of 
any  connty,  or  by  the  common  council  of  any  city,  to  pay  any  such 
subscription,  unless  a  majority  of  the  qualified  voters  of  such  connty 
or  city — taking  as  a  standara  the  number  of  votes  thrown  at  the 
last  general  election  previons  to  the  vote  had  upon  the  question  of 
Bubscription  under  this  act — shall  vote  for  the  same ;  and  the  judges 
of  the  County  Court  of  any  county,  or  the  common  council  of  any 
city,  desiring  to  take  stock  as  aforesaid,  shall  give  at  least  thirty  days' 
notice,  in  the  same  manner  as  notices  are  given  for  election  of  Stato 
and  connty  officers  in  Raid  counties,  requiring  said  electors  of  said 
counties  or  cities  to  rote  npon  the  day  named  in  such  notices,  at 
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their  usual  place  of  voting,  for  or  against  the  sabseription  for  snch 
capital  stock  which  they  mar  propose  to  make,"  etc.,  etc  (See 
Gross's  Statutes  of  Illinois,  Sd  ed.,  pp.  552,  553.) 

Afterwards,  on  Febrnar;  26,  1867,  the  Legislatare  passed  an  act 
to  incorporate  the  Illinois  Sonth-eastem  B7.  Co.,  the  sevesth  sec- 
tion of  which  was  as  follows : 

"  The  County  Court  or  board  of  supervisors — ^where  such  coTinty 
has  adopted  township  organization — of  any  connty  into  or  through 
which  this  road  or  its  branches  may  pass,  is  hereby  authorized  and 
fully  empowered  to  donate  to  said  company,  as  a  bonus  or  iudace- 
ment  towards  the  bailding  of  said  railroad  or  its  branches,  any  snm 
not  exceeding  one  hundred  thousand  dollars,  and  may  order  the 
clerk  of  the  Couoty  Court  or  b<mrd  of  snperviflors  of  such  connty 
to  issue  bonds  of  the  county  to  the  amount  donated ;  and  such  olers 
of  the  County  Court  or  board  of  supervisors,  as  the  case  may  be, 
of  such  county  shall  conntersign  and  deliver  such  bonds  so  issued 
to  the  president  or  director*  of  said  company ;  which  said  bonds  may 
bear  any  rate  of  interest  not  to  exceed  ten  per  cent  per  annum, 
payable  at  the  maturity  of  the  bonds  as  hereinafter  expressed,  and 
yearly  thereafter:  Provided,  That  no  donation  by  the  County 
Court  or  board  of  supervisors  of  any  such  county  shall  be  of  a 
greater  sum  than  fifty  thousand  dollars,  until  the  question  of  sach 
larger  donation  shall  have  been  submitted  to  the  legal  voters  of 
such  county,  at  an  election  to  be  called,  conducted,  returns  made, 
canvassed,  and  pnblished,  in  the  usual  manner  of  calling,  conducting, 
making  retoms,  canvassing,  and  publishing  special  county  elec- 
tions, etc. 

On  Febrnary  34,  1869,  an  act  was  passed  to  amend  the  act  to  in- 
corporate the  Illinois  South-eastern  Ity.  Co.,  section  10  of  which 
provided ; 

"  That  any  village,  city,  county,  or  township  oi^^ized  under  the 
township  organization  law,  or  any  other  law  of  this  State,  along  or 
near  the  route  of  said  railway  or  its  branches,  or  that  are  anywise 
interested  therein,  may,  in  their  corporate  eapaci^,  subs^be  to 
the  stock  of  said  company,  or  make  donations  to  said  comity,  to 
aid  in  constructing  and  equipping  said  railway:  Provided,  That  no 
such  subscriptions  or  donations  shall  be  made  until  the  same  shall 
be  voted  for  as  hereinafter  provided." 

The  section  then  proceeded  to  declare  that  upon  the  application 
of  twenty  legal  voters  of  any  such  city,  village,  county,  or  town- 
ship, the  cle»:  thereof  shonld  call  an  election  to  be  held  by  the  legal 
voters  to  determine  "  whether  such  village,  city,  county,  or  town- 
ship shall  subscribe  to  the  capital  stock  of  said  company,  or  make 
a  donation  thereto  to  aid  in  bailding  or  equipping  said  railway, 
and  whether  to  be  subscribed  or  donated,  and  tne  rate  of  interest 
and  the  time  of  payment  of  the  bonds  to  be  issued  in  payment  there- 
of.    Section  12  of  the  act  declared  as  follows: 
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"  Tlut  when  payment  of  sabscription  to  the  capital  stock  of  said 
oompany  orpajments  for  donations  to  said  company  have  been  or 
shall  be  made  by  villages,  cities,  conntiee,  or  townships,  in  bonds  of 
racb  villages,  cities,  counties,  or  townships,  nnder  any  acts  aathor- 
izing  eocn  sabscription  or  donation  to  be  made,  all  each  bonds  is- 
med  or  negotiated  by  the  proper  anthoritieB  of  snch  villages,  cities, 
counties,  or  townships,  and  appearing  regular  on  the  face  thereof, 
shsl],  in  the  hands  of  said  company  or  any  other  bona  fide  holder 
thereof,  be  deemed  and  taken  in  all  coorts  and  elsewhere  as  prima 
facie  evidence  of  the  regularity  of  everything  reqnired  by  the  sev- 
en! acts,  in  relation  to  the  iseoing  of  said  Irands,  or  by  any  other 
act,  to  be  done  preliminary  to  the  iesning  and  n^otiation  of  said 
bonds." 

On  April  16, 1869,  the  L^islatnre  of  IHinois  passed  an  act  for 
the  T^istration  of  mnnicipal  oonds  in  the  office  of  the  auditor  of 
State,  section  7  of  which  required  that  before  any  county  bond 
could  be  registered  the  presiding  jndge  of  the  County  Court  should 
certify  under  oath  to  the  auditor  that  all  the  preliminary  conditions 
to  their  isane  required  by  law  had  been  complied  with.  (See  Un- 
derwood's Statutes  of  Illmois,  page  994.) 

The  Constitation  of  Illinois  which  went  into  effect  August  8, 
1870,  declares  (second  additional  section):  "  No  county,  city,  town, 
township,  or  other  municipality  shall  ever  become  subsCTiber  to 
the  capital  stock  of  any  railroad  or  private  corporation,  or  make 
donation  to  or  loan  its  credit  in  aid  of  such  corporation :  Provided, 
however,  That  the  adoption  of  this  article  sliall  not  be  construed  as 
ifiecting  the  right  of  any  such  municipality  to  make  such  subscrip- 
tiong  when  the  same  have  been  authorized  under  existing  laws  by 
a  Tote  of  the  people  of  such  municipalities  prior  to  snch  adop- 
tion." 

This  suit  was  brought  in  the  court  below  npon  certain  bonds, 
with  the  coupons  attached,  of  a  series  issued  by  the  county  of  Clay 
to  pay  for  stock  in  the  Illinois  Soutb-eaetem  Ej.  Co.  subscribed 
Bcrioed  by  the  county  board  of  supervisors,  and  upon  certain  bonds 
with  coupons  attached,  of  another  series  issued  by  the  same  coun- 
ty, to  pay  for  a  donation  made  to  the  same  company  by  said  board 
of  anpervisors,  both  series  being  issued,  as  was  olauned,  by  author^ 
ity  of  the  foregoing  legislation. 

Although  the  bonds  are  under  seal,  the  suit  is  called  in  the 
record  an  action  of  assumpsit,  and  the  defendant  pleaded  non- 
iKQmpsit. 

Upon  the  trial,  a  jury  being  waived,  the  court  made  an  elaborate 
and  comprehensive  finding  of  the  facts,  in  which  is  set  out  in  full 
i  copy  of  one  of  the  bonds  belonging  to  each  class  aned  on^  and  of 
one  of  the  coupons  attached  to  each  respectively. 

The  subscription  series  of  bonds,  as  appears  by  the  finding  of  the 
coort,  contained  this  recital :  "  Tlus  bond  being  issaed  under  and 
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poisiuat  to  orders  of  the  board  of  BuperviBors  of  Clay  couDty,  Illi- 
nois, for  BnbacriptioD  to  the  capita]  stock  of  the  tuinoiB  Soath- 
eastem  Rj.  Co.,  as  authorized  oy  virtue  of  the  laws  of  the  State 
of  Illinoifl.  And  the  faith  of  the  county  of  Clay  is  hereby  iire- 
Tocably  pledged  for  the  payment  of  said  principal  and  interest  as 
aforesaid.*' 

The  donation  series  of  bonds  the  court  found  to  contain  the 
following  recital :  "  This  bond  is  one  of  a  series  of  bonds  issued 
by  Clay  connty  to  aid  in  the  construction  of  the  Illinois  Sonth-eastam 
Kj.  Cfo,,  in  pursuance  of  the  authority  conferred  by  an  act  of  the 
General  Assembly  of  the  State  of  IHinois,  entitled  '  An  act  to  in- 
corporate the  Illinois  South-eastern  Ry.  Coi,'  approved  February  25, 
1867,  and  an  act  amendatory  thereof,  approved  February  24, 1869, 
and  of  an  election  of  the  legal  voters  of  Clay  county,  Blinois, 
held  on  April  22,  1868,  under  the  proviaiona  of  said  act" 

"  This  bond  is  not  to  become  a  binding  obligation  of  the  said 
county  of  Clay  until  the  following  conditions  shall  have  been  oom> 
plied  with,  to  wit :  this  bond  to  oecome  due  and  payable  on  tlie 
express  conditions  that  said  company  shall  have  completed  the 
whole  length  of  its  hue  from  Shawneetown,  on  the  Ohio  River,  to 
the  Chicago  branch  of  the  Illinois  Central  R.  R.,  and  shall  have 
the  cars  running  thereon." 

Upon  the  bade  of  each  one  of  the  donation  series  of  bonds  was 
printed  the  following  certificate : 
"  State  of  Illinois,  )  „„ 
Clay  County,       \  ^^■ 

"  I,  John  L.  Moore,  clerk  of  the  County  Court  of  day  connty, 
in  the  State  of  Ulinois,  do  hereby  certify  that  the  Counhr  Court  of 
said  connty  have  entered  an  order  on  the  records  of  said  County 
Court  directing  me  to  indorse  upon  this  bond  the  following  words, 
to  wit :  All  the  conditions  npon  which  thie  bond  was  to  become  a 
binding  obligation  of  the  connty  of  Clay  have  been  complied  with. 

"  In  testimony  whereof,  I  hereto  affix  my  hand  and  the  seal  of 
said  court,  at  LonisvUle,  tliiB  4th  day  of  January,  A.  D.  1871. 

fSsAL,]  "  Jno.  li.  MooKB,  Clerk." 

Ipon  alt  the  bonds  of  both  series  was  printed  the  certificate  of 
the  auditor  of  public  accoQiits,  as  follows : 

"  State  of  Illinois,  AtmrroE's  Office, 

"January  9,  1871,  Springfield. 
"  I,  Charles  E.  Lippincott,  auditor  of  public  accounts  of  the 
State  of  IHiuois,  do  hereby  certify  that  the  within  bond  has  been 
regbtered  in  this  office  this  day,  pursuant  to  the  provisions  of  'An 
act  entitled  "  An  act  to  amend  an  act  entitled  '  An  act  to  in- 
corporate the  Illinois  Sonth-eastera  Ry.  Co.,'"  'approved  Feb- 
ruary 34,  1869,  as  well  as  the  provisions  of  an  act  entitled  '  An  act 
to  fund  and  provide  for  paying  the  railroad  debts  of  counties, 
townships,  cities,  and  towns,  in  force  April  16, 1869. 
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"In  testimony  whereof,  I  have  hereiiDto  snbacribed  my  name 
and  affixed  the  seal  of  my  office  the  day  and  year  aforesaid. 
^SAi..]  "  C.  E.  LnoaNooTT,  Auditor  P.  A." 

The  court  further  fonnd  that  on  March  2, 1868,  the  board  of 
enpervisorg  of  C^  county  made  an  order  calling  an  election  to  be 
held  by  the  qnalined  votere  of  the  county  upon  two  propositioiiB : 
first,  that  the  county  shonid  subscribe  one  hundred  thousand 
dollare  to  the  capital  stock  of  the  Illiuois  South-eastern  Hy.  Co., 
and  iflsne  in  paymeut  thereof  the  bonds  of  the  county  for  an 
equal  amount ;  and  second,  that  the  county  of  Clar  should  donate 
tifty  thousand  dollars  to  the  railway  company,  and  issue  bonds  of 
the  county  to  pay  each  donation ;  that  the  election  was  held  in  ac- 
cordance with  the  order  of  the  board  of  supervisore  and  resulted  in 
a  majority  of  votee  being  cast  in  the  county  in  favor  of  both  of  tlie 

Eropositions ;  that  at  a  special  meeting  of  the  board  of  supervisors, 
eld  on  the  first  Monday  of  November,  1868,  the  president  of  the 
board  was  Instructed  by  resolutions  duly  passed  by  the  board,  to 
make  such  donation,  and  to  subscribe  said  amonnt  upon  the  books 
of  said  railway  company,  the  subscription  and  donation  to  be  made 
strictly  and  only  in  accordance  with  the  terms  of  the  proposition 
aforesaid,  submitted  and  voted  npon  on  April  22,  1868. 

The  court  also  found  that  the  railway  company  had  located  its 
road  and  graded,  bridged,  and  tied  ten  miles  thereof  before  the  1st 
day  of  November,  1869,  and  that  on  that  day  the  president  of  the 
board  of  supervisors  made  the  subscription  upon  tne  books  of  the 
railway  company,  under  and  in  pursuance  of  the  submission,  vote, 
and  resolution  aforesaid,  the  subscription  being  made  upon  the 
terms  and  conditions  aforesaid. 

The  court  further  found  that  the  one  hundred  thousand  dollars 
of  bonds  so  voted  as  subscription  as  aforesaid  were  delivered  to  the 
railway  company  on  November  1,  1869,  and  subsequent  thereto, 
the  company  having  fully  complied  with  the  terms  and  conditions 
of  said  vote  before  receivmg  the  bonds. 

The  court  further  found  that  on  January  1,  1871,  "  the  fifty 
thoosand  dollars  so  donated  as  aforesaid,  under  and  in  pursuance  of 
the  vote  aforesaid,  in  the  bonds  of  said  county,  were  delivered  and 
donated  to  said  railway  company,  said  railway  company  having 
-complied  with  the  conditions  of  said  vote,"  etc. 

The  court  also  found  that  both  series  of  bonds  had  been  regis- 
tered in  the  office  of  the  auditor  of  public  accounts,  and  that  taxes 
had  been  certified  by  him  and  the  interest  paid  on  the  bonds  up  to 
the  commencement  of  this  suit. 

The  findings  of  the  court  further  state  that  the  plaintifE  pur- 
chased all  the  bonds  sued  on  for  full  value  before  maturity,  and 
was  an  innooent  holder  thereof  without  notice  of  any  irregularity 
in  the  issue,  except  such  coustmetive  notice  as  the  law  chai^^  it 
with. 
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Ha^e  &  Finch  and  Hemy,  Cook  &  Lord,  for  plaintiff  in  error. 
T>.  T.  Littler,  for  defendant  in  error. 

WooDB,  J. — Two  daasee  of  bonds  are  sued  on,  namely,  tlie  Bub- 
Bcription  bonds  and  the  donation  bonds.  The  defences  set  up 
against  each  class  will  be  separately  considered. 

The  findings  of  the  court  and  the  sections  of  the  act  of  1849, 
above  recited,  famish  an^ile  gronnd  for  the  jadgmeDt  which  the 
conrt  below  rendered  in  favor  of  the  defendant  in  error  upon  the 
Bobsoription  bonds  held  by  it. 

The  pkintiS  in  error,  however,  insists  that  thero  is  no  evidence 
or  finding  that  the  thiiiy  days'  notice  of  the  election  required  by 
the  statute  had  beei  given,  or  that  a  majority  of  the  legal  voters, 
taking  as  a  standard  the  number  of  votes  thrown  at  the  last  general 
election  for  county  officers,  voted  in  favor  of  the  proposition  to 
subscribe  stock  and  issue  the  bonds  of  the  county  to  pay  for  it 

Thero  aro  three  conclusive  answers  to  this  contention. 

First,  the  bonds  recite  on  their  face  that  they  wero  iBsned  under 
and  pursuant  to  the  orders  of  the  board  of  supervisors  of  Clay  county, 
as  authorized  by  virtae  of  the  laws  of  theState  of  Illinois.  By  the 
act  of  November  6,  1849,  it  was  provided  that  the  judges  of  the 
County  Oonrt  were  authorized  to  issue  the  bonds  of  the  county  only 
in  case  a  majority  of  the  voters  of  the  county,  taking  as  a  standard 
the  number  of  votes  thrown  at  the  next  preceding  general  election, 
should  vote  in  favor  of  the  proposition  to  subscriDe  to  the  stock  of 
some  designated  railroad  company  and  pay  for  it  by  the  issue  of 
county  bonds.  The  ultimate  decision  of  the  question  whether  such 
a  vote  had  been  cast  was,  therefore,  left  with  the  judges  of  the 
County  Court.  The  recitfu  made  in  the  bonds  that  they  were  issued 
pursuant  to  the  orders  of  the  board  of  supervisors,  the  successor  of 
the  County  Court,  as  authorized  by  virtue  of  the  laws  of  the  State 
of  Illinois,  is  equivalent  to  a  declaration  by  the  board  of  supervis- 
ors, upon  the  face  of  the  bond,  that  the  election  had  been  held  and 
had  resulted  so  as  to  authorize  the  lawful  issuing  of  the  bonds. 
When  the  bonds  are  in  the  hands  of  a  bona  fide  holder  this  recital  is 
conclusive  and  binding  npon  the  mnnicipality.  (Town  of  Coloma  v. 
Eaves,  92  U.  S.  484; Itfarcy  v.  Township  of  Oswego,  Id.  637.) 

The  second  answer  is,  thlt  if  the  county  had  under  the  law  au- 
thority to  issue  bonds,  and  it  did  issue  them,  and  they  went  into 
circulation  and  came  to  the  hands  of  a  bona  fide  holder,  he  was  not, 
.  in  a  suit  upon  the  bonds,  required  to  aver  or  prove  the  perform- 
ance of  any  of  the  requisites  necessary  to  give  them  valid- 
ity. The  want  of  such  performance  is  a  matter  of  defence,  and 
the  burden  of  proof  is  upon  the  county  to  establish  it.  (Lincoln 
V.  Iron  Co.,  103  U.  S.  412.)  In  this  case  the  plaintiff  in  error 
offered  no  evidence  in  any  degree  tending  to  show  that  the  con- 
ditions precedent  upon  the  performance  m  which  the  law  author- 
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ized  the  isBne  of  the  bonds,  had  not  been  complied  with.  He  can- 
not, therefore,  aeenme  that  the  conditions  were  not  performed, 
sad  insist  on  the  want  of  performance  ae  a  defence. 

The  third  answer  is,  that  by  section  12  of  the  act  of  Febmary 
24, 1869,  amendatoiT  of  the  act  to  inconwrate  the  Illinois  South- 
eastern 'Rj.  Co.,  and  which  was  indorsed  on  the  bonds,  it  was  ex- 
preeslj  provided  that  when  payment  to  the  capital  stock  of  said 
company  should  be  made  in  the  bonds  of  counties  or  townships, 
nnder  any  act  authorizing  such  Bubecription,  all  such  bonds  issued 
by  the  proper  authoritiea  and  appearing  regular  on  their  face  shonld, 
in  the  nands  of  a  bona  fide  nolder,  be  deemed  and  taken  in  all 
courts  and  elsewhere  as  prima  facie  evidence  of  the  regularity  of 
everything  required  by  the  Eeveral  acts,  in  relation  to  the  issningof 
said  bonds,  or  by  any  other  act,  to  be  done  preliminary  to  their  issue 
and  negotiation. 

As  no  proof  has  been  submitted  of  any  irregularity  in  the  issuing 
of  the  bonds,  this  section  of  the  law  is  conclusive  against  the  exist- 
ence of  any. 

It  is  next  insisted  by  plaintifF  in  error  that  the  general  statute  of 
November  6,  1849,  so  far  as  it  concerned  the  Illinois  South-eastern 
Ey.  Co.,  was  repealed  by  section  7  of  the  act  to  incorporate  that 
company.  That  section  authorized  the  County  Court  of  any  county, 
or  the  board  of  supervisors — when  the  county  had  adopted  town- 
ship organization — to  donate  to  said  company,  as  a  bonus  or  indnce- 
ment  towards  the  building  of  said  railroad  or  its  branches,  any  sum 
not  exceeding  one  hundred  thousand  dollars,  and  to  issue  to  the 
company  its  bonds  in  satisfaction  of  said  donation  ;  provided  that 
no  aonation  of  a  greater  sum  than  fifty  thousand  dollars  should  be 
made  until  the  question  of  ench  larger  donation  shonld  have  been 
submitted  to  the  vote  of  the  legal  voters  of  the  county  and  a  ma- 
jority thereof  should  have  voted  in  favor  of  such  donation.  The 
contention  is  that  it  was  not  the  purpose  of  the  Legislature  in  these 
enactments  to  permit  a  county  to  purchase  or  subscribe  t^i  the  capi- 
tal stock  of  a  railroad  company  and  also  make  a  donation  to  the 
ume  company. 

There  is  not  a  word  in  the  charter  of  the  niinois  South-eastem 
Ry.  Co.  which  expreeely  excludes  it  from  the  benefits  of  the 
genera!  railroad  subscription  law  of  I^ovember  6,  1849.  Nor  is 
there  the  slightest  repugnancy  between  the  provisions  of  the  two 
acts.  The  latter,  being  a  general  law,  authorized  any  city  or  county 
in  the  State  to  pnrcEase  or  subscribe  to  the  capital  stock  of  any 
railroad  company  anywhere  in  the  State  ;  the  former  being  an  act 
to  incorporate  a  private  corporation,  authorized  any  county  through 
which  ue  railroad  of  the  company  or  any  of  its  branches  might 
pass  to  make  a  donation  to  the  company  ae  a  bonus  or  inducement 
towards  the  building  of  the  railroad  or  its  branches.  There  is 
no  groond  whatever  for  the  contention  that  the  general  law  waa 
8  A.  *  E.  R  Ca&— 13 
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repealed  or  modified,  in  any  reepect,  bv  the  act  incorporating 
the  IlUnois  Sonth-eastem  Ey.  Co.  There  is  no  repoMiaDcy 
or  inconsistency  between  them.  A  etatate  can  be  repealed  only 
by  an  expresBprovision  of  a  enbaeqaent  law;  or  by  neoeesary 
implication.  To  repeal  a  Btatute  by  implication  there  mi^  be 
8tt(5i  a  positive  repugnancy  between  the  provisione  of  the  new 
law  and  the  old  tliat  they  cannot  stand  together  or  be  oonsistcintly 
reconciled.  (McCool  v.  Smith,  1  Black,  439 ;  Wood  v.  United 
States,  16  Pet.  342.) 

We  are  of  opinion,  therefore,  that  the  act  incorporating  the  Illi- 
nois Sonth-eastem  By.  Co.  does  not  repeal  or  modify  the  general 
law  of  November  6,  1849. 

The  plaintifF  in  error  farther  iDsists  that  section  10  of  an  act  ap- 
proved Febmary  24,  1869,  amendatory  of  the  charter  of  the  Bu- 
nois  South-eastern  Ry.  Co.,  had  the  effect  to  repeal  not  only  sec- 
tion 7  of  the  charter  of  the  company,  bnt  also  the  general  law  of 
November  6, 1849,  so  far  as  it  concerned  the  said  railroad  company. 

This  section  provides  "  that  any  village,  city,  connty,  or  township 
along  or  near  the  route  of  said  railway  or  its  branches,  or  that  are 
in  anywise  interested  therein,  may,  in  their  corporate  capacity,  sab- 
scribe  to  the  stock  of  said  company,  or  make  donations  to  said  com- 
pany to  aid  in  constructing  and  equipping  said  railway ;"  provided 
the  same  shall  be  voted  for  at  an  election  called  by  the  derk  of  the 
viUage,  city,  counly,  or  township,  upon  the  written  request  of 
twenty  legal  votere  thereof,  and  upon  thirty  days'  notice. 

Conceding  that  this  section  is  a  substitute  for  section  7  of  the 
original  charter,  it  cannot  be  held  to  repeal  the  general  law,  for  the 
reasons  already  stated  in  reference  to  section  7  oi  the  original  char- 
ter, namely,  that  there  is  no  direct  repeal,  and  there  is  no  repugnan- 
cy between  the  two  acts  which  would  nu^e  a  repeal  by  implication. 

The  subscription  bonds  sned  on  were,  aocordmg  to  the  findings 
of  the  court,  issued  in  substantial  conformity  not  only  with  the 
general  act  of  November  6, 1849,  but  also  with  the  amendatory  act 
of  1869,  so  that,  conceding  that  the  latter  act  is  applicable  to  the 
issuing  of  the  bonds  in  question,  tiiey  are  valid  in  tne  hands  of  a 
bona  nde  holder.  When  these  bonds  were  issued  there  was  ample 
authority  for  their  issue  under  the  laws  of  the  State  of  Illiuois. 
The  recital  that  they  were  issued  in  conformity  with  the  laws  of 
the  State,  as  already  shown,  is  binding  on  the  conn^,  when  the  suit 
is  brought  on  the  bonds  by  a  bona  fide  holder,  and  concludes  the 
connty  from  setting  up  any  irregularities  in  their  issue,  if  any 
existed.  We  are  of  opinion,  therefore,  that  the  suit  upon  the  sub- 
sciiption  bonds  was  well  maintained. 

The  objections  to  the  bonds  known  and  designated  as  donation 
bonds  have  nothing  substantial  in  them.  The  bonds  refer  on  their 
face  to  the  laws  which  authorized  their  issue,  and  recite  that  they 
were  issued  in  pursuance  of  authority  granted  thereby.    They  car- 
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ried  an  endorsement  made  by  the  clerk  of  the  Connty  Court  of 
Clay  county,  by  order  of  the  court  and  under  its  Beal,  that  aU  the 
conditions  upon  which  the  bonds  were  to  become  a  binding  obliga- 
tion of  the  coontr  of  Clay  have  been  conmlied  with  ;  and  printed 
on  every  one  of  uem  is  a  copy  of  section  12  of  the  act  of  February 
24, 1869,  amendatory  of  the  charter  of  the  lUinois  Bouth-eastem 
By.  Co.,  which  makes  the  fact  of  the  negotiation  of  the  bonds  in 
payment  of  a  donation  to  said  company  to  be  prima  facie  evidence 
of  the  regularity  of  their  issue  when  in  the  hands  of  a  bona  fide 
holder.  There  is  no  proof  or  ofier  of  proof  that  they  were 
not  issued  in  conformity  with  the  requirements  of  law. 

The  plaintiff  in  error  argnee,  however,  as  conclusive  against  the 
validity  of  these  bonds,  the  fact  that  they  were  not  iBenod  until 
lifter  Augnst  8,  1870,  the  date  upon  which  the  present  constitu- 
tion of  Illinois  went  into  effect,  wnich  by  section  2  of  article  14  de- 
clared that  no  municipal  corporation  ahould  make  donations  to  any 
nilroad  or  private  corporation. 

The  findings  of  the  Circuit  Court  show  that  the  people  of  Clay 
coanty  on  April  22,  1868,  voted  in  favor  of  a  proposition  to  donate 
fifty  thousand  dollars  to  the  Illinois  Southeastern  Ey.  Co.,  pro- 
vided the  railroad  of  said  company  should  be  located  on  a  certain 
line  specifically  described,  and  provided  the  bonds  issued  in  pay- 
ment of  such  donation  should  not  be  payable  until  the  railway  nad 
been  completed  the  whole  length  of  the  line  from  Shawneetown,  on 
the  Ohio  Kiver,  to  the  Chicago  branch  of  the  Illinois  Central  R.R., 
and  the  cars  running  thereon ;  that  on  the  first  Monday  of  Novem- 
ber, 1868,  the  board  of  supervisors  of  tiie  county,  by  resolution 
duly  passed,  directed  its  president  to  make  the  donation  aforesaid 
upon  the  books  of  the  railway  company,  in  accordance  with  the 
eonditioa  of  said  vote,  and  that  before  the  1st  day  of  November, 
1869,  the  railway  company  had  located  its  line  of  road  as  required 
by  tlie  conditions  upon  ^ich  the  donation  was  to  be  made,  and 
had  "  graded,  bridg^,  and  tied  ten  miles  thereof." 

We  think  it  may  be  fairly  deduced  from  the  findings  of  the 
conrt  below  that  on  November  1,  1869,  the  president  of  uie  board 
of  sQpervJBors  snbecribed  upon  the  books  of  the  railway  company, 
as  directed  by  the  board  of  supervisors,  the  donation  of  fifty  thou- 
sand dollars  which  the  county  had  voted,  and  the  brief  of  counsel 
for  plaintifii  in  error  distinctly  admits,  that  such  is  the  proper  con- 
rtmction  of  the  findings  of  the  court. 

These  transactions  made  a  contract  between  the  county  and  the 
railway  company  to  the  effect  that  in  consideration  that  the  railway 
company  should  construct  its  road  upon  the  line  designated,  and 
Bbomd  complete  it  and  have  the  cars  running  thereon  betweeen  the 
points  mentioned,  the  county  would  deliver  its  bonds  to  the  railway 
company  in  satisfaction  of  its  donation.  This  contract  had  been 
partly  performed  by  the  raOway  company  before  the  constitution 
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of  1870  went  into  effect  The  adoption  of  tlie  constitution  could 
not  urnnl  or  impair  it  The  county  was  bound,  notwithstanding 
the  provision  of  the  constitution  of  1870.  (Town  of  Concord  «. 
SavinzB  Bank,  92  U.  S.  630.) 

And  wh^  as  appears  by  the  findings  of  the  court,  the  railway 
compauT  had,  on  January  1, 1871,  fully  completed  its  road  aecora* 
ing  to  tne  terms  npon  whidi  the  donation  was  to  be  made,  it  was 
entitled  in  law  under  its  contract  to  the  bonds  of  the  county,  in 
satisfaction  of  the  donation. 

There  was,  thereforejauthority  to  isane  these  bonds  npon  the 
conditions  prescribed.  The  coort  below  has  found  that  the  defend- 
ant in  error  is  a  bona  fide  holder,  and  that  the  railroad  company 
had  complied  with  all  the  conditions  upon  which  the  bonds  were 
to  be  issaed  to  it.    Upon  this  state  oi  facts  the  attempt  of  the 

Elaintiff  in  error  to  avoid  its  liability  npon  these  bonds  seems  a 
opelees  undertaking. 

Other  defences  are  set  up  against  a  recovery  in  this  case.  Plain- 
tiff in  error  alleges  that  the  authority  to  donate  fifty  thoosand  dol- 
lars to  the  railway  company  was  ezpresaly  conferred  npon  the 
board  of  supervisors  without  any  vote  or  precedent  condition  what- 
ever, and  the  authority  being  conferred  upon  the  board  could  not 
be  by  it  "  delegated  to  the  people  to  be  voted  upon  at  a  popular 
election,"  It  farther  alleges  that  the  bonds  are  not  negotiable,  and 
it  insists  that  the  authority  of  the  board  of  supervisors,  under  the 
original  charter  of  the  railway  company,  to  make  the  donation  was 
regaled  by  the  amendatory  act  of  February  24,  lS6d. 

These  defences  do  not^  in  our  judgment,  merit  reply. 

The  plaintiff  in  error  nas  received  in  consideration  for  the  iesne 
of  both  the  subscription  and  donation  series  of  bonds  everything 
for  which  it  bargained.  The  bonds  were  regularly  issued  and  have 
been  registered  under  the  statate  of  Illinois  with  the  auditor  of 
public  accounts,  upon  the  strength  of  a  certificate  under  oath,  made 
by  a  supervisor  of  the  county  pursuant  to  law,  to  the  effect  that  alt 
the  preliminary  conditions  to  the  issue  of  the  bonds  required  by  law 
had  been  complied  with.  The  record  shows  that  taxes  bad  been 
levied  to  pay  interest,  and  that  interest  had  been  paid  on  the  sab- 
BcnptioD  bonds  for  eleven  years  and  on  the  donation  bonds  for 
nine  years.  This  fact  would  of  Itself  cure  mere  irregularities  in 
the  issuing  of  the  bonds  when  they  were  sued  on  by  a  bona  fide 
holder  for  value.  (Supervisors  v.  Schenck,  5  "Wallace,  p.  772.) 
Under  these  circumstances,  when  a  Euit  is  brought  on  them  by 
a  bona  fide  bolder  for  full  value,  as  found  by  the  Circuit  Court 
to  be  the  case  here,  some  substantial  defence  mnet  be  set  up  by  the 
county  before  it  can  escape  its  liabili^.  Such  defenoes  as  are  re- 
lied on  in  this  case  will  not  araiL 

Judgment  affirmed. 

Affirmed. 

See  note,  p.  841. 
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Thb  National  Bane  of  Lawbbnoe 

V. 

Olivxb  Barbeb,  as  Treasorer  of  Douglas  Co.,  et  aL 

CU  JCoMoi  BeporU,  684.     A^  r«<)n,  1880.) 

Section  7  of  chapter  SO  of  the  Iaws  of  1870,  p.  90  (and  of  chapter  81 
Comp.  Laws  of  1879,  pp.  7Q6,  7Q7),  bo  f&r  u  it  attempts  to  divert  any  por- 
tion of  the  general  coimtj  tax  or  general  township  tax  to  the  payment  of  tt 
certMn  claw  of  township  railroea  bonds,  is  void,  being  in  contraTOntiou 
of  section  4  of  article  11  of  the  constitution,  which  provides  that  "no  tax 
■lull  be  leried  except  in  pursuance  of  a  law,  which  shall  distinctly  state  the 
object  of  the  same;  to  wfdch  object  only  such  tax  shall  be  applied." 

Sbbob  from  Dongl&a  District  Conrt 

Action  brought  by  the  National  Bank,  of  Lawrence,  against  Bar- 
ber, as  treasnrer  of  Douglas  coonty,  and  the  TowuBhip  of  Endora, 
in  said  conntj.     The  petition,  among  other  matters,  alleges  that — 

"  Under  and  by  virtue  of  eh.  90,  Laws  of  1870,  the  township  of 
!Eudora  did,  on  me  Ist  day  of  May,  1872,  make  and  caose  to  be 
isened  in  the  name  of  said  township,  $15,000  of  its  bonds,  to  pay 
for  the  like  amount  of  the  capital  stock  of  the  St.  Lonis,  Lawrence 
and  Denver  R.  R.  Co.,  to  aid  in  building  the  railroad  of  said 
railroad  company  through  said  township ;  said  bonds  were  issued 
in  full  compliance  with  said  law,  and  the  railroad  so  sought  to  be 
aided  in  its  coDStmction  was  bnilt  through  eaid  township,  and  the 
capital  stock  therein  was  issued  and  delivered  to  said  township  for 
its  said  bonds ;  that  said  bonds  were  made  due  and  payable  in  twen- 
ty years  from  their  date,  and  bear  annual  interest  at  the  rate  of  six 
per  cent  per  annnm,  evidenced  by  interest  coupons  for  each  year's 
interest  attached  to  the  said  bonils,  and  said  bonds  were  made  pay- 
able to  said  railroad  company,  or  bearer ;  that  the  plaintiff  is  the 
owner  and  holder,  for  value,  of  coupons  on  said  bonds  to  a  lai^er 
amount  than  $1,000,  that  have  matured  since  the  first  of  ilutj, 
1873;  that  it  did  also  recover  a  judgment  oa  its  conpons  attached 
to  said  bonds,  in  the  circuit  conrt  of  the  United  States  for  the  dis- 
trict of  Kansas,  in  an  action  wherein  it  waa  plaintifi  and  said  town- 
ship of  Endora  was  defendant,  on  or  about  June  5th,  1877,  for  the 
sum  of  $1,460.84,  and  costs  of  suit ;  that  said  coupons  and  said 
judgment  are  all  unpaid  and  each  of  them,  and  said  township  has 
no  other  funds  to  pay  Uiem,  save  that  hereinafter  mentioned,  and 
has  levied  do  taxes  under  §  6  of  said  cfa.  90,  Laws  1870;  that  for 
the  year  1878  there  was  levied  on  the  railroad  so  built  as  aforesaid, 
in  said  township,  for  township  purposes,  about  the  sum  of  $680, 
tad  for  county  purposes  abont  $400,  each  of  which  sums  of  money 
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IUS been  collected  aod  is  now  held  by  the  defendant,  Oliver  Bar- 
ber, as  tre&siirer  of  said  coonty  of  Donglas;  that  the  plaintiff 
has  applied  to  him  for  said  Boroe  of  monej  and  each  of  tnem,  to 
be  paid  on  said  coupous  and  on  eaid  judgment  and  on  each  of  them, 
BO  far  as  they  wonid  extend,  bnt  that  said  Barber  faUs  and  refnsee 
to  pay  any  of  said  Boms,  or  any  part  thereof,  to  the  plaintiff,  as  he 
is  boimd  to  do  under  §  7  of  said  ch.  90,  Laws  1S70,  claiming  that 
he  is  in  donbt  aa  to  whom  he  ahonld  pay,  and  whether  the  plain- 
tiff is  enjjjtled  to  it  or  any  part  thereof,  and  setting  np  that  the 
defendant,  said  township,  through  its  trustee,  claims  eaid  moneys 
OT  a  P*rt  thereof. 

"Wherefore,  the  plaintiff  prave  the  judgment  of  the  court  that 
said  Barber  pay  over  to  it  said  moneys,  or  such  part  thereof  as 
plaintiff  is  entitled  to,  and  for  sach  other  and  different  rdief  as 
the  court  may  give." 

The  cause  was  submitted  to  the  court  at  the  October  Tenn,  1879, 
for  its  decision  on  the  petition  and  the  answers  therein,  and  the 
following  stipulation : 

'>If  the  court  holds  that  section  of  the  law  referred  to  in  the 
petition  herein — to  wit,  sec.  7  of  ch,  90  of  the  Laws  of  1870 — 
valid  in  whole,  then  the  defendant  Barber  shall  be  adjudged  to  pay 
over  to  the  plainttff  the  funds  received  by  him  or  in  his  hands,  as 
set  forth  in  the  petition,  as  county  and  township  taxes  on  the  ndl- 
road  in  the  petition  stated.  If  the  court  holds  said  law  valid  as  to 
the  township  taxes  on  said  railroad,  and  not  valid  as  to  the  county 
taxes  mentioned  therein,  then  the  said  Barber  shall  be  adjudged  to 
pay  the  said  plaintiff  the  amount  of  funds  in  his  hands,  realized  as 
township  taxes,  as  stated  in  the  petition.  IS  the  court  shall  decide 
said  law  valid  as  to  said  county  taxes  on  said  railroad,  in  the  peti- 
tion set  forth,  and  not  as  to  township  taxes,  then  the  said  Barber 
shall  be  adjudged  to  pay  the  said  county  taxes  to  the  plaintiff  If 
the  court  ahafl  decide  said  section  of  said  law  wholly  invalid,  the 
judgment  to  be  for  defendants  for  costs — ^both  parties  reserving 
the  right  to  prosecute  error  in  said  action  to  the  supreme  court. 
All  other  questions  expressly  agreed  to  be  with  the  plaintiff." 

Upon  hearing  the  cause,  the  court  found  and  decided  that  said 
6  7  of  <^  90,  Laws  of  1870,  referred  to  in  the  plaintiS's  petition, 
IS  whollv  invalid ;  and  the  court  therefore  ordered  that  the  defend- 
ants go  hence  without  day,  and  recover  their  costs ;  to  which  nding 
the  plaintiff  excepted,  and  it  has  brought  the  case  to  this  court 

8.  O.  Thatcher,  for  plaintiff  in  error : 

1.  Under  our  constitution  and  form  of  government,  it  is  con- 
ceded that  all  legislative  power  is  vested  in  our  legislature,  save 
where  it  is  clearly  restrained  by  the  constitution.  Const,  of  Kas.^ 
art.  2, 1 1 ;  4  Kas.  lU;  7  id.  87,  88,  536,  et  seq.;  8  id.  823. 

2.  The  law  is  uniform,  and  so  complies  with  the  constitution. 
IS  Kas.  321. 
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3.  The  power  of  the  le^BUture  to  preBcribe  and  apportion  taxes 
cannot  be  qnestioned  \>j  the  conrte.  7  Kae.  539 ;  49  Mo.  501,  aod 
cases  there  cited.  The  qneBtion  of  a  uniform  tax  has  been  follj 
discTiBsed  in  Sedgwick  on  Con.  and  Stat.  Idw,  602-5  (2d  ed.),  and 
in  Cooley  on  Taxation,  42«,  439. 

4.  The  county  and  town  are  part  of  the  state,  and  under  its  con- 
trol. Dillon  on  Mnn.  Corp.,  ^  10a,  34,  35,  36,  and  note ;  12  I)]. 
9.  Connty  and  township  funds  are  nnder  legislative  control. 
Connties,  as  to  powers  and  duties,  remain  under  leeislative  control. 
15  HI.  480.  As  to  marked  differences  between  cities  and  connties 
or  towns,  see  Dillon,  761-S,  and  cases  cited.  Also,  S  U.  S.  Digest, 
N.  S.,  1877,  §  105,  p.  196 ;  10  Kas.  564.  For  a  strong  case  on  this 
plen^  power  of  the  legislature,  see  63  111.  66. 

5.  This  law  is  similar  in  principle  to  Btatutes  in  other  states.  11 
HI.  202-9.  ThiB  case  holds  the  power  of  the  state  to  set  apart  a 
certain  part  of  a  county  fnnd  for  a  specific  Qse.  A  statute  similar 
to  the  one  in  question  was  diacnssed  in  58  HI.  456-8,  and  thongh 
held  invalid  on  other  grounds,  was  not  questioned  on  this. 

6.  This  court  gave  a  general  comment  upon  this  law,  in  13  £aa. 
188, 189,  and  did  not  express  any  doubt  at  all  abont  this  §  7,  thongh 
not  commenting  upon  it.  The  wh(Je  reasoning  in  the  case,  how- 
ever, sustains  the  view  of  the  complete  power  of  the  legislatnre  to 
paBS  the  act  in  question,  for  it  involves  tne  question  of  making  the 
eonnty  liable  for  expenses  and  duties  pertaining  to  a  single  town- 
ship. If  it  was  competent  for  the  legislature  to  impose  the  burden 
of  paying  all  the  preliminary  expenses  for  the  township  upon  the 
eonnty,  it  was  equally  competent  to  provide  that  the  funds  of  the 
coonty  or  township  should  oe  appliea  to  the  payment  of  the  bonds 
to  be  isened  nnder  the  law.  The  apportionment  of  county  and 
town^'p  funds  was  clearly  within  the  legislative  power. 

7.  We  may  go  further.  The  fands  60  raised  nnder  §  7  cannot 
be  used  for  any  other  purpose,  at  least  without  legislatiye  sanction, 
and  it  is  a  serious  qnestion  whether  the  legislature  can  authorize  a 
diversion.  But  as  to  the  inviolability  of  me  fund,  as  the  law  now 
stands,  it  seems  to  me  there  is  no  real  question.  The  point  seems 
to  be  passed  on  in  11  Kas.  209-218.  The  funds  mentioned  in  g  7 
came  into  the  defendant's  (Barber's)  hands,  appropriated  by 
law  to  a  specific  use.  Can  he  "  divert  uie  funds  fronr  tnpt  purpose 
without  making  himself  and  sureties  liable  to  the  holder  of^the  in- 
debtedness" meant  to  be  paid  by  these  funds? 

8.  It  seems  quite  evident  that  this  provision  of  §  7  entered  into 
and  became  a  ^rt  of  the  contract  between  the  bondholder  and  the 
township  and  county.  11  Kas  209  et  seq.;  Sedgw.  on  Stat,  and 
Con.  Law,  588-9,  608-9.  The  case  of  Brooklyn  Park  Co.  v.  Arm- 
strong, 45  N.  Y.  234-246,  is  quite  in  point  here.  There  the  funds 
arisiag  from  the  sale  of  certain  lands  were  pledged  to  the  payment 
of  bonds  to  be  issued  by  the  city,  although  the  general  liability  of 
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the  city  was  also  pledged.  The  coort  of  appeals  held  that  this 
Bpeciflo  secnritj'  conM  not  he  taken  away  by  any  Bnbeeqnent  act  of 
the  legislature.  The  point  is  expressly  nued  in  Von  Hoffman  v. 
Qnincy,  4  WalL  550.  The  court  holds :  "  It  is  also  settled  that  the 
laws  which  subsist  at  the  time  and  place  of  making  the  contract, 
and  where  it  is  to  be  performed,  enter  into  and  form  a  part  of  it, 
as  if  they  were  expressly  referred  to  or  incorporated  in  its  terms. 
This  principle  embraces  those  which  affect  its  validity,  construc- 
tion, discharge,  and  enforcement." 

This  exposition  of  the  law  from  our  highest  court  accords  with 
the  views  of  this  court  in  4  Kas.  250,  where  it  was  held  that  funds 
coming  into  the  treasorer's  hands  for  interest  on  county  bonds  can- 
not be  diverted  by  any  order  made  by  the  county  board.  In  the 
case  under  §  7,  a  certain  sum  of  money  came  into  the  treasurer's 
hands,  charged  with  a  tmst.     He  is  bound  to  fulfil  that  tmst. 

J.  W.  Green  and  Geo.  J.  Barker,  for  defendants  in  error : 

Plaintiff  in  error  bases  its  claim  to  this  money  upon  sec  7,  oh. 
90,  Laws  of  1870.  Defendants  in  error  claim  that  said  section  is 
in  violation  of  section  1  of  article  11  of  the  constitution  of  this 
State,  the  first  clause  of  which  section  declares  "  that  the  legislature 
shall  provide  for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion." Any  law,  therefore,  which  by  its  terms  provides,  either  di- 
rectly or  indirectiy,  that  taxes  shall  be  assessed  and  collected  by  a 
method  which  shall  not  be  uniform  and  equal,  is  in  violation  of 
this  clause  of  the  constitution,  and  void.  It  is  not  contended  that 
by  uniformity  and  equality  each  piece  of  property  of  equal  valae 
throughout  tne  State,  or  throughout  a  countj',  must  pay  the  same 
amount  of  tax ;  but  it  is  contended  that  the  rate  of  taxation  shall 
be  aniform  throughout  a  certain  district,  and  that  each  piece  of 
taxable  property  throughout  a  county  shall  bear  its  just  proportion 
of  taxes  raised  for  county  purposes,  and  each  piece  of  taxable  prop- 
erty within  a  township  shaJl  bear  its  just  proportion  of  township 
expenses  and  indebtedness.  2  Black,  510 ;  19  Wall.  650 ;  3  Ohio 
St.  1 ;  9  Wis,  410. 

That  §  7  of  ch  90,  Laws  of  1870,  is  objectionable  for  the  reason 
that  it  is  in  contravention  of  the  first  clause  of  §  1  of  article  eleven 
of  the  constitution,  there  can  be  no  doubt.  It  is  true  that  it  does 
not  exempt  any  railroad  built  within  the  State,  wholly  or  in  part 
by  township  aid,  from  taxation,  but  it  does  provide  for  an  nnnni- 
form  and  unequal  taxation  of  the  property  within  any  county  in 
which  a  railroad  has  been  built  in  whole  or  in  part  by  the  aid  of 
any  township  within  such   county.     It  in  effect  provides  that  the 

Eroperty  of  so  much  of  a  railroad  as  lies  within  a  township  which 
as  aided  in  the  construction  of  the  railroad,  shall  be  exempt  from 
bearing  its  jnst  proportion  of  county  and  township  expenses  and 
indebtedness.  Said  §  7  provides  in  effect  that  that  portion  of  the 
St.  Louis,  Lawrence  and  Denver  B.  R.  which  lies  in  Endora  town- 
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ship  ahall  be  exempt  from  paying  anv  portion  of  the  tax  raised  to 
dsmj  the  cotmty  ezpeiuee  and  indebtedness,  and  also  be  exempt 
froni  paying  any  of  the  general  expenses  of  that  township.  Sach 
'  a  law  IB  repngnant  to  the  first  clanse  of  §  1  of  article  11  of  the  con- 
stitution.   19  Kas.  234,  316 ;  37  Oal.  246 ;  59  111.  142. 

Bat  it  is  claimed  bj  plaintiS  in  error  that  these  taxes  have 
been  already  collected,  and  that  the  legislatare  has  tJie  power  of 
appropriating  them  in  such  a  way  and  for  snch  pm^osee  as  it  sees 
fit.  In  this  transaction  between  the  township  and  the  railroad 
company,  the  township  acted  as  a  private  corpoiation,  and  ae  such 
IB  interested  in  the  management  of  said  road,  and  is  held  to  the 
same  liabilities  and  rules  as  a  private  corporation.  (53  K.  T.  141 ; 
31  Pa.  St.  185 ;  3  Hill,  531.)  If,  therefore,  the  proposition  con- 
tended for  by  plaintiff  in  error  is  correct,  the  legislatare  has  the 
power  to  appropriate  the  funds  belonging  to  one  mnuicipal  corpo- 
istion  to  cancel  the  private  indebtedness  of  another.  The  answer 
of  plaintifi  in  error  is,  these  taxes  are  not  the  property  of  the  coon- 
ty  of  Dongias  as  the  funds  of  a  private  corporation  are  the  prop- 
erty of  sadi  corporation,  and  therefore  the  power  of  the  State  to 
diraet  the  application  is  plenary. 

The  cases  cited  by  pmntifF  in  error  are  eases  in  which  the  legis- 
lature assumed  to  direct  the  rerennes  of  the  county  to  the  particu- 
lar porpoee  for  which  they  were  raised.  It  is  not  denied  that  if  a 
revenue  has  been  raised  for  a  particular  purpose  that  the  lefislature 
has  the  power  to  compel  its  application,  or  that  if  the  object  for 
which  a  certain  tax  has  been  raised  fails,  that  the  legislature  may 
direct  its  application,     Cooley  on  Taxation,  494,  and  cases  cited. 

It  is  true  that  some  of  the  cases  in  New  York  and  FennsTlvania 
go  to  a  great  extent,  but  it  is  submitted  that  their  constitutions  do 
not  contain  the  restrictive  clause  contained  in  the  constitntion  of 
Kanaas.  "To  tax  the  property  of  one  township  to  pay  the  debt 
of  another  township,  is  an  extraordinary  and  uncommon  kind  of 
taxation.  It  can  only  happen  by  the  change  of  the  boundary  lines 
of  one  or  more  townships."  (19  Kas.  243^  But  does  not  section 
seven  indirectly,  if  not  directly,  do  thisi  It  appropriates  the  ■ 
money  raised  by  the  county  by  taxation  to  meet  and  dischaive  its 
indebtedness,  to  the  payment  of  the  private  bonded  indebtc^ees 
of  one  of  its  towuBhipe.  The  case  of  Sleight  v.  The  People,  74 
111.  47,  is  in  point,  an<^  as  it  appears,  is  decisive  of  this  case ;  also, 
22  Wis.  660. 

The  appropriation  of  the  tax  levied  against  said  road  for  county 
pnrpoees  is  to  impose  a  debt  upon  said  county,  without  its  consent. 
That  this  is  ultra  vires,  see  24  Mich.  44;  28  id.  228;  27  Wis.  418; 
61  111.  18 ;  58  id.  463 ;  31  Vt.  226-236 ;  16  Mass.  76,  216 ;  2  GreenL 
S8,32;  6  id.  112. 

The  act  in  question  ia  in  dfa-ect  violation  of  §  4,  article  11,  of  the 
OfHiBtitntion  of  Kansas.    Sec.  7  of  eh.  90  provides  that  if  any  county 
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or  township  tax  shall  be  aeeeeeed  and  collected  from  mj  lailroftd 
which  may  have  been  built,  in  whole  or  in  part,  in  any  township 
which  may  have  eabacribed  stock  as  providea  in  the  foregoing  eeo- 
tionB,  all  SQch  coonty  or  township  tax  arising  from  eaid  railroads, 
withm  said  township,  shall  be  set  apart  and  held  by  the  treasorer 
for  the  benefit  of  sa<ui  townaliip,  and  applied  to  the  payment  of  the 
intereet  and  principal  of  said  cwnds ;  ont  the  constitation  of  this 
state  providee  that  taxes  shall  be  levied  in  pnrsoance  of  a  law  which 
shall  distinctly  state  its  object,  to  which  object  only  snch  tax  eh&Il 
be  applied.  It  is  the  taxes  provided  for  by  §  83,  eh.  107,  and  §  22, 
ch.  110,  Comp.  I^wB  1879,  which  the  plaintiff  in  error  seeks  to 
appropriate  to  the  payment  of  it«  claim.  It  will  be  observed  that 
§  7  does  not  provide  that  a  tax  shall  be  assessed  and  collected  against 
this  railroad  for  the  specific  object  of  paying  the  interest  and  prin- 
cipal of  said  bonds  (and  if  it  did  the  section  wonld  be  nnconstHn- 
tional,  for  reasons  heretofore  assigned),  but  it  provides  that  the 
treasurer  of  the  county  shall  apply  taxes  which  have  been  assessed 
and  collected  for  other  and  specinc  objects,  to  the  distdiai^  of  the 
principal  and  interest,  to  wit,  taxes  assessed  and  collected  for  coanty 
and  township  purposes ;  bat  plaintiff  in  error  says  that  the  fnnds 
mentioned  in  §  7  came  into  defendant's  (Barber's)  hands  appropri- 
ated to  a  specific  use,  and  that  they  cannot  be  used  for  any  other 
pnrpose,  and  that  nse  and  pm-pose  is  alleged  to  be,  in  plaintiff's 
petition,  county  and  township  purposes. 

Plaintiff  in  error  seems  to  agree  that  these  funds  cannot  be  so 
appropriated,  on  account  of  tins  constitotional  provision.  (6  Kas. 
363 ;  11  id.  209-218  ;  22  Wis.  660.) 

If  it  shall  be  held  that  the  taxes  aaseaeed  winet  the  said  road  can 
be  thus  diverted,  there  can  be  no  limit.  If  the  le^slatnre  has  the 
power  to  divert  these  taxes  to  this  purpose,  it  has  the  power  to 
direct  that  all  the  taxes  raised  in  said  township  for  county  purposes 
shall  be  appropriated  to  the  payment  of  this  township  debt. 

There  can  oe  do  reason  given  why  the  taxes  assessed  against 
that  railroad  shall  be  thus  applied,  which  will  not  apply  with  equal 
force  as  to  taxes  assessed  againet  any  other  property  within  the 
township. 

S.  O.  Thaeher,  for  plaintiff  in  error,  in  reply. 

In  the  case  of  Sleight  v.  The  People,  74  lU.  47,  the  court  rests 
its  decision  on  a  peculiar  provision  of  the  state  constitution,  which 
in  effect  provides  that  corporate  taxes  can  only  be  levied  for  cor- 
porate purposes.  The  entire  argument  turns  upon  the  constructioa 
of  this  prohibition,  and  the  court  holds  the  case  to  come  within  it. 
But  this  case  seems^  admit  that  the  township  taxes  on  the  railroad, 
within  the  towns  subscribing  for  stock  in  the  railroad,  should  be 
appropriated  as  provided  by  statute.  The  precise  question  before 
the  court  was  the  power  of  the  legislature  to  provide  that  taxes 
levied  for  county  and  township  purposes  upon  the  railroad  "  in  the 
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towns  of  Oxford  and  Clover,"  which  towns  had  not  taken  stock  in 
tbe  nilroad  compaa  j,  coold  be  nsed  to  pay  the  principal  of  bonds  not 
iffined  by  those  townfihips.  The  court  coref ullj  limits  the  opinion 
to  this,  and,  as  to  it,  holds  the  law  invalid.  So  far  horn  bidding, 
u  tbe  defendants  in  error  eeem  to  soppose,  with  them,  bj  dear 
implication  the  case  holds  with  ns.  The  court  does  not  decide 
that  tbe  snms  levied  for  connty  purposes  in  tbe  towns  subscribing 
stock,  cannot  be  nsed  as  provided  by  statute,  but  it  holds  that  taxes 
levied  for  connty  or  township  purposes  in  townships  not  interested 
iD  the  railroad,  cannot  be  used  to  pay  the  debt  of  those  townships 
that  are ;  this  is  the  extent  of  the  decision.  And  even  this  decision 
seems  in  conflict  with  former  adjudications  of  the  same  court.  (5 
Gilm.  405-416 ;  12  111.  8.) 

This  question,  as  presented  by  defendania  in  error,  is  fully  dis- 
ciused  in  Cooley  on  Taxation,  pp.  110-116,  and  the  plenary  power 
of  the  legislature  over  the  matter  is  clearly  upheld.  (See  also 
Cooley  Const.  Lim.  237,  740.) 

Tbe  county,  nnder  the  law  in  question,  in  certain  respects  acts 
for  the  township ;  it  assists  the  township  to  effectuate  the  purposes 
of  the  act.  It  aids  it  in  bringing  into  existence  and  creating  prop- 
erty, for  purposes  of  taxation,  that  did  not  exist  before.  This 
beiDg  80,  why  is  it  not  competent  for  the  legislature  to  provide 
that  the  county's  share  in  developing  this  new  property  which  it 
ha  helped  to  create  in  tbe  township,  shall  be  the  revenue  it  can 
derive  from  it  1  May  not  the  legislature,  in  its  wisdom,  devise 
means  for  municipalities  to  aid  in  public  improvements,  such  as 
railroads,  mill-dams,  schools,  by  devoting  to  their  support  the  excess 
in  revenue  derived  from  the  newly-created  property }  There  is 
Dotbing  in  the  oonstitation  prohibiting  it,  either  directly  or  indi- 
rectly. 

It  seems  hardly  worth  while  to  say  that  this  law  does  not  exempt 
any  property  from  taxation,  though  if  it  did  it  wonld  appear  to  be 
Tithin  Illative  discretion.     (19  Kas.  234,  811,  312.) 

As  to  §4,  article  11,  of  the  constitution,  our  contention  is  that 
these  funds,  township  and  county,  raised  by  taxation  on  the  railroad 
within  Endora  township,  were  levied  and  paid  for  a  specific  pur- 
pose ;  that  this  purpose  is  declared  by  law  to  have  been  that  of  the 
mnnicipal  authorities  levying  the  taxes,  and  of  tbe  property-holders 
in  paying  them.  No  law  could  be  more  specific  than  the  one 
nuaer  consideration ;  no  object  more  accurately  designated  for  which 
the  taxes  dioald  be  appropriated.  Language  cannot  be  more  plainly 
used. 

This  brings  the  whole  question  back  to  the  proposition  of  defend- 
ants in  error,  that  this  provision  of  law  is  in  defiance  of  §  1,  article 
11  of  the  constitution.  Just  how  the  constitution  is  infracted  by 
this  law  is  not  pointed  out.  This  section  of  the  constitution  received 
meet  ample  and  elaborate  examination  by  this  court  in  Comm'rs  of 
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Ottawa  Co.  v.  Kelson,  19  Eae.  234,  and  vm  imder  review  in 
Frauds  «.  A.  T.  &  S.  F.  Rid.  Oo.,  19  Eaa.  308.  To  ihe  princi- 
ples settled  in  these  cases  farther  discosaioii  can  add  bnt  little. 
It  is  obvious  tliat  the  rate  of  asseesment  and  valaation  of  the 
property  of  the  township  under  this  law  is  not  interfered  with 
in  any  manner.  The  rate  is  nniform.  The  law  makes  no  dis- 
crimination in  that  respect.  Ko  property  is  aesessed  too  high  or 
too  low. 

The  destination  of  the  proceeds  of  the  taxation  is  the  real  point 
at  iBsne.  And  on  this,  the  real  field  of  contention,  the  other  side 
offers  nothing  to  meet  the  dear  reasoning  and  inferences  in  13 
Kas.  188,  189.  Here  the  coart  rightly  held  the  county  liable  for 
all  the  expenses  antedating  the  issDe  of  the  bonds.  Snrely,  if  the 
execation  of  the  parposes  of  a  single  township  can  be  thns  thrown 
upon  the  connty  oj  legislative  direction,  mtich  more  can  the  funds 
arising  from  connty  and  township  taxation  within  the  township  on 
this  property,  created  by  this  ontky  of  money  of  the  connty,  and 
the  cremt  of  the  township,  be  pledgied  by  the  act  of  the  legislatnie 
to  meet  tlie  debt  of  the  township  so  made. 

The  opinion  of  the  coort  was  delivered  by 

Yalentths,  J. — The  sole  qnestion  preeented  to  the  conrt  for  its 
decision  in  this  case  is,  the  validity  of  §  T  of  cL  90  of  the  laws  of 
1870.     The  section  reads  as  follows: 

"  If  any  connty  or  township  tax  shall  be  assessed  and  collected 
&om  any  railroad  which  may  have  been  built  in  whole  or  in  part 
in  any  township  which  may  nave  snbscribed  fstcx^  as  provide  in 
the  foregoing  sections,  all  such  county  and  township  tax  arising 
from  said  railroads  within  said  township,  shall  be  set  apart  and  held 
br  the  treasurer  for  the  benefit  of  sncn  township,  and  applied  to 
the  payment  of  the  interest  and  principal  of  said  bonds,  and  after 
the  payment  thereof,  the  same  snail  be  added  to  the  school  fund 
of  said  township  ;  if  only  a  general  county  or  other  tax  is  levied 
and  collected  from  said  railroad  in  the  connty,  then  the  township 
or  townships  which  may  have  aided  in  the  constmction  of  said  road 
as  aforesaid,  shall  be  entitled  to  have  of  said  tax  a  fair  proportion 
thereof,  to  be  determined  by  comparing  the  length  of  the  road  in 
the  township  to  the  whole  length  m  the  county.  (Laws  of  1870, 
p.  191.  See  also  laws  of  1879,  p.  253,  §  1 ;  Comp.  Laws  of  1879, 
pp.  796,  797,  §  7 ;  Laws  of  1876,  p.  215,  §  7,  and  pp.  230,  221,  § 
10;  Comp.  Laws  1879,  p.  791,  §  7,  and  p.  794,  §  10.) 

The  defendants  in  error  claim  that  said  section  7  is  void, 
because,  as  they  claim,  it  is  in  contravention  of  sections  1  and  4  of 
art.  11  of  tJie  constitution  of  the  state  of  Kansas.  So  much  of 
section  1  of  art.  11  of  the  conetitntion  as  is  neoessaiy  to  be  consid- 
ered in  this  case  reads  as  follows : 
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**  The  legislatnre  shall  provide  for  a  uniform  and  equal  rate  of 
Bseeesment  and  taxation." 

Said  eectiou  i  of  art  11  of  the  constitntion  reads  ae  followB  ; 

"  No  tax  shall  be  levied  except  in  parsnanoe  of  a  law,  which  shall 
distinctlv  etate  the  object  of  the  eame ;  to  which  object  only  sncb 
tax  ahalf  be  applied." 

This  litigation  has  reference  to  that  portion  of  the  county  tax  of 
Donglas  coanty  and  that  portion  of  tne  township  tax  of  Eudora 
towiuhip  which  was  levied  on  the  railroad  property  of  the  St. 
Loois,  Lawrence  and  Denver  B.  B.  Co.,  in  said  Endora  township 
and  county  of  Boughs.  We  shall  first  consider  the  qnestiou 
nuBed  with  reference  to  the  coiin^  tax ;  but  what  we  shall  say 
with  reference  to  the  cotmty  tax,  we  think  will  also  have  applies^ 
tion  in  principle  to  the  township  tax. 

This  coonty  tax,  which  is  now  in  litigation,  is  a  portion  of  the 
general  connty  tax  which  was  levied  on  all  the  taxable  property 
of  the  connty  by  the  county  commissioners  for  general  connty  pur- 
poses, onder  g  83  of  the  tax  law.  (Comp.  Laws  of  1879,  p.  956. 
See  also  id.,  p.  STB,  §  16,  enb.  4 ;  id.,  p.  312,  §§  181  and  1.)  This 
general  county  tax  was  levied  for  "  connty  purposes,"  for  "  county 
charges  and  expenses,"  for  "  current  expenses  of  the  county,"  and 
no  portion  of  it  was  levied  for  the  purpose  of  paying  principal  or 
interest  on  township  reread  bonds.  And  it  was  levied  for  said 
"  county  purpoeee"  "  in  porsnance  of  a  law ;"  and  therefore,  no 
portion  of  it  can  now  be  diverted  from  such  purpose  or  purpose. 
(Cktnst,  art.  11,  g  4 ;  The  State  v.  Comm'rs  of  Marion  Co.,  21  Kas. 
419.)  Certainly  no  portion  of  this  tax  was  levied  for  the  purpose 
for  which  the  plaintiff  now  desires  to  use  it. 

The  tax  now  in  litigation  either  is  or  is  not  a  part  of  the  connty 
tax.  If  it  is,  then  it  cannot  be  diverted  from  county  purposes  as 
before  stated.  But  if  it  is  not,  then  neither  it  nor  the  real  connty 
tax  is  levied  on  the  taxable  OToperty  of  the  county  or  township  at 
**  a  uniform  and  equal  rate."  That  i^  if  it  is  not  a  part  of  the  county 
tax,  then  all  taxable  property  in  the  county,  except  the  railroad 
property,  in  which  this  tax  was  levied,  is  subject  to  a  county  tax, 
while  this  railroad  property  is  not  subject  to  any  connty  tax,  and  no 
property  in  the  county  or  township,  other  than  this  railroad  prop- 
er^, is  subject  to  so  high  a  township  railroad  bond  tax  as  ^is 
railroad  property  is.  While  this  railroad  property  is  subject  to 
the  same  township  railroad  bond  tax  that  other  property  in  the 
township  is,  it  is  also,  in  addition  thereto,  subject  to  another  town- 
ship raiu^3ad  bond  tax  equal  to  the  connty  tax  and  the  township 
tax  levied  on  other  property,  and  called  a  county  tax  and  a  town- 
ship tax.  Hence,  it  will  be  seen  that  if  the  tax  now  in  litigation 
ie  not  a  county  tax  or  a  part  thereof,  then  neither  it  nor  the  real 
county  tax  is  levied  on  the  taxable  property  of  the  connty  and 
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township  at  "a  aniform  and  equal  rate,"  and  hence,  both  it  and 
the  statute  attempting  to  create  it  mast  be  held  to  be  void.  Bemdee, 
if  it  is  not  a  county  tax,  then  botli  it  and  the  statute  attempting  to 
create  it,  most  be  held  to  be  void,  for  the  additional  reason  that  it  is 
not  levied  in  pnrBnanee  of  any  law  which  distinctly  states  the  object 
of  the  tax.  (Coast.,  art.  11,  §  4 ;  A.  T.  and  S.  F.  Kid.  Co.  v. 
"Woodcock,  18  Kan.  20.)  If  it  le  not  a  connty  tax,  then  it  is  really 
not  levied  in  pnrenance  of  any  law.  No  statute  can  be  found  au- 
thorizing the  levy  of  any  snch  tax.  And  it  will  not  do  to  call  it  a 
county  tax  for  the  purpoBe  of  giving  authority  to  the  county  com- 
miesioners  to  levy  it  under  the  statutes  whidi  authorize  the  levy 
of  connty  taxe&  and  also  for  the  purpose  of  avoiding  that  consti- 
tutional provision  which  requires  the  tax  to  be  imposed  at  a  uni- 
form and  equal  rate,  and  then,  after  the  tax  is  supposed  to  be 
legally  levied,  to  say  that  it  is  not  a  county  tax  for  the  porpoae  of 
avoiding  that  other  coufititutional  provieion  which  requires  that  a 
tax  shaU  be  applied  only  to  the  object  for  which  it  was  levied.  It 
either  must  or  must  not  be  a  connty  tax,  and  in  either  case  the 
statute  attempting  to  apply  it  as  a  town^p  railroad  bond  fund 
must  be  void. 

It  will  be  noticed  that  under  the  statute  in  question,  the  tax  in ' 
qnestiou  is  never  to  go  into  the  county  fund,  or  to  become  any 
part  thereof.  The  statute  provides  that  it  "  shall  be  set  apart  and 
held  by  the  treasurer  for  the  benefit  of  such  township,  and  applied 
to  the  payment  of  the  interest  and  principal  of  saia  bonds ;  and 
after  the  payment  thereof,  the  same  shall  be  added  to  the  school 
fund  of  said  township."  That  is,  the  statute  in  effect  provides 
that  the  railroad  property  in  the  township,  belonging  to  the  rail- 
road company  to  whicn  the  bonds  were  iesued,  ahalfbe  exempt  from 
bearing  its  just  proportion,  or  any  proportion,  of  the  expenses  or 
other  indebtedness  of  the  county  or  township. 

This  court  has  intiinated  that  it  is  poaaible  that  the  legislature 
may  have  the  ,power  to  exempt  from  taxation  personal  property, 
in  addition  to  tliat  exempted  by  the  constitntioD.  (Ottawa  Co.  v. 
Kelson,  19  Kas.  237,  238;  Francis  v.  A.  T.  and  S.  F.  Rid.  Co.,  19 
£aa.  311,  312.)  But  this  court  has  never  intended  to  intimate  or 
decide  that  real  estate  may  be  so  exempted.  And  the  bulk  of  all 
railroad  property  is  real  estate. 

It  will  also  be  noticed  that  under  the  statute  in  question,  no  part 
of  the  tax  in  question  is  ever  to  eo  into  or  become  a  part  of  the 
township  f  nnd,  ^though  a  part  of  such  tax  was  levied  as  general 
towaehip  tax  and  the  plaintiff,  the  National  Bank  of  Lawrence, 
which  now  owns  the  coupons  for  interest  due  on  said  bonds,  so 
construes  the  statute  and  commenced  this  action  to  compel  the 
connty  treasurer  to  pay  all  such  tax  collected  by  him  dii^ctly  to  it, 
the  piaintifE.     But  as  substantially  the  same  principles  which  were 
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given  with  referesoe  to  the  county  tax  were  aleo  given  with  refer- 
ence to  the  township  tax,  it  is  not  necessary  to  saj  anything  fmther 
as  to  the  township,  in  both  cases  it  is  a  clear  attempt  on  the  ^>art 
of  the  statute  to  divert  funds,  raised  by  taxation  for  one  object 
for  another  object 

The  nidenient  of  the  court  below  will  be  affirmed. 

All  uie  jostloes  concarring. 

8m  note,  p.  941. 


OmOAGO,  BUBUHGTON  ASD  QiTmcT  B.  B.  Oo. 

V. 

Th2  Crrr  of  Auboba. 
(M  imneii  Btportt,  SOS.    Mag  14, 1881.) 

ITndw  the  oonstitatioQ  of  1848,  the  legialature  ccmid  properlj  confer  npon 
K  (ntj  Uie  power  to  incur  indebtedneas  and  iaaue  Ite  bonda  for  t,  corporate 
parpow,  without  auj  vote  of  the  people,  but  it  could  go  no  further.  It  could 
not  compel  a  city  or  incorporated  town  to  incur  a  debt,  unleM  the  legislativfl 
damartment  of  the  city  or  town  saw  proper  to  do  so. 

Where  an  act  conferring  power  upon  a  citj  council  to  incur  an  indebted- 
iteee  and  issue  its  bonds  therefor,  is  silent  in  regard  to  the  time  when  the 
bonds  shall  be  made  payable,  and  in  regard  to  the  terms  and  conditions 
upon  which  tbej  shall  be  payable,  auch  matters  will  be  left  io  the  city  and  the 
pernon  to  whom  the  bonds  are  to  be  issued,  to  be  settled,  and  when  agtoed 
to,  the  dty  may  make  the  payment  of  such  bonds  depend  upon  conditions 
mutually  assented  to. 

Where  a  bond  contuns  two  conditions,  one  authorized  by  law  and  good, 
and  the  other  unauthorized  and  bad,  and  the  conditions  are  in  their  nature 
BBverable,  the  latter  may  be  rejected  and  the  other  held  good  and  the  bond 
aoataiiied. 

The  city  of  Aurora,  under  an  act  of  the  le^slatuie  authorizing  it  to  issue 
ita  bonds  as  a  donation  to  a  ndlway  company  to  secure  the  location  of  its 
machine  shops  in  the  city,  passed  an  ordinance  for  the  issue  of  such  bonds, 
to  be  conditioned  that  both  the  priucinal  and  intorest  should  be  paid  out  of 
moneys  to  be  raised  by  special  tax,  to  oe  levied  and  collected  of  property  in 
the  east  division  of  uie  city,  and  that  if  such  a  tax  could  not  be  legally 
aaseaeed,  the  obligees  should  procure  the  passage  of  a  law  authorizing  the 
levy  of  such  a  special  tax,  and  that  if  any  of  the  conditions  were  not  ful- 
filled, the  bonds  should  be  void.  Under  this  ordinance  the  city  issued  her 
bonds,  conditioned  as  the  ordinance  required.  It  was  contended  by  the 
holder  of  the  bonds,  that  the  condition  being  void,  for  the  reason  the  city 
«onId  not,  under  the  constitution,  levy  and  collect  a  special  tax  except  over 
its  entire  territoiVi  therefore  the  bonds  were  payable  aa  though  there  was 
BO  condition:  .&££,  that  the  conditions  were  such  as  the  city  had  the  right 
to  impose,  and  it  being  the  intention  of  the  parties  that  they  should  not  be 
obligatory  if  the  conditions  could  not  be  performed,  the  bonds  were  not 
oollectible. 
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Jn  the  constraotion  of  all  written  contnota,  the  oontooUing  conudention 
alwafi  ia  to  arrive  at  the  intent  of  the  parties,  and  in  doing  this  every  put 
of  the  initnunent  is  to  be  coneideTed  and  properlv  weighed.  Bo  the  ctm- 
dition  of  a  bond  may  be  coneidered  to  explain  ute  obUgatory  part^ 

Appbjj.  from  the  Appelkte  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circnit  Court  of  Eane 
comity ;  the  Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  Charles  Wheaton  for  the  appellant : 

A  donation  in  aid  of  a  railroaa  company  ia  for  a  corporate  pur- 
pose, which  the  legislature  may  authorize.  Prettyman  v.  Tazewdl 
C3o.  19  lU.  406 ;  Robertson,  et  al.  v.  City  of  Rockford,  et  al.  21  id. 
462;  Johnson  v.  Stark  Co.,  24  id.  85 ;  Perkins  et  aL  v.  Lewis,  et 
al.  24  id.  208 ;  Keithshnre  v.  Frich,  34  id.  405 ;  L.  M.  &  P.  Bail- 
road  Co.  V.  Morris,  84  id,  410 ;  Supervisors,  etc,  of  Hensler  v.  The 
People,  ex  rel.,  id.  644;  Burt  et  al.  v.  Carbondale,  76  id.  455 ; 
Chicago,  Burlington  and  Qnincy  Railroad  Co.  v.  Wilson,  17  id. 
123. 

Ab  to  the  legislative  control  over  the  funds  and  revenues  of 
municipal  corporations,  see  Dennis  v.  Maynard  et  aL  15  111.  477 ; 
Sdiofield  et  al.  v.  Watkins  et  al.  23  id.  66 ;  Bush  v.  Shipman  et  aL 
4  Scam.  186:  Shaw  v.  Dennis,  5  Gihn. 405 ;  The  People  ex  rel.  ». 
Power,  26  lU.  187 ;  Superrisors  of  Sangamon  County  v.  Spring- 
field, 63  id.  66. 

AJo  ill^al,  repugnant  or  improper  conditi(m  in  a  bond  will  be  re- 
jected. Wells  V.  Ferguson,  2  Salk. 463 ;  Mauleverer  V.  Hawiby,  2 
Baund.  79. 

K  the  condition  of  a  bond  be  insensible  or  void,  the  bond  will 
be  fdngle.  Butler  v.  TV'igge,  1  Sannd.  66 ;  Pullerton  v.  Agnew,  1 
Salt.  172 ;  Erlinger  v.  TheTeople,  36  Dl.  458 ;  7  J.  J.  MaiSi,  192  ; 
Conner «.  Paxson,  1  Blackf.  208  ;  State  v.  Findley,  10  Ohio,  51 ; 
Benjamin  v.  MeConnel,  4  Gilm.  536. 

Mr.  A.  G.  McDole,  and  Mr.  Eugene  Canfield,  for  the  appellee : 

Under  the  constitution  of  1848,  the  Ic$;i8latnre  could  not  compel 
a  municipal  corporation  to  incur  a  debt  for  merely  local  purposes 
against  its  own  wishes.  Hessler  v.  Drainage  Comrs.,  53  III.  110 ; 
Livin^ton  v.  Wider,  id.  302 ;  Marshall  et  al.  v.  Silliman  et  al,  61 
id.  218 ;  Harward  v.  St.  Clair  and  Monroe  Levee  Drainage  Co.,  51 
id.  130 ;  The  People  ex  rel.  v.  Mayor  of  Chicago,  id.  30 ;  Wiley  et 
al.  V.  Silliman  et  al.  62  id.  170 ;  Ryan  v.  Lyndi  et  al.  68  id.  160 ; 
Cairo  and  St.  Louis  Railroad  Co.  v.  City  of  Sparta,  77  id.  505 ; 
Middleport  v.  .^tna  Life  Insurance  Co.,  8  2  id.  552 ;  Barnes  v. 
Town  of  Lacon,  84  id.  461 ;  Town  of  Ebnwood  v.  Marcy,  92  U.  S. 
289. 

The  city,  by  assuming  to  issue  bonds  under  the  special  act  of 
1867,  was  not  prohibited  from  issaing  them  with  conditions. 
Penobscot  Railn»ui  Co.  v.  Dnnn,  39  Me.  589 ;  Chamberlain  v.  Ash- 
tabula Railroad  Co.,  15  Ohio  St.  S25 ;  Ashtabula  Railroad  Ca  v. 
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SmiU^  15  id.  828 ;  Leconie  Water  Power  Co.  v.  Long,  63  Me.  480 ; 
PhiladelpMa  Railroad  Co.  v.  Hickman,  28  Fa.  St.  318 ;  Taylor  v. 
Fletcher,  15  Ind.  80. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Conrt : 

This  was  an  action  of  debt,  brought  by  the  Chicago,  Bnrlington 
tnd  Quincy  Bailroad  Company,  on  twelve  bonds,  oi  $1000  each, 
ieened  by  the  city  of  Aorora  on  the  4th  day  of  December,  1867, 
payable  to  Isaac  M.  Howell  and  Edward  B.  Allen,  and  by  them  in- 
aoreed  to  the  plaintiff. 

The  $12,000  for  which  the  bonds  were  issned  was  a  donation  bv 
the  city  of  Anrora  to  the  raibroad  company,  in  connection  with 
$50,000  donated  by  the  town  of  Anrora,  to  l>e  used  in  the  purchase 
of  Uiirty  acres  of  land  in  the  city  of  Anrora,  upon  which  the  shops 
of  the  railroad  company  were  to  be,  and  subsequently  were,  permar 
nently  located.  These  donations  the  railroad  company  required  of 
the  town  and  city  as  a  condition  to  the  permanent  location  of  the 
shops  at  that  place. 

It  appears  that  in  the  sprii^  of  1867  flie  town  of  Anrora  had 
agreed  to  raise  the  said  earn  of  $50,000  by  taxation,  and  had  issned 
orders  for  the  amount,  and  as  donbts  were  entertained  as  to  the 
legality  of  the  action  taken  by  the  town,  an  act  was  passed  at  a 
special  session  of  the  legislature,  on  the  ISth  day  of  June,  1867, 
confirming  and  legalizing  the  proceedings  and  action  of  the  town 
in  reeard  thereto.  At  the  time  of  the  passage  of  this  act  it  was  not 
definitely  known  whether  the  $50,000  wonld  be  sufficient  to  meet 
the  required  demands  to  secure  the  location  of  Uie  shops,  and  to 
provide  against  such  an  emergency  section  3  of  the  act  declared : 
'  "  Bection  3.  That  should  tne  bonds  already  provided  be  insnffi- 
cient  to  purchase  the  said  estimated  thirty  acres  of  land,  then  the 
common  council  of  the  city  of  Aurora,  in  said  town  of  Aurora,  are 
vested  with  power,  and  it  is  hereby  made  their  duty,  to  borrow 
Euch  sums  of  money,  or  shall  issue  bonds  therefor,  with  such  inte> 
est  as  they  may  deem  proper,  not  to  exceed  ten  per  cent  per  an- 
Bom:  Provided,  however,  as  between  the  east  and  west  divisions 
of  said  city,  the  said  bonds  and  the  interest  thereon  shall  be  cbaige- 
able  out  of  the  funds  belonging  to  the  east  division,  and  it  shall 
be  the  duty  of  the  common  council  of  said  city  to  keep  the  said 
fands  of  tne  east  division  sufficiently  large  to  pay  such  oonds  and 
tfaeintereet  thereon,  when  the  same  shaU  mature:  Provided,  the 
whole  uaount  of  said  bonds  shall  not  exceed  $15,000." 

The  bonds  for  $12,000,  involved  in  this  litigation,  were  issned  by 
the  city  to  Howell  and  Allen,  under  and  in  pursaauce  of  this  sec- 
tion 01  the  act.  After  the  bonds  had  been  issued,  donbts  having 
arisen  in  regard  to  the  power  of  the  legislature  at  the  special  ses- 
sion under  the  call  of  the  Governor,  to  pass  section  3  of  the  act, 
on  the  3d  day  of  March,  1869,  the  legislature  passed  another  act 
3A.  ABLRCas.— 18 
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l^alizing  and  oonfimunff  the  fiist-named  act,  and  alBo  the  actirai 
of  the  city  in  issniitg  the  bonds. 

It  is  claimed  that  section  3  of  the  act  of  1867  is  invalid,  for  the 
reafiOD  that  it  was  passed  at  a  special  session  of  the  legislatiire,  aud 
it  was  not  inclQded  in  the  Governor's  procUmation  as  one  of  the 
subjects  Qpon  which  that  body  was  called  in  special  aeasiou  to  act. 
In  the  view  we  have  taken  of  the  case  it  will  not  be  necessary  to 
consider  this  question,  and  we  shall  not,  therefore,  oonsome  time  in 
its  diseuBsion. 

The  bonds  npon  which  the  action  was  brought  were  in  the  fol- 
lowing form : 

"  iGiow  all  men  by  these  presents,  That  the  city  of  Aurora  is  bold 
and  firmly  boond  nnto  Isaac  M.  Howell  and  Edward  R.  Allen,  to 
pay  to  said  Howell  and  Allen  the  som  of  $1,000,  lawful  money  of 
the  United  States  of  America,  three  years  after  date  hereof,  with 
interest  at  the  rate  of  ten  per  cent  per  annnni,  the  tiist  year's  in- 
terest to  be  paid  on  the  first  day  of  March,  A.D.  1879,  and  anna- 
ally  thereafter  on  the  first  day  of  March  in  each  year,  nntil  this 
bond  is  paid.  For  the  payment,  well  and  troly  to  be  made,  the 
said  city  of  Anrora  binds  itself  and  its  successors  firmly  by  these 
presents :  Provided,  however,  and  these  presents  are  upon  these 
express  conditions,  that  the  principal  and  interest  of  the  above 
bonds  shall  be  paid  out  of  funds  raised  by  special  taxes  levied  and 
collected  out  oi  propertv  situate  and  being  in  the  east  division  of 
said  city  of  Aurora,  ana  under  no  circnmstanoes  shall  they  ever 
become  a  lien  npon  propertv  situate  in  the  weet  division  of  said 
city  of  Aurora :  Ana,  proviaed,  further,  npon  the  express  condi- 
tion tliat  both  princij^  and  interest  of  the  above  Bhallbe  paid  ont 
of  moneys  raised  by  special  tax  levied  and  collected  npon  property 
in  the  east  division  of  said  city  of  Aurora  only :  And,  provided, 
further,  conditioned  that  if  such  special  tax  cannot  be  le^ly  aseeseed 
npon  the  property  in  said  east  division  under  the  existing  laws,  the 
said  Allen  and  Howell  shall  secure  the  passage,  by  the  le^ialatnre 
of  the  State  of  Blinois,  of  a  law  authorizing  the  levy  and  collec- 
tion of  such  tax  on  the  property  in  said  east  division  to  pay  the 
above  bond,  with  the  interest  thereon  ;  and  said  Allen  and  Howell 
receive  said  bond  upon  the  above  conditions,  and  no  other :  Pro- 
vided, that  if  any  ot  the  conditions  in  the  above  bond  shall  not 
be  fulfilled,  then  and  in  that  case  the  same  shall  be  null  and  void, 
and  of  no  eSect. 

"  Witness,  Kobinson  L.  Carter,  mayor  of  said  city  of  'Aurora, 
and  the  corporate  seal  thereof,  attested  by  the  city  clerk  this  fourth 
day  of  December,  A.  D.  1869. 

[OOBPOKATE   SEAL.]  "  B.   L.    CaBTBS, 

"  Mayor  of  the  City  of  Aurora. 
*'  Attest :  H.  F.  Tan  Noetwiok,  City  Clerk." 
On  the  back  is  indorsed : 
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"We  do  herebr  aesiga  the  within  bond  to  the  Chicago,  Burling- 
ton and  Qnincy  xCailroad  Company. 

"Isaac  M.  Howbli, 
"  Edwabd  B.  Allkn." 

The  bonds  were  issued  under  and  by  virtue  of  an  ordinance 
Mssed  by  the  city  of  Aurora  on  the  9a  day  of  December,  1867. 
The  ordinance  empowers  the  mayor  to  issue  the  bonds,  under  the 
seal  of  the  city,  but  requires  the  conditions  which  were  inserted  to 
be  incorporated  therein,  as  conditions  upon  which  the  city  shall 
only  be  compelled  to  pay  the  same.  On  behalf  of  the  defendant 
it  is  contended,  that  the  conditions  contained  in  the  bonds  consti- 
tnte  a  complete  defence  to  the  action,  while  the  plaintiff  insiste 
that  the  conditions  are  ill^;&l  and  repugnant  to  the  bonds,  and  may 
be  rejected  and  the  bonds  collected. 

While  section  3  of  the  act  of  1867,  supra,  confers  the  power  on 
tbecily  to  incur  the  indebtedness  and  issue  its  bonds  to  an  amount 
not  exceeding  $15,000,  yet  it  did  not  require  the  city  to  do  so  on- 
leas  it  saw  proper  to  incur  the  liability.  It  is  true,  the  section  de- 
clares that  "  it  is  hereby  made  their  duty  to  borrow  such  sums  pf 
money,  and  issue  bonds  therefor."  That  provision  in  the  act  was 
nn^tory,  as  the  legislature  had  no  constitntional  power  to  compel 
■  city  or  incorporated  town  to  incur  a  debt  unlera  the  legislative 
dqnrtment  of  the  city  saw  proper  to  do  so.  The  legislature  coald 
properly  confer  the  power  on  the  city  to  incur  the  indebtedness 
ind  isBue  its  bonds  for  a  corporate  purpose,  without  a  vote  of  the 
voters  of  the  city,  but  it  could  go  no  further.  After  the  power 
tad  been  conferred,  it  was  a  matter  entirely  within  the  discretion 
of  the  city  whether  it  would  incur  the  debt  and  issue  its  bonds,  or 
not  The  city  of  Aurora,  then,  having  the  power  to  act  or  not 
"nndcr  the  authority  conferred  by  section  3  of  the  act,  if  it  did  act, 
vas  it  compelled  to  issue  ite  bonds  payable  without  conditions  or 
any  limitations  whatever,  or  had  it  uie  right,  if  it  saw  proper  to 
ittne  the  bonds,  to  impose  conditions  upon  which  they  would  be 
payable!  It  would  seem  that  there  could  not  be  much  controversy 
over  this  point.  The  act  conferring  the  power  on  the  city  is  silent 
is  regard  to  the  time  when  the  bonds  shall  be  payable.  It  is  also 
silent  in  regard  to  the  terms  and  conditions  upon  which  they  shall 
be  payable.  Such  being  the  case,  it  would  seem  to  .be  reasonable 
that  these  matters  were  left  for  the  city  and  the  person  to  whom 
the  bonds  were  to  be  issued,  to  be  settled  and  determined  by  con- 
•nct  to  be  agreed  upon  by  the  parties.  This  court  has  held,  in 
1  nomber  of  cases,  and  the  law  may  be  r^rded  as  settled,  that 
vbereatown  is  authorized  to  take  stock  in  a  railroad  company 
upon  a  majority  of  the  legal  voters  of  the  town  voting  in  favor  of 
tbe  proposition,  the  town  may,  in  determining  the  question  of  sub- 
'^ption,  impose  any  conditions  in  respect  thereto  that  it  thinks 
proper.     The  People  v.  Dutcher,  66  IlL  144 ;  The  People  v. 
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OoTinly  of  Tazewell,  23  id.  147 ;  The  People  v.  Glann,  70  id.  232 ; 
Alley  V.  Adams  County,  76  id.  101. 

If  a  town  may  impose  conditions  when  it  h»&  been  aathorized 
by  a  vote  to  take  stock  and  isetie  bonds,  npon  the  same  principle  a 
dty  mav  do  Uie  same  thing,  as  they  boUt  stand  npon  the  same  foot- 
ing, so  far  as  settling  the  terms  of  the  contract  is  concerned.  We 
are,  therefore,  of  opinion  that  the  city  of  Aurora  had  the  power 
to  issue  bonds  with  or  without  conditions,  as  might  be  agreed  npon 
between  the  city  authorities  and  the  penons  to  whom  the  bonds 
were  to  be  issued  and  delivered. 

Bat  it  is  said,  the  conditions  incorporated  in  the  bonds  in  ques- 
tion are  ill^al,  repugnant  to  the  obligatory  part  of  the  bonds,  and 
may  be  rejected,  and  the  instnunent  stand  as  a  single  bond,  with- 
ont  conditions.  It  is  doubtless  true  that  under  our  present  consti- 
tution the  city  of  Aorora  has  no  power  to  levy  and  collect  taxes 
for  the  payment  of  the  bonds  from  only  such  property  as  is  situ- 
ated in  the  east  division  of  the  city.  A  tax  for  a  corporate  pur- 
pose, before  it  can  be  enforced,  must  be  nnifonn,  and  embrace  all 
the  property  within  the  limits  of  the  city.  No  diseriminatioD 
whatever  can  be  made.  The  law  was  the  same  under  the  constitu- 
tion of  1848.     Primm  v.  Oit;r  of  Belleville,  59  HI.  142. 

Bnt  has  a  court  the  right,  in  the  constmction  of  these  bonds,  to 
disregard  the  conditions  because  taxes  cannot  be  collected  legal- 
ly from  property  situated  in  the  west  division  of  the  city  %  There 
are  cases  which  nold  that  the  conditions  of  a  bond  may  be  in  part 
void,  and  in  part  valid,  if  they  are  severable,  one  from  another.  If 
the  valid  and^void  conditions  are  incapable  of  severance,  Uien  the 
bond  wonld  be  wholly  bad.  Such  is  Erlinger  v.  The  People,  36  III. 
468,  cited  by  plaintiit.  The  same  principle  is  announced  in  State  v. 
Findley,  10  Ohio,  54,  cited  by  plamtiff,  where  it  was  held,  that  a 
bond  given  by  a  county  treasurer,  the  condition  of  which  is  that  he 
shall  feithfully  and  impartially  discharge  all  the  duties  of  the  office, 
is  a  good  statutory  bond  for  so  much  as  is  prescribed  by  the  statute 
and  comprehended  in  the  condition,  even  tnongh  it  be  void  for  tlie 
residue.  These  cases  do  not,  however,  reach  the  question  involved 
here.  We  do  not  doabt  that  at  common  law  or  under  the  statute, 
where  a  bond  contains  two  conditions,  one  authorized  by  law  and 
good,  and  the  other  unauthorized  and  bad,  the  latter  may  be  disre- 
garded and  rejected,  the  others  held  good  and  the  bond  sustained. 

We  have  also  been  referred  to  Bauer  v.  Wigge,  1  Saunders,  65, 
and  Mauleverer  v.  Hawxby,  2  id.  78,  as  authorities  to  control  here. 
The  first  case  cited  was  an  action  on  a  bond  which  was  conditioned 
"  that  if  the  defendant  should  stand  to  and  abide  by  the  award  of  two 
arbitrators  of  all  actions,  etc.,  so  that  the  awardoe  made  on  or  be- 
fore the  23d  day  of  January,  but  if  tlie  arbitrators  shall  not  agree 
npon  thnr  awud,  that  then  they  shall  choose  and  elect  an  indif- 
ferent man,  and  they  shall  stand  to  his  final  determination  and 
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jndffment,  which  he  shall  give  fttid  determme  on  or  beforu  the  28th 
of  Jairaaiy,  nnder  hlfi  hand  and  seal,  that  then  this  obligation  shall  be 
Toid,"  etc.  It  wflfl  resoiyed  by  the  conrt  that  the  condition  was  good 
enough,  thongh  it  was  not  so  properly  expressed  as  it  shonld  be, 
and  tbat  the  defendant  had  forteited  his  bond  by  the  non-perform- 
ance of  the  award  of  the  umpire,  and  they  said  that  any  words 
by  which  the  intention  of  the  parties  can  appear  are  snmcient  to 
make  a  condition  of  an  obligation,  for  if  the  words  thongh  they 
are  improper,  should  be  constmed  void,  and  not  a  condition,  then 
in  many  cases,  and  perhaps  in  this  veiT  case,  the  obligation  wonld 
be  angle  and  of  force  against  the  defendant,  although  he  has  per- 
formed the  conditions  of  it  according  to  the  intention  of  the  par- 
tiee. 

The  case  in  2  Sannd.  was  also  an  action  on  a  bond,  which  con- 
tained this  condition :  "The  condition  of  this  obligation  is  such, 
that  if  the  above  bound  "Wm.  Markenfield  be  and  appear  before 
our  said  lord,  the  King,  at  Westminster,  on  Saturday  next,  after 
the  octave  of  St  Martin,  to  answer  John  Booth  of  a  plea  of  tres- 
pass, .  .  .  then  the  condition  of  the  obligation  to  be  void  and 
of  none  effect,  or  else  the  same  to  be  in  full  power  and  virtne." 
On  demurrer  to  the  declaration  it  was  resolved  by  the  court  that 
the  bond  was  good  enough ;  for  the  words  "then  the  condition," 
etc,  are  void  wr  their  absurdity  and  repngnancy,  and  no  more  re- 
gard is  to  be  paid  to  them  than  if  they  had  been  omitted,  and  they 
mtiat  be  taken  in  the  same  sense  as  u  the  words  had  been  "  then 
this  obligation  shall  be  void."  "While  it  may  be  veiy  proper  to  re- 
ject repugnant  words,  as  was  done  in  the  case  last  cited,  yet  it  is 
nunif^  such  a  decision  cannot  be  regarded  as  an  authority  to  re* 
ject  the  entire  condition  of  such  a  bond  as  the  one  in  question. 

Other  cases  of  a  similar  character  have  been  cited,  but  it  will 
serve  no  useful  purpose  to  refer  to  them  here.  They  are  predicated 
on  a  state  of  facts  so  different  from  the  case  under  consideration, 
thst  they  cannot  control. 

The  ordinance  under  which  the  bonds  were  issued,  which  pro- 
vided that  the  bonds  should  contain  the  conditions  which  were  in- 
corporated therein,  was  drafted  by  the  attorney  of  the  plaintiff,  and 
he  and  the  obligees  in  the  bonds  urged  its  passage  by  the  city  coun- 
cil of  Aurora.  In  addition  to  this  fact  the  conditions  in  the  bonds 
were  fully  known  and  assented  to  by  the  obligees.  No  unfairness 
of  any  sort  was  practised  by  the  city,  but  on  the  other  band,  these 
bonds,  with  these  conditions,  were  entirely  acceptable  to  the  ob- 
ligees, and  the  railroad  company,  for  whose  benent  the  bonds  were 
in  the  lirst  instance  taken. 

Under  such  circumstances,  upon  what  principle  can  the  obligees 
of  the  bonds  urge  that  all  the  conditionfi  shall  oe  rejected,  and  the 
bond  treated  as  a  single  instrument  without  conditions }  It  is  cer- 
tdnly  not  right  that  such  n  construction  should  be  given,  and  it  will 


Digitized  t,  Google 


198  0.,  B.  AITD  4.   S.   B.   00.  V.   OITT  OF  A0BOKA^ 

not  be  done  nnlesB  the  law  is  clear  aai  explicit  to  that  effect,  which 
we  do  not  find -to  be  the  case.  In  the  conBtrnction  of  all  written 
contracts,  the  controUiae  ooneideration  always  is  to  arrive  at  the  in- 
tent of  the  parties,  and  in  doing  this,  ererypart  of  the  inBtmment 
IB  to  be  oODHidered  and  properly  weighed.  The  condition  of  a  bond 
may  be  comidered  to  explain  the  obligatory  part.  2  FarBons  on 
OontractB,  503 ;  Allen  v.  Morriflon,  8  B.  and  C.  666. 

Under  this  mle  there  is  no  ground  for  rejecting  the  entire  con- 
ditions of  these  bondB.  The  conditions  were  inserted  for  the  ben- 
efit of  the  obligor.  It  is  the  part  of  the  contract  upon  which  the  city 
r^ed  when  me  bonds  were  issued.  The  conditions  may  be  rc- 
fiu-ded  as  the  agreement  of  the  obligees,  and,  as  held  in  Bntler  v. 
Wig^e,  supra,  shoold  be  constmed  favorably  for  the  advantage  of 
the  obligor.  In  issning  the  bonda  the  city  01  Anrora,  as  it  had  the 
right  t«  do,  relied  on  the  conditions,  and  if  the  law  is  snch  that 
they  cannot  be  performed,  that  is  plaintiff's  misf ortnne,  for  wliich 
no  blame  whatever  can  attach  to  the  city.  It  acted  in  good  faith  in 
the  matter,  entertaining  a  doubt,  perhaps,  in  r^ard  to  its  right  to 
collect  taxes  to  pay  the  oonds  from  a  part,  on1y,oi  the  property  of  the 
mnnicipality.  The  obligees,  Allen  and  Howell,  agreed  in  the 
bonds  to  remove  the  dirocnlty  by  procuring  the  passage  of  a  law 
which  would  have  that  effect.  Kelying  npon  this  agreement  of  the 
obligees,  the  city  issned  its  bonds,  and  it  cannot  be  held  liable  to 
pay  except  the  conditions  are  performed. 

In  People  v.  Dntcher,  56  111.  144,  under  a  law  anthorioiig  a 
town  to  determine,  by  vote,  whether  it  would  BUbecribe  to  the  cap- 
ital stock  of  a  railroad  conipany,  and  require  the  town  anpervisor 
to  make  the  snbscription  it  it  shonld  be  so  voted,  it  was  neld,  in 
determining  the  question  of  subscription,  the  town  may  impose  any 
conditionB  it  may  think  proper.  It  ie  there  said:  "It  is  true 
t^e  law  has  failed  to  autnonze  conditions  to  be  imposed  by  the 
voters,  bnt  it  has  not  prohibited  their  imposition.  It  is  not,  nor  can 
it  be,  denied  that  an  individual  may  or  not  subacribe  to  such  a 
corporation,  as  he  may  freely  choose,  and  he  may  impose  any  condi- 
tion he  desires  to  such  a  snbecription,  and  it  then  is  within  the  free 
choice  of  the  company  whether  it  will  accept  the  snbscription  on 
the  conditions.  And  the  General  Assembly  has  left  it  to  the  vol- 
untary determination  of  the  voters  of  the  town  to  say  whether  they 
woula  subscribe  for  the  stock  or  refuse  to  do  so,  by  their  vote. 
And  if  it  was  a  matter  of  choice  whether  they  wonld  or  not  make 
such  sabscription,  then  why  might  they  not  impose  any  condition 
they  desired,  and  when  impoaed,  why  shonld  the  company  be  at 
liberty  to  compel  an  unconditional  subscription,  to  whicn  tne  vot- 
ers have  not  and  probably  never  would  assentf  We  have  no  hesita- 
tion in  saying  that  the  electors  might  vote  to  subscribe  on  any  con- 
diticms  they  might  see  proper  to  annex,  and  that  the  company  can 
only  receive  it  on  the  terms  prescribed  by  the  vote." 
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What  ia  said  in  the   case  cited  applies   here.     The  city  only 
1  to  p^  the  bonds  on  certain   conditions  therein  preecribed, 


wliidi  it  had  tiie  right  to  impose,  and  so  long  as  these  conditionfi 
Lave  not  been  performed  no  liability  exists.     The  JQdgment  of  the 
Appellate  Conrt  will  be  affirmed. 
Jadgment  affirmed. 

See  note,  p.  S41. 


Thb  Town  of  SpsmapoBT,  Keepondent,  v.  The  Tbdtonia  Savinqs 

Bane,  et  al. ,  Appellants. 
Thb  Save,  Bespondent,  v.  The  Qebhan  Uptown  Satinos  Bank 

et  aL,  Appellants. 

The    Saub,    Respondent,    v.    Thb   Fbanklin    Savings    Bank, 

Appellant 

(84  New  York  Reporta,  408.) 

In  actions  brooght  to  reitnuii  defendaota  from  tmuferriDg,  and  to  compel 
tbe  caneellAlloii  of  bonda  issued  bj  plaintiff  under  the  act  of  1869  (chap. 
S14,  Iavs  of  1869),  aathoriziag  it  to  subecribe  for  stock  of  the  C.  L.  R.  R. 
Co.,  it  appeared  that  reTocatiooa  of  coneente  of  tax-payen  of  the  town, 
executed  and  acknowledged  .with  tbe  tame  formalities  as  the  consents,  were 
dellTcred  to  tbe  Miowora  while  the;  had  the  eonsents  before  them,  and  before 
thej  had  acted  D[>on  them,  and  that  the  residue  were  insufficient  to  constitute 
tbe  majoritj  required  by  the  statute;  also  that  tbe  auessors  diate^rded  the 
nvocations  and  wronKiully  made  and  filed  the  statntorj  affldavit.  Beid, 
that  tbe  omission  to  file  the  revocations  did  not  render  them  ineflectual ;  that 
their  delifer;  made  them  effectual  and  withdrew  from  the  astessors  the  au- 
thority to  make  the  aCBdavit 

Also,  \dd,  that  such  omisrion  did  not  eetop  the  plaintiff;  that,  asiuming 
tbe  tax-payera,  who  signed  consents,  and  then  revoked  them,  could  be  es- 
topped by  their  acts  or  omissions,  they  could  not  estop  the  whole  body  of 
tax-payeis. 

Also,  luii,  that  a  tender,  before  t&e  commencement  of  the  action,  of  tbe 
stock  received  for  tbe  bonds  was  not  necessary ;  that  defendants  could  not  re- 
quire a  tender  to  tbemaelves,  as  they  were  not  received  from  them  and  they 
bad  no  title  thereto.  If  they  had  any  right  to  tbem  (as  to  wbich  quEere),  all 
tbey  could  claim  wis  an  equitable  right  of  subrogation  on  cancelling  tiieir 
bonds;  if  the  claim  was  that  the  stock  should  have  been  surrendered  to  the 
company  or  cancelled,  that  was  a  matter  between  it  and  plaintiff,  and  the 
rights  (rf  the  latter  as  gainst  defendants  did  not  depend  upon  the  prior  ad- 
justment of  the  matter. 

It  seems  that  in  an  action  against  a  third  party,  whose  title  depends  upon 
ft  coDttact  claimed  by  plaintiff  to  have  them  rescinded,  defendant  cannot 
set  op  a  want  of  tender  by  plaintiff,  to  tbe  other  party  to  the  contract  of  are- 
turn  of  what  pluntiS  received. 

Also,  bU,  that  the  affidavit  of  tbe  assessors  was  not  conclusive,  bat  only 
prima  facie  evidence  of  the  facts  therein  stated. 

(Argued  February  8,  1881;  decided  March  8,  1881.) 
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These  were  appeals  from  judemeats  of  the  G«nei-al  Term  of  tlio 
Sopreme  Court,  ia  the  fonrth  judicial  departmeot,  entered  upon 
orders  made  Angnst  17, 1880,  modifying  by  Btriloiig  ont  allow- 
ancea  for  costs,  and  affirming,  as  modified,  judgmeot,  eotered  on 
reports  of  a  referee. 

These  actions  vere  brought  to  have  certain  bonds,  issued  by 
plaintiff  to  pay  for  subscriptions  for  stock  of  the  Cayuga  Lake 
Eailroad,  authorized  by  chapter  314,  Laws  of  1869,  as  amended  by 
chapter  152,  Laws  of  1 870,  deliyered  up  and  cancelled,  and  to  restrain 
defendants  from  transferring  them. 

It  is  reported  on  a  former  appeal  in  75  N.  Y.  398, 

The  referee  found  in  substance  in  each  case  that  a  majority  of 
the  tax-payers  of  the  town  of  Springport,  owning  more  than  one- 
half  of  the  taxable  property  of  the  town,  duly  executed  and  ac- 
knowledged, consents  in  writing  that  the  commissioners  for  said 
town,  appointed  under  said  act,  might  borrow,  on  the  credit  of  the 
town,  $100,000,  and  issue  its  bonds  for  the  purposes  of  the  act; 
that  after  the  presentation  of  the  consents  to  the  assessors  and  be- 
fore they  met  to  act  thereon,  reyocations  in  writing,  signed  by 
certain  of  the  tax-payers  who  had  signed  the  consents,  and  execut- 
ed and  acknowledged  in  the  same  manner  as  the  consents,  were  de- 
livered to  the  assessors ;  but  that  the  asseesors,  being  of  the  opinion 
that,  imder  the  statute,  they  were  not  authorized  to  take  cogni- 
zance of  said  reyocations,  without  regard  to  them,  made  their  affi- 
davit required  by  statute  to  authorize  the  issue  of  bonds,  and  filed 
the  same  with  the  consents  in  the  town  clerk's  ofiice,  and  that 
they  wefe  filed  in  the  ofiice  of  the  county  clerk,  bnt  that  said  reyo- 
cations were  not  filed ;  that  rejecting  the  tax-payers  who  sigued 
said  revocations,  there  was  not  a  consent  in  writing  of  a  majority 
of  the  tax-payers  of  the  town  owning  more  than  one-half  of  the 
property  assessed ;  that  the  railroad  commissioners  of  the  town  is- 
saed  $100,000  of  bonds  to  the  railroad  eonipany,  received  in  ex- 
change that  amount  of  stock,  which  bonds  were  purchased  by 
defendants  in  good  faith  and  for  value ;  that  plaintiff  demanded 
a  return  of  the  bonds,  but  did  not  offer  to  surrender  or  transfer 
the  stock, 

Jno.  E.  Parsons  for  appellant.  There  was  no  complete  revoca- 
tion of  the  consents.  (People  ex  rel,  Yawger  v.  Allen,  52  N".  Y. 
538 ;  Howland  v.  Eldridge,  48  id.  457.)  A  partnership  as  between 
partners  may  be  dissolved,  and  yet  either  partner  has  a  continuing 
riglit  as  to  strangers  to  bind  his  co-partners.  (Wardwell  -o.  Haight, 
2  Barb.  649 ;  Van  Eps  v.  Dillaye,  6  id.  244  ;  City  Bk.  of  Brooklyn 
V.  McChesney,  20  IT,  Y.  240.)  The  authority  of  an  agent  may  be 
revoked  as  between  him  and  his  principal,  and  yet  the  principal  be 
bound  by  the  agent's  subsequent  acts  in  favor  of  third  persons. 
(Farmers  and  l^hanics'  Bk.  v.  Stickney  8.  L.  R.  161 ;  Lefler  «. 
Field,  50  Barb.  407 ;   Edwards  v.  Shafer,  49  id.  291,  Morey  v. 
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"Webb,  58  N.  T.  350 ;  Beard  v.  Kirk,  11  N.  H.  397;  FeUows  v. 
Hartford  &  N.  T.  S.  Co.,  38  Conn.  197 :  Stoir'a  E<j.^  470  et  seq.) 
It  was  neceeeary  that  the  revocatioD  Bhould  be  filed.  (Town  of  Yen- 
ice  V.  Woodrua,  62  N.  Y.  462.) 

Geoi^  W.  Wingate  for  receiYer  appellant.  A  tax-payer  who 
had  once  giTen  his  consent  had  no  further  right  in  the  matter. 
(People  w.  Mitchell,  35  N.  Y,  555.)  There  is  no  remedy  provided 
for  the  correctioD  of  error  into  which  the  aseeeaorB  may  lall  in  re- 
spect to  matters  referred  to  their  determination.  (Howland  v.  El- 
midge,  43  N.  T.  457.)  Aldioagh  the  anthority  of  an  agent,  as  be- 
tween mmself  and  bis  principal,  oe  revoked,  yet  the  latter  is  bound 
by  tbe  agent's  eabBeqoent  acts  in  favor  of  tnlrd  parties,  who  have 
not  been  notified  of  such  r^ocation.  (Farmers  and  Mechanics* 
Bank  v.  Stickney,  8  Law,  161 ;  Story's  Equity,  §  470  et  sec.;  Storey 
V.  Webb,  58  N.  Y.  350:  Lefler  v.  Field,  50  Barb.  407 ;  Edwards  v. 
Schaffer,  49  id.  291.)  The  failure  of  the  town  to  tender  to  the  de- 
fendants the  stock  for  which  these  bonds  were  issued  is  a  bar  to  the 
proeecation  of  the  action.  (Story's  Equity  Jur.,  §§  1520-1524; 
Tripp  V.  Cook,  36  Wend.  143,  160 ;  Smedberg  v.  More,  id.  288, 
247;  Hazel  v.  Dunham,  1  Hall,  655, 658  ;  Browne  v.  Howe,  2  Barb. 
686,  595  ;  Taylor  v.  Fleet,  4  id.  96,  103  ;  Bench  v.  Sheldon,  14  id. 
«6,  71 ;  Mnnn  v.  Worrell,  16  id.  509,  583 ;  Greenleaf  v.  Mumford, 
19  Abb.  Pr.  469,  476 ;  Stanley  v.  Gadsby,  10  Pet.  521.J 

W.  F.  Cogswell  for  respondent.  The  affidavit  of  tne  aaseBsors 
IB  not  oonclosive  evidence  of  the  fact  that  a  majority  of  the  tax- 
payers have  given  their  consent  to  mort^^  the  town.  (People 
ex  rel.  Martin  v.  Brown,  66  N.  Y.  180 ;  Barton  v.  The  Town  of 
Thompson,  71  id.  513 ;  This  Plaintiff  v.  These  Defendants,  75 
N.  H.  397-406;  The  People  v.  BachuUor,  53  N.  Y.  128.)  The 
Tevocationa  should  have  been  deducted  from  the  consents  by  the 
Meeeeeon,  in  determining  the  question  whether  the  requisite  num- 
ber of  consents  had  b^n  procured.  (People  ex  rel.  Yawger  v. 
Allen,  52  N.  Y.  538;  75  id.  397.)  The  claim  of  the  defen- 
dants that  the  plaintiff  cannot  succeed  because  it  did  not  tender 
the  stock  issaed  by  the  raih^oad  company  to  the  commissioners  at 
or  before  the  commencement  of  the  action  is  untenable.  (Weis- 
mer  v.  Vill^  of  Douglas,  64  N".  Y.  91:  75  id.  397-407;  Scher- 
merhom  v.  Talman,  14  id.  93,  129, 142.)  The  certificate  was  never 
any^ing  but  evidence  of  the  ownership  of  a  proportionate  part 
of  the  property  and  franchisea  of  the  company.  (Arnold  v. 
Boggles,  1  B.  I.  105  ;  Angell  on  Corporationa,  §  562.)  The  rail- 
roadcommiBBioners  are  not  the  town,  or  even  officers  of  the  town, 
and  their  acts  or  omiasion  to  act  in  no  way  affected  it.  Horton  v. 
Thompson,  71  N.  Y.  513.) 

Bapallo,  J. — The  only  points  rused  on  the  present  appeal  which 
jten  not  expressly  passed  upon  the  former  appeal  (75  N.  Y.  397) 
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are :  that  the  rerocations  of  tlie  coosentB  of  the  tax-payen  of  the 
town  were  ineffectaal  because  not  filed  in  the  office  either  of  the  town 
or  county  clerk,  and  that  there  waa  no  tender  of  the  stock  which 
had  been  issued  by  the  railroad  companj,  or  of  the  cancelment  of 
that  stock,  and  no  offer  either  to  cancel  or  surrender  that  stock 
when  the  demand  was  made  for  the  snrrender  of  the  bonds.  The 
objection  that  the  revocationB  were  not  filed  is  untenable.  They 
were  executed  and  acknowledged  with  the  same  formalities  as  the 
conaente,  and  deUvered  to  the  aeseasors  while  those  officers  bad  the 
consents  before  them  and  before  they  had  acted  npon  them  or 
passed  upon  their  sufficient.  Their  effect  was  to  annul  the  con- 
Bents  revoked,  and  the  residue  being  insufficient  to  constitute  the 
majority  required  by  the  statute,  the  assessors  wrongfully  made  and 
filed  the  affiaavit,  and  the  condition  upon  which  the  power  of  the 
railroad  commissioners  to  issue  the  bonds  wholly  depended,  fras 
not  complied  with.  That  condition  was  the  consent  of  the  requi- 
site majority  of  the  taz-payera  and  not  merelr  the  making  of  the 
affidavit.  The  revocations  were  complete  when  delivered  to  the 
assessors,  before  they  had  acted  upon  the  consents.  The  consents 
had  not  been  filed  when  the  revocations  were  delivered,  and  the 
filing. of  the  consents  after  such  revocation  of  them  was  wrongful. 
The  delivery  of  the  revocations  to  the  aaeeesorB  was  the  proper 
mode  of  making  them  effectual,  and  not  the  filing  of  them  with 
the  town  or  county  clerk.  Their  effect  waa  to  wimdraw  from  the 
aeaesBore  the  anthoritr  to  make  the  statutory  affidavit  and  to  file  it 
with  the  consents,  tnus  revoked.  On  this  very  ground  the  pro- 
ceedings of  the  aaaessors  in  making  and  filing  the  SBdavit  aud  con- 
sents, m  disregard  of  th^  revocations,  were  adjudged  void  and  set 
aside  by  this  court  on  certiorari  in  the  case  of  People  ex  rel.  Yaw- 
ger  V.  Allen  et  al.  Aflsessors  et  al.  (52  N.  Y.  538).  The  filing  of 
the  revocations  was  not  necessary  to  render  them  effectual. 

The  appellants  insiet,  however,  that  inasmudi  as  the  consents 
■were  directed  by  law  to  be  filed,  and  they  were  filed,  the  revo- 
cations ought  also  to  have  been  filed,  so  as  to  give  notice  to  parties 
who  might  rely  upon  the  consents  on  file  that  they  bad  been  re- 
voked ;  and  the  omission  to  file  such  revocations  is  relied  upon  as 
some  sort  of  estoppeL  There  is  no  evidence  in  this  case  that  any 
one  acted  on  the  mith  of  the  consents  on  file,  but  aside  from  that, 
the  difficulty  is  that  the  filing  of  the  affidavit  and  consents  was 
wholly  nnauthorized,  and  the  proceeding  void ;  that  the  tax-payers 
who  gave  the  consents  originally  and  then  revoked  them  are  not 
the  ouly  persons  now  contesting  the  validity  of  the  proceeding  and 
of  the  bonds,  nor  do  th^  represent  all  the  contestants.  Assuming 
that  they  could,  by  their  acts  or  omissions,  estop  themselves,  they 
could  not  estop  the  others.  The  real  contestants  are  the  whole 
body  of  tax-payers  of  the  town,  embracing  those  who  never  gave 
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iDj  oonseiita  and  whoee  property  conld  not,  nnder  the  law,  be  bur- 
dened by  these  bonds  against  their  will,  except  by  the  valid  consent 
of  the  reqnisite  majonty ;  if  snch  consent  was  not  given,  these  con- 
testants cannot  be  estopped  by  the  omissions  of  other  persons,  acting 
withont  dieir  authority,  from  showing  the  fact  A  voter  might  do 
acts  which,  on  general  principles  applicable  to  private  transao- 
tions,  onght  to  estop  him  from  disputing  the  validity  of  hie  own 
vote,  hot  that  would  not  preclnde  others  from  demanding  its  re- 


A  tender  of  the  stock  before  the  commencement  of  the  action 
■wm  not  necessary.  In  the  first  place  when  the  town  repudiated 
the  authority  of  the  railroad  commissioners  to  iseue  the  bonds,  and 
demanded  of  the  defendants  that  thev  be  surrendered,  the  certifi- 
cates of  the  stock  were  in  the  hands  of  the  railroad  commissioners. 
Furthermore,  the  appellants  do  not  distinctly  inform  us  to  whom 
they  claim  that  the  stock  should  have  been  tendered.  If  the  claim 
is  that  it  should  have  been  tendered  to  the  defendants,  the  answer 
is  that  it  was  notreceived  from  them  and  they  had  no  title  thereto. 
If  they  had  any  right  in  respect  to  it  (a  point  which  we  do  not  now 
decide),  the  most  they  could  have  claimed  was  an  equitable  rigrht  of 
■abrogation,  on  cancelling  their  bonds.     If  this  ngbt  existed,  the 

Cper  mode  of  protecting  it  was  by  a  provision  in  the  decree,  un- 
the  defendants  at  an  earlier  stage  consented  to  surrender  the 
bonds  and  demanded  the  subnotion.  If  the  claim  is  that  the  stock 
should  have  been  returned  to  the  railroad  company  or  cancelled, 
that  was  s  matter  between  tiie  plaintifE  and  the  companv,  and  the 
plaintiffs  ri^t,  as  against  the  defendants,  did  not  depend  upon  the 
previous  adjustinent  of  that  matter.  The  claim  of  the  plaintiff  was 
that  the  bonds  were  absolutely  void,  and  if  the  result  or  their  being 
10  adjudged  was  to  entitle  the  railroad  company  to  a  cancellation 
of  the  stock  which  it  had  issued  therefor,  the  company,  and  not  the 
defendjuits,  was  Uie  party  to  enforce  that  right.  This  is  not  the 
esse  of  the  rescission  of  a  contract,  but  if  it  were  dependent  upon 
the  same  principles,  the  point  would  not  be  availaole.  Even  in 
SQch  cases  a  third  party,  whose  title  depends  upon  a  contract  claimed 
to  have  been  rescmded,  cannot  set  up  a  want  of  tender  by  the  plaiii- 
tiff  to  the  original  party,  of  the  return  of  what  the  plaintiff  had 
received  nnder  the  origmal  contract.  For  instance,  when  a  sale  of 
goods  is  rescinded  by  Sie  vendor,  on  the  ground  of  fraud,  and  he 
reclaims  the  goods  from  a  transferee  of  hie  vendee,  the  transferee 
cannot  defend  on  the  ground  that  the  securities  received  by  ttie 
vendor  from  the  original  vendee  have  not  been  tendered  back  to 
hiuL  (Kinney  v.  Kieman,  49  N.Y.  164, 172.)  In  snch  a  case  the 
title  to  the  securities  reverts  to  the  original  vendee,  on  the  rescis- 
sion, but  the  right  to  insist  upon  their  return  is  his,  and  not  that 
of  lus  transferee  of  the  goods.     (Stevens  v,  Austin,  1.  Mete.  558, 
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Pearse  v.  Pettis,  47  Barb.  276.)  Even,  therefore,  if  the  principles 
soveming  the  reecissioD  of  contracts  were  applicable  to  this  case, 
tney  womd  not  permit  the  defendants  to  set  up  the  rifht  of  the 
railroad  companT  to  a  return  of  its  stock.  There  are  Btul  fnrtber 
grODiida  apon  wnich  it  can  be  claimed  that  the  town  conld  not  obli- 
gate itseli  by  any  ratification  of  the  traoeactiou,  or  become  liable 
Qpon  these  bonds  in  any  other  manner  than  by  means  of  proceedings 
strictly  conforming  to  the  provisions  of  the  statute.  , 

The  point  is  again  urged  on  this  appeal  that  the  affidavit  of  the 
assessors  was  conclusire.  This  point  was  clearly  inTolvcd  and  ad- 
judicated upon  in  our  former  decision.  If  the  affidavit  was  con- 
clusive, that  judgment  could  not  have  been  rendered,  for  the  bonds 
could  not  have  been  shown  to  be  invalid.  Our  view  was  that  the 
statute  declared  that  the  affidavit  should  only  be  prima  facie  evi- 
dence. The  proof  of  the  consents  is  declared  to  consist  of  the  affi- 
davit of  the  assessors.  This  is  the  proof  required  to  justify  the  rail- 
road commiBsioners  in  the  first  instance  in  issuing  the  bonds.  But, 
when  the  act  speaks  of  what  shall  be  the  effect  of  the  affidavit  as 
evidence  in  court,  it  declares  that  a  certified  copy  thereof  shall  be 

E resumptive  evidence  of  the  facts  therein  stated.  It  surely  cannot 
e  that  the  only  reason  for  thus  limiting  the  cfEect  of  the  certified 
copy  is  to  guard  against  a  variance  between  the  original  and  the 
copy.  Nothing  is  said  about  the  effect  of  the  ork;inal  as  evidence, 
and  the  act  seems  to  contemplate  that  the  genuineness  of  the  sig- 
natures would  have  to  be  proved  in  case  of  contest,  if  the  provision 
making  the  affidavit  evidence  of  the  fact  were  not  inserted,  and  it, 
therefore,  makes  a  certified  copy  of  such  affidavit  presumptive  evi- 
dence of  the  facte  therein  stated.  This  limitation  of  its  effect  being  ex- 
pressed, we  would  not  be  justified  in  coustming  the  act  so  as  to  make 
the  original  affidavit  conclusive  by  mere  implication.  The  case  of 
People  ex  rel,  Tawger  v.  Allen  et  al.  Asseesors  (52  N.  T.  538, 542) 
draws  the  distinction  between  the  effect  of  this  affidavit  and  of  the 
judgment  of  a  county  judge  under  other  bonding  acta.  We  can 
only  repeat  what  was  said  on  the  first  appeal,  tt^t  the  intent  of 
the  statute  on  which  this  case  depends,  appears  to  have  been  to  lodge 
the  power  of  authorizing  the  bonding  of  the  town  in  the  majority 
of  the  tax-payers,  and  not  in  the  assessors. 

The  judgments  should  be  affirmed,  with  costs. 
All  concur,  except  Dahtobtb,  J.,  taking  no  part 
Judgments  affirmed. 

8Mn<rt^p.Ml. 
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The  Town  of  Spbinofobt. 

{Adaoaet  Cat,  U.  8.  SvprMu  Court.    Jatnuary  9,  1883.) 

Vliien  K  statute  authorized  a  tawntonibBcribetotbecapitalatockof  anil- 
raad  and  to  Wue  bouda  to  pay  for  such  subscription,  and  prescribed  th^t  the 
nbacription  should  be  made  b;  commiidoneTs,  who  were  to  execute  the  bonds 
mider  tbor  baud  and  seal,  the  failure  to  affix  seals  to  the  bonds  did  not  in- 
filiate  them,  the  requirement  as  to  seals  being  merely  directory  and  a  mat- 
tei  of  form,  not  of  substance. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 
Jamee  R  Co;^  for  plaintiff  in  error. 
'William  F.  Caswell,  for  defendant  in  error. 

Bkadley,  J. — The  action  below  waa  bronght  by  the  plaintiff  in 
error  against  the  defendant  to  recover  the  amount  of  certain  in- 
terest coapona  annexed  to  certain  instrumente  called  bonds  of  the 
town  of  Springport,  isBoed  in  payment  of  Btock  of  the  Cajn^  Lake 
£.  R.  Co.  One  defence  was  that  the  boiidB  bad  no  scale  E^xed  to 
the  BignatQiee  of  the  town  commiseionere.  For  this  defect  the 
conrt  below  gave  judgment  for  the  defendant,  a  jnry  having  been 
waived  by  the  parties.  Other  defences  were  set  up  on  the  trial,  but 
were  ovwmled  by  the  court.  These  were :  Ist.  That  on  a  certio- 
rari (to  which  the  plaintiff  was  not  a  party)  the  proceedings  of  the 
town  commissioners  which  resnlted  in  the  issue  of  the  bonds  were 
set  aside.  3d.  That  there  waa  no  sufficient  consent  of  tas-payers 
of  the  town  to  authorize  the  commissioners  to  suhecribe  for  the 
stock  of  the  railroad  company.  3d.  That  many  of  those  tax-payers 
who  did  sabscribe  revoked  their  consent  before  the  commissioners 
acted,  which  reduced  the  number  of  those  consenting  below  that 
required  to  give  the  commissioners  power  to  act. 

Without  expressing  any  opinion  as  to  the  sufficiency  of  the  de- 
fences which  were  overroled,  we  are  of  opinion  that  weground  on 
which  the  court  below  dismissed  the  petition  was  insumcient.  It 
related  merely  to  a  matter  of  form,  and  not  to  the  substance  of  the 
transaction.  The  statute  under  which  the  bonds  (so  called)  were 
issued  was  passed  April  14, 1809,  and  was  entitled  "  An  act  to 
&nlitate  the  constmction  of  the  Cayuga  Lake  B.  K.,  and  to 
authorize  the  town  of  Springport.  Cayuga  county,  to  subscribe  to 
the  capital  stock  thereof/'  Tne  first  section  authorized  the  county 
judge  to  appoint  nnder  his  hand  and  seal  three  freeholders  of  the 


Digitized  t,  Google 


S)06  DRAPER  V.  TOWN   OF  BFRINOPOBT. 

town  as  commisBionere  to  canr  into  effect  the  pnrpoees  of  the  act 
These  commiasioners  were  duly  appointed  and  qnalifled.  The  sec- 
ond section  of  the  act  was  as  follows : 

"  SscnoN  2.  It  shall  be  lawful  for  the  said  commissioDers  to 
borrow  on  the  faith  and  credit  of  the  said  town  such  sam  of  money 
as  the  tax-paying  inhabitaDts  shall  fix  npon  by  their  assent  in 
writing,  not  exceeding  in  amount  ten  per  cent,  of  the  assessed  valo- 
atioQ  of  the  real  and  personal  property  of  said  town  as  shown  by 
the  aesesBment-roll  for  the  year  1868  lor  said  town,  at  a  rate  of  in- 
terest not  exceeding  seven  per  cent,  for  a  term  not  ezoeedine 
thirty  years,  and  to  execute  bonds  therefor  under  their  hands  and 
seal. 

"  The  bonds  bo  to  be  executed  may  be  in  such  sums  and  payable 
at  such  times  and  places,  not  exce^ing  thirty  years,  and  m  such 
form  as  the  said  commissioner  or  commiasioners  and  their  succeesors 
may  deem  expedient ;  provided,  however,  that  the  powers  and 
authority  conferred  by  this  section  shall  only  be  executed  upon  the 
condition  that  the  consent  shall  first  be  obtained  in  writing  of  the 
majority  of  the  tax-payers  of  said  town  owning  more  than  one-half 
of  the  taxable  propertv  of  said  town  asseesea  and  appearing  apon 
the  assessment-roll  t>f  tne  year  1868,  which  consent  shall  be  proved 
or  acknowledged  in  the  same  manner  as  conveyances  of  real  estate 
are  proved  or  acknowledged,  or  proved  by  a  Bobscribir^  witness 
who  shall  swear,  in  addition  to  uie  ordinary  form  of  amdavits  of 
sabscribing  witnesses,  that  the  party  assenting  informed  the  witness 
that  he  knew  the  contents  thereof. 

"  The  proof  required  to  show  that  a  majority  of  the  taxable  in- 
habitants, representing  a  majority  of  the  taxable  property  of  the 
town,  have  given  their  consent  required  by  this  section  shall  be  by 
the  affidavit  of  the  assesBors,  or  a  majority  of  them,  of  said  town, 
which  affidavit,  consent,  and  acknowledgment  shall  be  filed  in  the 
town  and  county  clerk's  office  of  the  said  county,  with  a  copy  of 
the  asaessment-roU  of  the  year  1868 ;  and  it  shall  oe  the  duty  of  the 
said  assessors,  and  they  are  hereby  reqaired,  to  make  such  affidavit, 
whenever  the  said  consent  shall  be  obtained,  on  or  before  the  Ist 
day  of  January,  1870, 

"  (The  time  of  obtaining  consents  was  extended  4)y  the  act  of 
April  1,  1870,  to  April  1,  1871.) 

"  A  certified  copy  of  such  affidavit,  consent,  and  acknowledg- 
ment shall  be  presumptive  evidence  of  the  facts  therein  contained, 
and  shall  be  admitted  in  any  court  of  this  State,  or  before  any 
judge  or  justice  thereof." 

Section  3  authorized  the  commissioners  in  their  discretion  to  dis- 

potie  of  the  bonds  to  anybody  at  not  lees  thanpar,and  directed  that 

'   the  money  ruised  by  the  sale  of  bonds  should  be  invested  in  the 

stock  of  the  Cayuga  Lake  R-  K.  Co.,  and  that  tlie  said  money 

should  be  used  and  applied  in  the  construction  of  said  railroad,  be- 
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g^iDg  &t  the  north  end  as  aforesaid,  and  itfl  building  'aod  appnr- 
tenances,  and  for  no  other  parpoee  whatever. 

It  was  further  enacted  that  the  oommiseioners  might  subscribe 
for  the  Btock  of  the  railroad  company  for  the  amount  consented  to, 
and  niight  purchase  the  stock,  receive  certificates,  and  the  town 
should  Uiereby  acquire  all  the  righta  and  privilegee  of  other  stock- 
holders,  might  participate  in  meetingB  oi  stocknolders,  and  be  eli- 
gible as  directors. 

Section  20  authorized  the  commissioners  to  exchange  the  bonds 
at  par  and  issue  them  directly  to  the  railroad  company,  receiving 
therefor  the  stock  of  the  company. 

On  the  32d  of  March,  1871,  the  three  assessors  of  the  town  made 
an  affidavit  in  accordance  with  the  act,  stating  the  facta  necessaiy 
to  enable  the  commiasioners  to  proceed. 

The  commissioners  thereupon  subscribed  for  1,000  sliares  of  the 
capital  Btook  of  the  railroad  company  of  $100  each,  and  issued  the 
bonds  in  question  in  payment  thereof.  The  plalntiS  purchased  the 
coupons  on  which  the  suit  was  brought  in  the  ordinary  course  of 
bnsinees,  in  good  faith  and  for  a  valuable  consideration. 

It  is  apparent  from  the  law  that  the  substantial  thing  authorized 
to  be  done  on  behalf  of  the  town  was  to  pledge  the  credit  of  the 
town  in  aid  of  the  railroad  company  in  the  construction  of  its  road 
by  Bubficribing  to  its  capital  stock,  and  issDincr  the  obligations  of 
tie  town  in  payment  thereof.  The  technical  form  of  the  obliga- 
tions was  a  matter  of  form  rather  than  of  substance.  The  issue  of 
bonds  under  seal,  as  contrardistingnished  from  bonds  or  obl^a- 
tions  without  a  seal,  was  merely  a  directory  requirement.  TTie 
town,  indeed,  had  no  seal,  and  the  individual  seals  of  the  commis- 
sioners would  have  had  no  legal  efficacy ;  for  the  bonds  were  not 
their  obligations,  but  the  obligations  of  the  town,  and  their  seals 
could  have  added  nothing  to  the  solemnity  of  the  instrnments. 
The  fundamental  authority  contained  in  the  law  is  fonnd  in  the 
first  three  lines  of  the  second  section :  "  It  shall  be  lawful  for  the 
said  commissioners  to  borrow  on  tlie  faith  and  credit  of  the  said 
town  snch  sum  of  money  as  the  tax-paying  inhabitants  shall  fix 
npon  by  their  assent  in  writing."  The  commissioners  executed 
tnis  authority  iu  the  form  allowed  by  the  statute,  namely,  by  a 
direct  purchase  of  the  stock  with  the  oonds  issued.  They  might 
have  sold  the  bonds  for  money,  and  paid  the  money  for  the  stock. 
Had  they  done  this,  the  town  would  have  been  liable  to  pay  the 
money  wirrowed,  even  if  the  obligations  given  for  it  had  been  void. 
Where  the  trauBaction  has  nothing  in  it  of  malum  in  se,  and  the 
parties  are  not  particeps  criminis  in  a  violation  of  law,  money  had 
and  received  by  one  from  the  other  in  good  faith  may  be  recovered, 
even  thouffh  the  security  given  therefor  be  void  for  some  technical 
defect  or  mpgality.  This  matter  was  sufficiently  discussed  in  the 
caw  of  Thomas  v.  City  of  Eichmond,  12  Wall.  354,  and  waa  very 
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ablj  considered  in  The  Oneida  Bank  «.  The  ODtario  Buik,  31 
27.  Y.  496.  The  fact  that  the  stock  was  taken  directly  in  exchange 
for  the  bondfi,  instead  of  selling  the  latter  for  moae^  and  investing 
in  stock,  can  make  no  material  diSerence  in  the  nature  of  the  tians- 
aetion.  It  is  eqtiallj  the  caae  of  valne  lawfully  receired  lor  an 
innocent  obligation,  whether  valid  or  invalid,  given  therefor.  If 
valid,  a  recovery  may  be  had  on  it ;  if  invalid,  a  recoveiy  may  be 
had  npon  the  original  consideration. 

Wq  cannot  agree  with  the  coorte  of  the  State  that  the  form  of  a 
seal  was  an  essential  part  of  the  transaction. 

Whether  the  deviation  from  the  directions  of  the  statute  in  the 
form  of  the  obligations  may  not  have  the  effect  of  notice  to  the 
holder  BufScient  to  allow  the  other  defences  to  be  set  np,  is  a  qnee- 
tion  which  it  is  anneceesary  at  this  time  to  decide.  It  may  admit  of 
much  consideration. 

The  jndgment  must  be  reversed,  with  direcdoDB  to  sward  & 


venire  de  novo ;  and  it  is  reversed  accordingly. 
Bevened. 

Bee  note,  p.  UL 


Ez  FABTB  Peteb  M.  BowiiAiTD,  D.  0  Seci.tzk  and  B.  O.  Geb- 

UANT. 

(Adtanet  Oatt,  U.  S.  Suprtme  Chvrt.     Januaiy  SS,  1883.) 

A  writ  of  mandamoB  can  compel  a  public  officer  to  do  onlf  what  the  law 
hu  made  it  his  duty  to  db,  ana  oaonot  iamie  to  one  ofSoa  to  compel  another 
to  do  his  duty. 

Hence  where  the  board  ai  commisaioneTS  of  a  oottntj  in  Alabsma,  when 
ordered  by  mandamua  to  levy  and  cause  to  be  collected  a  tax,  held  a  meet- 
ing, levied  the  tax,  ordered  the  tax  collector  to  collect  it,  and  bo  fv  set  the 
machinery  of  collection  in  motion  that  it  depended  on  the  tax  collector  alone 
to  collect  it,  and,  on  his  failure  so  to  do,  informed  Qie  governor  of  the  State 
of  the  fact,  the  dutiee  impoaed  on  them  by  the  State  statutes  were  fully  per- 
formed ;  an  order  committing  them  for  contempt  for  not  causing  the  collec- 
tion of  the  tax  waa  coram  non  judice  and  void,  and  a  habeas  corpus  was 
granted  to  release  them  from  imprisonment. 

Petition  for  writ  of  habeas  corpns. 

John  T.  Moi^an,  James  L.  Pngh,  and  Thomas  H.  Watts,  for 
petitioners. 
Samnel  F.  Eice,  and  A.  A.  Eiley,  for  the  marshal 

"Waite,  C.  J. — ^Tbie  is  an  application  for  a  writ  of  habeas  corpns 
to  procore  the  dischai^  of  Peter  M.  Rowland,  D.  C.  Shnltze,  and 
E.  0.  Germany  from  the  costody  of  the  marshal  of  the  United 
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Btil«s  for  tlie  Middle  District  of  Alabama.  The  facte,  as  shown 
hy  the  retam  to  a  rnle  to  show  cause  heretofore  made,  may  be 
stated  aa  f  oUowb  : 

On  the  31st  of  December,  1868,  the  General  ABBemblv  of  Ala- 
bama passed  an  act  to  authorize  counties,  towns,  and  cities  to  sub- 
scribe to  the  capital  stock  of  railroad  companies.  The  sections  of 
the  act  material  to  the  present  case  are  the  seventh,  eighth,  ninth, 
and  twelfth.     These  are  ae  follows : 

"  Sbc.  7.  Be  it  further  enacted,  That  the  court  of  county  com- 
nuBsioners  of  said  counties  in  which  the  electors  shall  have  voted 
in  favor  of  said  subscription  are  hereby  anthorized  and  required  to 
levy  an  assess,  in  the  same  manner  aa  is  now  required  by  law  for 
the  collection  of  State  and  county  taxes,  such  tax  as  may  be  neces- 
gary  to  meet  the  interest  falling  due  semi-annually  on  said  bonds, 
and  snch  other  reasonable  amount,  to  be  determined  by  said  court, 
u  will  pay  the  expoDBee  of  assessing  and  collecting  said  tax  and 
for  issuing  said  bonds :  Provided,  That  in  no  case  shall  such  tax 
exceed  one  per  cent,  per  annum  upon  the  value  of  the  real 
ind  personal  property  in  said  county,  ae  yearly  assessed  and  re- 
tntned  to  the  proper  officers. 

"  Ssa  8.  Be  it  farther  enacted.  That  the  courte  of  county  com- 
missioners in  the  varions  counties  in  which  such  subscriptions  shall 
have  been  made,  as  hereinbefore  provided,  are  hereby  authorized 
and  required  to  require  the  tax  assessors  and  tax  collectors  to  as- 
sess and  collect  said  tax.  Then  said  eottrts  of  county  commissioners 
shall  be,  and  they  are  hereby  invested  with  all  the  powers,  privileges, 
and  riehts,  and  "bound  by  tlie  same  duty  of  proceeding  against  said 
tax  collectors  and  tax  assessors,  and  their  sureties,  as  are  vested  in, 
granted  to,  and  imposed  upon  the  auditor  of  public  accounts  by 
aw,  for  the  amount  of  said  taxes  not  assessed,  collected,  and  paid 
over,  or  misapplied. 

"  Seo.  9.  ae  it  further  enacted,  That  the  tax  assessors  and  col- 
lectore  in  the  various  counties  which  shall  have  voted  for  subscrip- 
tion, as  hereinbefore  provided,  are  hereby  invested,  and  empowered 
vith  all  the  rights  and  remedies  for  collectiDg  said  tax  as  are  now 
provided  by  law  for  the  collection  of  State  and  county  taxes,  and  be 
Dound  by  the  same  duties,  and  that  the  same  pains  and  penalties  as  are 
now  prescribed  by  law  shall  attach  to  all  persons  for  failing  to  ren- 
der a  tax  list,  or  for  rendering  a  false  list. 

"SEa  12.  Be  it  farther  enacted,  That  the  courts  of  county  com- 
tnissiouers  of  the  various  counties  are  hereby  vested  with  power  to 
do  any  and  all  acts  to  carry  out  all  the  provisions  of  this  act, 
which  are  not  inconsistent  with  the  act  itself  and  the  laws  of  the 
State  and  the  United  States."  (Famph.  Laws  1868,  pp.  516,  617.) 

Under  the  authority  of  this  act  the  county  of  Chajnbers  issued  a 
series  of  coupon  bonds  to  the  Euf aula,  Opelika,  Oxford  and  Gunters- 
ville  R.  R.  c5o.  On  the  25th  of  May,  1875,  Dix  &  Co.,  subjects  of 
S  A.  A  E.  n.  Cu.— 14 
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Spain,  recoTcred  a  judgment  against  the  coonty  in  the  Circuit 
Court  of  the  United  States  for  the  Kiddle  District  of  Alabama,  for 
$2,040.50  and  costs  on  account  of  unpaid  coupons  cat  from  these 
bonds.  Execution  was  issued  on  this  judgment,  and  returned  "no 
property  found  "  AumiBt  6, 1875.  On  the  19th  of  November,  1875, 
an  alternative  writ  of  mandamus  was  issued  from  the  Circuit  Court, 
on  the  petition  of  Dix  &  Co.,  directed  "  to  P.  M.  Rowland,  judge 
of  probate  of  Chambers  county,  Alabama,  and  ex  officio  judge  of 
the  court  of  county  commissioners  of  said  county,  and  J.  H.  For- 
man,  R.  C.  Germany,  "W".  C.  Grady,  and  D.  C.  Shultze,  membere 
of  said  court  of  county  commissioners,"  commanding  them  "  to  levy 
and  assess  in  accordance  with  the  provisions  of  said  act  of  the  Gen- 
eral Assembly  ,  .  .  such  a  tax  upon  the  real  and  personal  prop- 
erty in  said  connty  of  Chambers  as  will  satisfy  the  said  judgment 
with  interest  and  costs,  and  that  they  continue  to  levy  and  assess 
said  tax  as  aforesaid,  from  time  to  time,  tmtil  said  judgment  is  fully 
satisfied,  with  interest  and  costs,"  or  show  cause  on  the  3d  of 
December  why  they  ought  not  to  be  required  to  do  so.  No  cause 
being  shown  against  the  writ,  the  court,  on  the  17th  of  December, 
iBsn^  a  peremptory  writ  with  the  following  command : 

"  Now,  therefore,  you,  the  said  P.  M.  Rowland,  judge,  as  afore- 
said, and  R,  0.  Germany,  J.  H.  Forman,  W.  J.  Grady,  and  D.  0. 
Shnltze,  members  of  and  composing  the  conrt  of  county  commis- 
sioners of  said  county,  are  hereby  commanded  forthwith  and  with- 
OQt  delay  to  levy  and  assess  and  cause  the  collection  of,  in  accordance 
with  the  provisions  of  said  act  of  the  Genera]  Assembly  of  said 
State  of  Alabama,  such  a  taz  upon  the  real  and  personal  ]3roperty 
in  said  county  of  Chambers  as  will  be  sufficient  to  satisfy  said  judg- 
ment, with  interest  and  costs,  and  that  you  continue  to  levy  and 
assess  said  tax  and  cause  the  same  to  be  collected  as  aforesaid,  from 
time  to  time,  tmtil  said  judgment  is  wholly  satisfied,  with  interest 
and  costs  of  suit,  and  how  yon  shall  have  executed  this  writ  make 
known  to  us,  to  the  judge  of  this  court,  at  the  next  term  of  sud 
court,  on  the  first  day  of  said  term,  to  wit,  on  the  first  day  in  May, 
A.  D.  1876." 

On  the  24tb  of  April,  1876,  the  court  of  county  commissioners, 
at  a  regular  adjoameKl  term,  made  the  following  order,  which  was 
duly  recorded  : 

"  On  the  17th  day  of  December,  1875,  a  peremptory  mandamus 
was  issued  out  of  me  Circuit  Court  of  the  United  States  at  Mont- 
gomery, Alabama,  and  executed  on  the  commissioners  of  said  county 
on  the  14th  of  February,  1876,  at  the  suit  of  Dix"  &  Co.,  command- 
ing the  commissioners'  conrt  of  Chambers  county  to  levy  a  tax  for 
the  purpose  of  paying  a  judgment  in  said  court  in  favor  of  said 
Dix  &  Co.  against  said  connty,  rendered  at  the  May  term,  1875, 
for  the  sum  of  two  thousand  and  forty  and  -^  dollars,  and  fifty- 
one  dollars  costs,  and  that  tliey  report  their  action  in  the  premises 
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to  the  May  term,  1876,  of  eaid  court.  Now,  as  required  by  said 
order,  it  is  ordered  that  a  tax  of  oae-fonrth  of  one  per  cent,  on  the 
value  of  the  real  aod  personal  property  of  Chanibers  county  be 
levied  for  the  purpose  above  set  forth,  and  that  the  tax  collector 
proceed  to  collect  eaid  tax  as  required  by  law." 

In  obedience  to  the  command  of  the  peremptoiy  writ,  the  com- 
missioners, on  the  3d  of  May,  made  return  that  they  had  levied  the 
tax  as  required,  and  accompanied  their  return  wiui  a  copy  of  the 
order  entered  to  that  effect.  Nothing  more  was  done  in  the  suit 
until  May  23,  1881,  when,  on  motion  of  Dix  &  Co.,  the  return  to 
the  peremptory  writ  was  quashed,  and  a  rule  entered  on  the  court 
of  county  commissioners,  "  as  well  as  the  members  thereof,  to  wit, 
P.  M.  liowland,  judge  of  probate  and  ^ex  officio  judge  of  the  said 
court  of  county  commissionere,  and  to  J.  H.  Forraan,  K.  C,  Ger- 
many, "W.  J.  Grady,  and  D.  0.  Shultze,  who  were  members  of  and 
together  constituted  said  court  of  county  commissicners"  when  the 
peremptory  writ  of  mandamus  was  served,  to  appear  fortliwith  and 
ahow  cause  why  an  attachment  shoald  not  ieeue  agaimt  them  and 
each  of  them  for  not  obeying  the  command  of  the  writ.  This  mle 
was  served  on  Rowland,  Shultze,  and  Germany  on  the  29th  of 
May.  Forman  and  Grady  had  died  before  the  role  was  entered. 
The  surviving  members  of  the  court  of  conpty  commiBsioners  made 
return  to  the  rule  on  the  16th  of  July,  as  lollows : 

"  In  this  case  a  rule  nisi  having,  on  the  25th  day  of  May,  1881, 
issued  out  of  said  court,  commanding  P.  M.  Bowland,  as  probate 
judge  of  Chambers  conn^,  Alabama,  and  ex  officio  a  member  of 
the  court  of  county  commissioners  in  and  for  said  county,  and  J.  N. 
Forman,  R.  G.  Germany,  W.  J.  Grady,  and  D.  C.  Shultze,  members 
of  eaid  court  of  county  commissioners,  to  appear  instanter,  or  as 
soon  as  duly  served  with  said  rule  nisi,  and  show  cause  why  an 
attachment  shoald  not  issue  against  them  and  each  of  them  for 
violating  and  disregarding  the  peremptory  writ  of  mandamus  here- 
tofore issued  and  served  upon  them  at  the  suit  of  said  Dix  &  Co., 
the  said  F.  M.  Rowland,  judge  of  probate  and  ex  officio  a  member 
of  said  court  as  aforesaid,  begs  leave  to  make  the  following  retnm, 
and  to  ahow  cause  under  oath  as  follows  why  he  shonla  not  be 
attached  for  contempt  of  the  said  Circuit  Court  of  the  United 
Sutes: 

"  He  respectfully  states  that  he  was  at  the  service  of  said  per- 
emptory writ  of  mandamus,  has  ever  since  been,  and  is  now  judge 
of  the  court  of  probate  in  and  for  said  county  of  Chambers,  and  as 
such  ex  officio  a  member  of  the  court  of  county  commissioners  in 
And  for  said  county,  and  that  on  the  2ith  day  of  April,  1876,  the 
conrt  of  county  commissioners  of  said  county  of  Chambers,  at  a 
regular  term  of  said  court,  levied  a  tax  of  one-fonrth  of  one  per 
cent  on  the  assessed  value  of  the  real  and  personal  property  of  the 
tax-payers  of  said  county  of  Chambers,  to  pay  ofE  and  discharge  the 
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judgment  mentioned  in  the  peremptory  writ  of  m&ndamos  ieeiied 
and  served  on  )xim  and  the  memoere  of  eaid  court  aa  aforesaid, 
which  said  levyis  snfBcient  to  payoff  and  discharge  said  judgment, 
together  with  all  interest  and  costs  of  snit — the  aeeessea  valae  of 
the  taxable  property  of  said  connty  for  aaid  year  1876  being  one 
million  six  hondxed  and  thirty-one  thousand  five  hundred  and  eizty- 
Bix  dollars,  and  the  levy  of  one-fourth  of  one  per  cent,  thereon  is 
more  than  snffideiit  to  pay  ofi  and  dischaige  the  judgment,  together 
with  all  interest  and  costs.  A  copy  of  said  levy  is  hereto  attached, 
marked  '  Exhibit  A^'  and  made  part  of  this  return.  Affiant,  said 
P.  M,  Bowland,  gave  notice  to  J.  G.  Weaver,  the  then  tax  collector 
of  said  connty,  and  requested  him  to  collect  the  Eiaid  one-fourth  of 
one  per  cent,  levied  as  aforesaid  for  the  purpose  aforesaid.  Said  J. 
Or.  Wearer,  tax  collector  as  aforesaid,  refused  to  collect  said  taxes 
upon  the  cronnd  that  he  had  previously  qualified  under  the  act  of 
me  Leg^&ture  of  Alabama,  approved  on  the  4th  day  of  March, 
1676,  by  giving  a  bond  for  the  collection  of  the  State  and  county 
taxes,  for  general  and  not  for  special  purposes ;  and  his  successor, 
J.  M.  Driver,  who  is  the  present  tax  collector  of  said  connty,  exe- 
cnted  his  ofBcial  bond  in  the  same  manner,  and  has  upon  the  same 
ground  refused  to  collect  said  special  taxes  so  levied  by  said  court 
as  aforesaid ;  and  that  the  said  P.  M.  Rowland  notified  the  gov- 
enior  of  Alabama,  in  the  manner  aud  within  the  time  provided  by 
law,  of  the  failure  of  each  of  said  tax  collectors  to,make  a  bond  for 
the  collection  of  special  taxes.  The  said  F.  M.  ^Rowland  has  done 
all  that  the  law  authorized  him  to  do  in  relation  to  the  levy  and  col- 
lection of  said  taxes.  Under  the  laws  of  Alabama  the  said  P.  M. 
Rowland,  as  jndge  of  probate  of  Chambers  county  and  ex  officio  a 
member  of  the  court  of  county  commissioners  of  said  connty,  is 
simply  the  presiding  officer  of  the  said  court  of  county  commia- 
eioners,  and  has  no  authority  to  vote  as  a  member  of  said  court, 
except  in  cases  of  a  tie,  a  thing  that  has  not  occarred  in  any  matter 
growing  out  of  the  assessment  or  collection  of  the  said  special  taxes 
to  pay  said  judgment  as  aforesaid.  If  in  anything  affiant  has  been 
mistaken  in  his  duties  in  the  premises,  he  is  willing  to  correct  his 
mistakes  and  do  whatever  this  nonorable  court  may  require.  At  no 
time  has  said  P.  H.  Rowland  been  actuated  by  any  intention  to 
disobey  the  mandate  of  this  honorable  court,  and  if  he  has  omitted 
any  duty,  it  has  been  through  mistake  of  iiis  official  duties,  and  not 
irom  any  attempt  to  evade  or  oppose  the  authority  of  this  honorable 
court.     All  of  which  is  respectinlly  submitted. 

"  P.ErEB  M.  BOWLASD. 

"  Sw«n  to  and  subscribed  before  me  this  day  of  June, 

1881.  J.  W.  DmMioK, 

"  U.  S.  Com'r,  Mid.  Dist.  of  Ala." 

"  B.  0.  Germany  and  D.  C.  Shultze  show  cause  as  follows  why 
they  ahonld  not  be  attached  for  contempt  of  said  Circuit  Court  for 
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disobedience  to  the  peremptory  writ  of  mandamns  inentiontid  io  the 
above  retnm  of  P.  M,  Kowlatid  :  William  J.  Grady  aud  James  H. 
Forman  were  members  of  the  conrt  of  conntv  commiesionerE  of 
said  county  of  Chambers  on  the  24tb  of  April,  1S76,  and  on  that 
day,  in  obedieDce  to  the  peremptory  writ  of  mandamns  mentioned 
in  uie  above  return  of  F.  M.  Howland,  the  said  Gennany,  Shnltze, 
Fomian,  and  Grady,  who  constitnted  said  court  of  county  commis- 
sioners,  on  said  day,  at  a  I'egular  term  of  said  court,  levied  one- 
fourth  of  one  per  cent,  upon  the  afiBeased  value  of  the  real  and 
personal  propertv  of  the  tax-payere  of  said  county  of  Chambers,  to 
pay  off  and  discharge  the  judgment  mentioned  and  described  in  the 
peremptory  writ  of  mandamus  served  on  them,  tc^ther  with  all 
the  interest  due  on  said  judgments,  and  the  costs  of  suit,  and 
instmcted  the  then  tax  collector  to  collect  the  same.  Said  levy 
was  snfScient  to  pay  off  said  judgment,  as  shown  by  the  retnm  of 
said  P.  Sf.  ICowknd,  and  the  then  tax  collector,  and  bis  sttccessor 
in  office,  the  present  tax  collector  of  said  county,  liave  refused  to 
collect  the  same,  for  the  reasons  set  forth  in  the  retnm  of  Judge  F. 
U.  Kowland,  above  set  forth. 

"  Some  time  in  the  year  1878  J.  H.  Forman,  and  some  time  in 
the  year  1880  William  J.  Grady,  died,  and  John  H.  Server  and 
John  H.  Biggins  have  been  elected  as  their  successors  in  office  and 
are  now  membets  of  the  conrt  of  county  commissioners  of  said 
oonnty. 

'*  Affiants  further  state  that  they  are  plain  men,  not  learned  in 
the  law ;  that  thev  never  knew  that  there  was  any  other  duty  de- 
Tolvinc  on  them  m  relation  to  the  collection  of  said  tax  than  the 
levy  of  a  safficient  tax  to  pay  said  judgment,  with  interest  and 
costs  of  suit,  until  the  service  of  the  rule  nisi  in  the  present  case. 

"  Affiants  honestly  believed  that  when  they  had  levied  said  tax 
and  ordered  the  tax  collector  to  collect  the  same,  they  had  done  all 
they  were  required  to  do,  and  until  the  service  of  the  rule  nisi  they 
did  not  know  they  were  required  to  do  anything  more ;  and  what- 
ever dniy  they  may  have  omitted  to  perform,  was  omitted  throagh 
innocent  or  ignorant  mistake  of  their  duties ;  that  they  are  willing 
and  now  offer  to  p^orm  any  and  every  duty  reqnired  of  them  in 
relation  to  causing  said  ta^  to  be  collected.  All  of  which  is 
R^iectfolly  Bubmitted 

"  D,  C.  Shultzb. 

"K.  C.  GltSlIASY. 

"  Sworn  to  and  snbeoribed  before  me  this  14th  day  of  June, 

1881.  J.  W.  DiMMIOK, 

"U.  S.  Com'r  for  said  Mid.  Dist.  of  Ala." 
On  the  same  day  the  retom  was  filed  the  conrt  made  the  follow- 
ing order : 

"The  respondents  then  filed  their  respective  answers  to  said 
rule,  which  were  considered  and  held  in  all  respects  to  be  insuf- 
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ficient,  and  to  fnnuBli  no  excnse  or  exoneration  for  th^  fulnre  to 
obey  said  irrit.  Said  respondents,  F.  K.  Kowland,  T).  C.  Sbnltze, 
and  R.  C.  Germany,  are  therefore  adjudged  to  be  gnilty  of  con- 
tempt of  this  Goort  in  relation  to  said  wnt,  but  sentence  is  hereby 
Biispended,  and  this  cause  continned  until  the  next  term  of  the 
court  in  order  that  said  reepoadente  may  have  ao  opportunity  by 
that  time  to  pay  said  judgment,  with  interest  and  co^;  and  said 
respondents  are  each  required  to  be  and  appear  before  this  court 
upon  the  first  day  of  the  next  term  of  this  conrt,  to  wit,  npon  Mon- 
day, the  7th  day  of  November,  A.  D.  1881,  at  12  o'eloci  m.,  to  cer- 
tify obedience  to  this  order,  and  to  receive  sach  sentence  as  the 
court  may  deem  meet  to  prononnce  in  the  premises." 

And  on  the  Slst  of  November  the  following : 

"  In  this  proceeding  by  attachment  for  contempt  all  the  parties 
tl]is  day  appeared  in  tois  court,  and  were  further  beard  by  this 
court  touching  the  matters  of  contempt  involved  in  this  proceed- 
ing. And  it  appearing  to  the  conrt  that  at  the  last  term  of  this 
court,  to  wit,  on  Jnly  16,  1881,  the  reqtondraits,  the  said  Kowland, 
Shaltze,  and  Germany,  were  fnllj  heud  as  to  the  said  matters  of 
contempt  in  disobeving  the  said  peremptory  writ  of  mandamus 
duly  issued  out  of  tnis  conrt  theretofore  to  uiem  and  duly  served 
on  them,  and  that  upon  said  hearing  the  said  respondents  were  duly 
and  properly  adjudged  and  found  by  this  court  to  be  guilty  of  con- 
tempt of  this  court  m  relation  to  said  peremptory  writ  of  mandam- 
us mentioned  in  this  proceeding  for  contempt  and  in  disobeying 
said  last  mentioned  wnt,  bat  that  said  respondents  were  required  to 
appear  in  this  conrt  on  the  first  day  of  this  term  to  receive  snch 
sentence  as  this  conrt  mar  deem  meet  to  pronounce  in  the  prem- 
ises ;  and  it  is  now  made  farther  to  appear  to  this  court  that  said  re- 
spondents have  not  obeyed  said  peremptory  writ  of  mandamus,  nor 
certified  any  such  obedience,  but  still  continue  to  disobey  said  writ 
of  peremptory  mandamus,  and  that  said  respondents  are  guilty  of 
said  contempt  in  disobeying  said  peremptory  writ  of  mandamus,  and 
that  the  judgment  of  said  Dix  and  Company  mentioned  in  that 
writ,  and  in  respect  to  which  that  writ  was  issued,  remains  wholly 
unpaid  and  unsatisfied  and  of  full  force,  and  that  the  amount  due 
upon  said  last  mentioned  judgment,  including  the  principal  and 
lawful  interest  thereon  and  the  costs  up  to  this  day,  is  thirty-one 
hundred  and  fifty-two  dollars : 

"It  is,  therefore,  considered,  ordered,  and  adjudged  by  this 
conrt  that  the  said  respondents,  the  said  P.  M.  Bowland,  I>.  C. 
Shultze,  and  K.  0.  Germany,  are  guilty  of  said  contempt  in  dis- 
obeying as  well  as  in  eontmning  to  disobey  the  said  peremptory 
writ  of  mandamus,  and  the  order  and  command  of  this  court  there- 
in, and  that  for  said  contempt  each  of  respondents  is  here  and  now 
sentenced  by  this  court  to  pay  to  the  United  States,  as  a  fine  for 
his  said  contempt,  the  sum  of  one  thousand  and  eighty-eight  dol- 
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lara,  and  to  be  and  to  stand  impi-ieoned  in  the  common  jail  of 
Hontgomeiy  count;,  in  the  State  of  Alabama,  until  the  said  fine 
hereby  imposed  opon  him  and  all  the  costs  of  this  proceeding  for 
contempt  are  paia ;  that  in  addition  to  said  fines  hereby  impoeed 
upon  each  of  said  respondents  respectively,  the  sentence  of  this 
conrt  also  is  that  said  respondents  pay  all  the  costs  of  this  proceed- 
ing, and  stand  imprisoned  as  aforesaia  nntil  the  whole  of  said  costs 
shall  be  paid.  Eat  the  court  further  orders  and  adjudges  that  if  the 
said  judgment  uf  said  Diz  &  Co.,  under  and  in  respect  to  wliich 
said  peremptory  writ  of  mandamus  issued,  and  also  the  costs  of  this 
proceeding,  and  of  the  proceedings  in  which  said  peremptory  man- 
damns  issued,  shall  hereafter  be  paid  and  satisfied  in  full,  andench 
satisfaction  be  entered  on  the  execution  docket  or  minutes  of  this 
court  before  the  said  fines  are  paid,  then  and  in  that  event  all 
further  proceedings  under  said  sentence  of  this  court  shall  there- 
upon cease,  and  the  said  respondents  shall  thence  be  discharged 
from  imprisonment  tinder  said  sentence." 

The  marshal  shows  this  order  as  the  cause  of  his  imprisonment 
of  the  parties  named  therein,  who  are  the  petitioners  here. 

The  single  question  we  have  to  consider  on  this  application  is 
whether  the  order  of  the  Circuit  Court,  made  on  the  21st  of  No- 
vember, is  sufficient  authority  to  the  marslial  for  the  detention  of 
the  persons  he  holds  under  it ;  and  that  question,  as  is  conceded  on 
both  sides,  depends  entirely  on  the  power  of  the  Circuit  Court  to 
reqnire  the  court  of  connty  commissioners  to  do  what  its  membere 
have  been  held  to  be  in  contempt  for  not  doing.  If  the  command 
of  the  peremptory  writ  of  mandamus  was  in  all  respects  such  as 
the  Circuit  Court  had  jurisdiction  to  make,  the  proceedings  for  the 
contempt  are  not  reviewable  here ;  but  if  the  command  was  in 
whole  or  in  part  beyond  tlie  power  of  the  conrt,  the  writ,  or  bo 
much  as  wasiu  excess  of  jurisdiction,  was  void,  and  the  court  had  no 
right  in  law  to  punish  for  any  contempt  of  its  unauthorized  require- 
ments. Such  IS  the  settled  mle  of  decision  in  this  court.  (Ex 
parte  Lange,  18  Wall.  165 ;  ex  parte  Parks,  98  TJ.  S.  22 ;  ex  parte 
Siebold,  100  U.  S.  871 ;  ex  pari»  Virginia,  Id.  339.) 

It  is  also  settled  that  more  cannot  be  required  of  a  public  officer 
by  mandamns  than  the  law  has  made  it  his  duty  to  do.  The  ob- 
ject of  the  writ  is  to  enforce  the  performance  of  an  existing  duty, 
not  to  create  a  new  one.  In  the  present  case  the  law  made  it  the 
daty  of  the  court  of  connty  commissioners  to  levy  the  tax  required 
to  pay  the  judgment  rendered  by  the  Circuit  Court.  This  levy 
was  to  be  made  in  the  same  manner  as  was  required  by  law  for  the 
collection  of  State  and  county  taxes.  Whatever,  tnerefore,  the 
conrt  of  county  commissioners  was  bound  to  do  to  secure  the  collec- 
tion of  State  and  county  taxes,  the  Circuit  Court  had  jnrisdiction  to 
require  it  to  do  in  respect  to  this  special  tax.  Section  S  also  made 
it  the  daty  of  the  court  of  county  commissioners  to  reqnire  the 


Digitized  tvGOOJ^IC 


316       EX  PARTE   BOWLAXD,   SHITLTZE,    AND  OBBMANT. 

tax  collector  to  collect  the  tax,  and  for  that  parpoee  the  commis- 
sioners were  invested  with  all  the  powero,  privileges,  and  rights, 
and  bound  b;  the  eame  duty  of  proceeding  against  tax  collectors 
and  their  sureties  as  were  vested  in,  granted  to,  or  imposed  upon 
the  anditor  of  public  accounts,  for  the  amount  of  taxes  not  as- 
sessed, collected,  and  paid  over,  or  misapplied.  The  commission- 
ers had  no  authority  to  collect  the  tax.  That  duty  was,  by  section 
9,  put  on  the  tax  collector,  who"  was  invested  with  all  the  rights 
and  remedies  and  bound  by  all  the  duties  he  had  by  law  for  the 
collection  of  State  and  county  taxes. 

The  court  of  connty  commiesionere,  while  called  a  "conrt,"  is  in 
fact  the  board  of  officers  through  whom  the  afiairs  of  the  connty 
are  managed.  The  duties  of  this  board,  at  least  so  far  as  this  case 
is  concerned,  are  administrative,  not  judicial.  The  coanty  ia  a 
body  corporate  and  the  court  its  governing  body.     The  judge  of 

Srobate  is  ex  officio  a  member  of  this  body.  In  performing  his 
uties  in  that  capacity,  he  acts  not  as  a  judge  of  probate  but  as 
county  commissioner.  The  mandamus  went  against  him  in  this 
case  as  commissioner,  not  as  judge.  Ko  question  arises  here  as  to 
the  power  of  the  courts  of  the  TJnited  States  to  imprison  a  judge 
of  a  State  conrt  for  what  he  does,  or  omits  to  do,  in  his  judicial 
capacity.  As  commissioner,  this  probate  judge  was  amenable  to 
the  authorized  process  of  the  courts  of  the  United  States  in  the 
same  manner  and  to  the  same  extent  that  his  associatee  were. 

The  laws  of  Alabama  provide  for  a  tax  assessor,  a  court  of  county 
commissioners,  a  tax  collector,  and  a  connty  treasurer.  The  ser- 
vices of  all  these  officers  are  required  in  a  levy,  collection  and  dis- 
bursement of  taxes.  The  assessor  lists  the  taxable  property  in  the 
connty  and  values  it  for  taxation.  His  list,  when  made  out,  con- 
stitutes the  assessment  and  is  entored  by  the  aseeesor  in  a  book 
called  the  assessment  book.  When  the  Ixwk  is  completed  by  the 
assessor  he  delivers  it  to  the  probate  judge.  It  is  then  examined 
by  the  probate  judge,  the  connty  commissioner,  county  treasnrer, 
and  clerk  of  the  Circuit  Court,  who  constitute  a  board  of  equalizsr 
tion,  of  which  the  probate  judge  is  ex  officio  chairman.  This  board 
equalizes  the  assessment  and  corrects  any  errors  that  may  be  dis- 
covered. When  the  equalization  has  been  perfected  and  all  the 
necessary  corrections  made,  the  chairman  of  the  board  certifies  to 
that  effect  on  the  assessor's  book,  and  the  assessment  thus  becomes 
the  basis  of  taxation  in  the  county  for  the  current  year.  The  court 
of  county  commissioners  then  levy  the  amount  of  county  taxes  re- 
quired. The  tazes  thus  levied  are  to  be  collected  by  tlie  tax  col- 
lector, wlio  is  an  independent  officer  and  makes  hie  settlements 
with  the  coun^  treasurer,  and  not  with  the  court  of  county  com- 
missioners. He  is  chargeable  with  all  the  taxes  levied,  but  upon 
his  report  the  commissioners  may  allow  him  credit  for  such  as  he 
had  been  unable  to  collect  and  for  eiToneons  assessments. 


Digitized  t,  Google 


XX  PABTB  ROWLAND,   SUULTZE,   AND   GEBMANT.       217 

The  peremptory  writ  of  maD<JamTts  was  served  on  the  14th  of 
Pebmarjr,  1876.  The  first  regular  meeting  of  the  oommiBBionere 
thereafter  was  on  the  Becoud  Monday  in  April,  and  at  an  adjourned 
day  in  that  meeting  the  order  levying  the  tax  was  made.  On  the 
4ta  of  March  before,  an  act  wae  pas^  by  tlie  General  Aeeembly 
of  Alabama  (Pamph.  Ijiwb  1875— '6,  p.  93)  to  the  effect  that  when- 
ever any  county  of  the  State  ahonld  be  authorized  by  law,  or  re- 
paired by  the  judgment  of  any  court,  to  levy  any  tax  tor  any  spe- 
cial purpose,  otherwise  than  the  taxes  authorized  by  the  general 
Tevenne  laws  of  the  State,  the  tax  collector  might  execnte  separate 
bonds — one  for  the  collection  of  the  taxes  levied  under  the  general 
laws,  and  one  for  the  collection  of  taxes  levied  for  special  purposes,  - 
or  in  obedience  to  the  requirements  of  the  judgment  of  a  court. 
If  he  ^onld  give  one  of  the  bonds  and  fail  or  refuse  to  give  the 
otlier,  it  was  made  his  duty  to  proceed  to  collect  the  taxes  for  which 
ho  gave  the  bond,  and  of  the  probate  judge  to  notify  the  governor 
of  his  failure  to  give  the  other.  The  governor  was  then  to  appoint 
a  special  tax  collector  for  the  collection  of'  the  taxes  for  whica  the 
reffitUr  tax  collector  had  failed  to  give  bond. 

The  performanco  of  the  duty  of  the  court  of  county  commiseion- 
ers  in  respect  to  the  levy  of  taxes  was  complete  when  a  valid  levy 
had  been  made,  and  all  had  been  done  which  was  necessary  to  en- 
a.ble  the  collector  to  proceed  with  the  collection.  The  duty  to  col- 
lect Tested  entirely  on  the  collector.  He  accoanted  for  his  colleo- 
tiouB  to  the  treasurer,  who  alone  was  the  custodian  of  the  moneys 
of  the  coontv,  and  paid  them  oat  to  the  parties  entitled  thereto,  on 
proper  Toucners.  If  the  collector  foiled  to  perform  his  dnty  he 
could  be  compelled  by  mandamus  to  do  what  was  required  of  him 
by  law,  but  it  is  nowhere  made  the  duty  of  the  court  of  county 
oommissionen  to  institute  any  such  proceeding.  As  the  duty  of 
collection  was  one  the  tax  coUector  owed  to  the  jud^ent  creditor 
as  well  as  the  commissioners,  we  see  no  reason  why  the  creditor 
oould  not  himself  apply  for  the  necessary  writ.  If  the  collector 
made  collections  which  he  failed  to  pay  over,  he  and  his  sureties 
ooald  be  proceeded  against  summarily  for  the  moneys  in  his  hands. 
So,  too,  if  he  failed  Sy  his  own  fault  or  neglect  to  make  his  collec- 
tions, be  and  his  sureties  would  undoubtedly  be  liable  to  an  action 
on  that  account ;  but  we  have  been  ref  eri-ed  to  no  statute  which 
made  it  the  official  dnty  of  the  court  of  county  commissioners  or 
the  auditor  of  public  accounts  to  bring  such  an  action.  Under  the 
law  as  it  stood  when  the  bonds  sued  on  were  issued,  the  auditor 
could  obtain  a  summary  judgment  for  certain  penalties  imposed  by 
law  apon  a  tax  collector  for  the  non-perfoi'mnncc  of  his  duties,  bat 
it  was  not  made  his  absolote  duty  to  institute  the  necessary  pro- 
ceedings for  that  purpose;  and,  besides,  the  writ  in  this  ease  does 
not  require  the  commissioners  to  do  any  sucli  thing. 

We  proceed  now  to  the  consideration  of  the  return  of  the  com- 
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missioners  to  the  rale  upon  them  to  show  cause  whj  they  Bhoald 
not  be  attached  for  diBregarding  the  writ.  Their  statements  in  the 
retoTD  have  not  been  controverted,  and  are  coneeqaentlj  to  be  taken 
as  trae.  While  the  return  to  the  mandamns  itaeli  was  qaashed, 
the  return  to  the  role  stands  in  the  place  of  a  retnin  to  the  writ 
for  all  the  pnrpoeee  of  this  proceeding.  The  command  of  the  writ 
■was  that  the  commissioners  levy,  assess,  and  cause  to  be  collected 
the  necessary  tax.  They  retam  that  tbev  did  levy  the  tax  and  or- 
der its  collection  by  the  tax  collector.  It  is  trae  that  while  the  writ 
ordered  the  tax  to  be  levied  on  the  real  and  personal  property  in 
the  county,  the  levy  as  ordered  was  on  the  real  and  personal  prop- 
erty of  the  connty.  Clearly  there  can  be  no  difference  between 
what  was  done  and  what  was  ordered  to  be  done.  A  tax  was  levied, 
and  that  implies  a  levy  on  property  which  was  in  law  taxable.  The 
property  belonging  to  the  county  was  exempt.  It  was  bo  expressly 
provided  by  law.     (Pamph.  Laws  1886,  p.  298,  sec  3;  Id.  1875-'6, 

f).  44,  sec.  2,  par.  2.)  Consequently  the  return  that  a  tax  had  been 
evied,  whi<Ji  the  tax  collector  was  directed  to  collect,  necessarily 
implied  that  the  levy  was  made  on  the  taxable  property  in  the 
county,  and  the  Circuit  Court  could  not  have  understood  otherwise. 
It  is,  then,  to  be  taken  as  a  fact  that  the  levy  which  waB  command- 
ed was  actnalh  made.  The  levy  was  made  on  the  asseesment  for 
the  year  1876,  but  as  no  other  asseesment  was  mentioned  in  Uie 
writ,  the  presumption  dearly  ia  that  no  other  was  intended.  It  fol- 
lows, therefore,  that  the  fine,  for  the  non-payment  of  which  the 
commiasioners  are  now  held  in  custody,  most  have  been  imposed 
because  they  failed  to  cause  the  tax  which  was  levied  to  be  collects 
ed.  The  orders  themselves  indicate  as  much  on  their  fabe,  for  in 
the  first  the  sentence  was  delayed  after  the  commissionerB  were  ad- 
judged to  be  in  contempt,  to  give  them  time  to  pay  the  judgment, 
and  in  the  second,  the  fine  is  to  be  remitted  and  the  contempt 
pu^^ed  if  the  judgment  shall  be  paid. 

Tnd  case,  then,  cleu-ly  presents  itself  to  ub  as  a  proceeding  against 
the  commiBsioners  for  contempt  in  not  causing  the  tax  to  be  col- 
lected after  they  had  done  all  they  were  required  to  do  to  charge 
the  tax  collector  with  the  duty  of  making  the  collection.  This  we  ' 
cannot  but  think  was  beyond  the  jurisdiction  of  the  Circuit  Court, 
The  duty  of  the  commissioners  in  respect  to  the  collection  of  the 
tax  is  performed  when  they  have  done  all  that  is  necessary  to  au- 
thorize a  qualified  tax  collector  to  enter  upon  hia  work  under  the 
law.  The  original  act  of  1868  made  it  the  duty  of  the  collector  of 
general  taxes  to  collect  the  special  tax  as  he  did  the  others.  If  the 
act  of  1876,  which  permitted  the  regularly  elected  collector  to  dis- 
qualify himself  from  collecting  the  special  tax  by  not  giving  the 
new  Ifond,  was  nnconstitntional  as  to  Dix  &  Co.'8  coupons,  ^ich 
the  Supreme  Court  of  the  State  is  reported  to  have  decided  recently 
in  the  case  of  Edwards  v.  Williamson,  the  judgment  creditors 
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might,  b;  proceedings  in  mandamus  against  him,  have  required  that 
he  make  the  collection,  notwithetandiog  the  change  in  the  law ;  but 
■ve  are  referred  to  no  statute  which  makes  it  the  duty  of  the  court 
of  eoimty  commiflsionera  to  test  that  question  in  that  way  or  any 
other.  Aa  the  law  etood  on  its  face  tlie  commiBsionere  and  the 
probate  judge  had  perfonned  their  duty  when  the  governor  was 
mformeo,  in  the  proper  way,  of  tlie  failure  of  the  tax  collector  to 
give  hia  bond  for  the  collection  of  the  special  tax.  Whatever  it  is 
within  the  power  of  the  creditor  to  compel  the  tax  collector  to  do 
without  the  intervention  of  the  court  of  commissioners,  the  com- 
miasionen!  are  not  required  by  the  writ  against  them  to  do.  Their 
whole  duty  in  respect  to  the  collection  of  the  tax  is  perfonned 
when  they  have  so  far  set  the  machinery  of  collection  in  motioa 
that  others  are  required  to  keep  it  going.  Their  obligations  in  this 
respect  end  where  those  of  another  pnbbc  officer  begin.  They  can- 
not be  required  by  mandamus  to  compel  another  officer  to  do  his 
duty,  if,  without  their  intervention,  the  moving  party  can  himself 
accomplish  the  same  result.  It  Ja  tnie  that  under  section  12  gen- 
en\  powers  are  conferred  on  the  commifisioQerB  to  carry  oat  the 
provisions  of  the  bonding  act,  but  tliia  does  not  change  the  role  of 
their  liability  to  the  bondholder  in  the  particular  now  under  oon- 
ddeiation.  The  general  principle  which  governs  proceedings  by 
mandamns  is  that  whatever  can  be  done  without  the  employment 
of  that  extraordinary  remedy  may  not  be  done  with  it.  It  only  lies 
when  there  is  practically  no  other  remedy.  As  a  necessary  conse- 
quence the  writ  most  issue  directly  against  him  whose  duty  it  is  to 
do  the  thing  which  the  parties  seek  to  have  done ;  for  as  was  said 
in  Keg.  v.  Mayor  of  Derby,  2  Salk.  436,  "  it  is  absurd  that  the  writ 
should  be  directed  to  one  person  to  command  another."  The  ques- 
tion here  is  whether  it  was  the  daty  of  the  tax  collector  under  the 
law  to  collect  the  special  tax  which  the  commissioners  had  levied. 
That  question  the  creditor  could  have  had  determined  in  a  direct 
proceeding  against  the  collector  without  the  help  of  the  commis- 
sionera.  It  follows  that  if  the  command  of  the  writ  against  the 
eommiasioners  was  what  the  Circuit  Court  has  construed  it  to  be,  it 
was  ia  excess  of  the  jurisdiction  of  the  court,  and  consequently  void. 
If  the  command  of  the  writ  was  in  excess  of  jurisdiction,  so  neces- 
sarily were  the  proceedings  for  contempt  in  not  obeying.  We  are 
led,  therefore,  to  Ihe  conclusioE  that  the  order  of  tie  court  under 
whidi  the  marshal  holds  the  petitioners  in  custody  was  a  nullity, 
and  that  a  writ  of  habeas  corpus  should  issue  as  prayed  for,  unless 
the  parties  are  willing  that  an  order  of  discharge  shall  be  entered 
without  further  proceedings. 

It  is  consequently  so  ordered. 

Gianted. 

See  note,  p.  341. 
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Ez  PASTE  Thx  State  of  Alabama,  pkiitioneb. 
The  writ  asked  for  in  this  case  ie  refused,  aa  the  relief  BoneM  can 
"be  had  under  the  application  of  Bowland  and  others,  jost  decided. 
Denied. 


Thb  State,  Ex  Kelatione  Bbowh, 

V. 

0.  Amj  L.  R.  R  Co. 
(18  Bhtmd'i  BeppTU,  990.     NoMmber  T«m,  1879.) 

A  judgineDt  upon  the  merits  diumauiig  ui  action  brought  by  certaiii  tax- 
payen  of  a  county  aguDst  the  conaty  commuaionera  to  enjoin  the  iaoae  by 
them  of  certain  railroad  aid  bonda,  ia  an  estoppel  to  a  aabaequent  action  after 
the  bond!  have  been  iaaned,  broueht  in  the  name  of  the  State  upon  the  rela- 
tion of  certain  other  tax-payers  of  the  some  county,  agfdnit  the  oounty  com- 
missioners, the  railroad  company  and  purchasers  of  the  bonds,  to  hare  the 
bonds  adjndged  illegal  and  void. 

A  county  having  issued  certain  railroad  aid  bonds  after  a  decree  of  the 
court  had  determined  that  the  county  had  the  power  to  do  so,  all  persons 
purchasing  such  bonds  become  privies  to  the  decree,  and  may  rely  upon  Its 
estoppels.     Qelpcke  e.  City  of  Dubuque,  1  Wall.  175,  referred  to. 

A  statement  m  Btate,  ex  rel.  Hards  e.  Robertson,  county  tnaenrer,  MS. 
Dec,  Nov.,  18T7,  explained;  and  the  dissenting  ojdnion  in  Glenn  g.  County 
Cominissionera,  6  B.  G.  413,  approved. 

In  our  state  constitution  there  is  no  restriction  which  deprivea  the  legisla- 
ture of  the  power  to  authorize  coaaUea  to  incur  obligationj  and  issue  bonds 
for  their  payment. 

Before  PnsBeLEr.  J,,  York,  Harch,  1879. 

For  a  proper  nnderstandine  of  this  case,  it  will  be  well  to  read 
the  case  of  Glenn  v.  County  CommiBsionerB  of  York,  6  S.  C.  412. 
In  that  caaej  Glenn  and  others,  tax-pa;erB  of  the  oonnty  of  York, 
broncht  their  action  against  the  connty  commisdonere  of  York,  to 
enjoin  the  isane  of  $100,000  in  county  bonds  to  pay  for  a  snbecrip- 
tion  made  by  the  eommiseioners  for  the  coon^  to  the  Cheater  and 
Lenoir  Narrow  G^nge  B,  K,  Co.,  withont  any  vote  by  the  people. 
The  defendants  there  admitted  the  enbscription,  and  tnat  the  bonds 
were  about  to  be  iasned,  bnt  claimed  the  power  to  make  snoh  sub- 
scription and  issne  snch  bonds  nnder  section  11  of  the  act  incoi^ 
porating  snch  railroad  company,  (15  Stat.  895,)  which  reads  as 
follows : 

"SzcnoH  11.  That  it  shall  be  lawful  for  any  coonWor  town 
interested  in  the  conetraction  of  the  said  Chester  and  £enoir  rail- 
road to  subscribe  to  the  capital  stock  of  said  company,  or  of  any 
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oompany  wititi  which  it  may  coQeolidate  or  unite,  such  enm,  and  to 
be  payable  in  each  manner  aB  the  people,  or  proper  aathoritiefl 
of  Bnch  county  or  town  shall  deem  besL  determine  and  antho- 
rize  ;  and  in  all  meeting  of  stockholderB,  the  connty  commiesioners 
of  the  respective  coontiee,  and  the  town  cooneilB  of  the  reepective 
towns,  shall  appoint  some  person  to  represent  the  stock  of  their 
reepeetlTe  conntiee  or  towns :  provided,  that  the  property  of  said 
railroad  company,  eitnated  in  this  Btate,  shall  be  snoject  to  taxation 
during  the  existence  of  their  charter." 

The  Oircnit  judge  held  that  the  commissioners  had  the  power 
to  subscribe  and  to  issne  bonds,  and  diamissed  the  complaint, 
with  coeta  The  plaintifis  appealed,  and  in  1874  the  appeal  was 
dismissed  by  a  majority  of  the  coart,  but  no  opinion  nled,  and 
"Wlllard,  A.  J.,  dissenting. 

The  present  ca«e  was  institnted  in  April,  1678,  in  the  name  of 
the  State  of  South  Carolina  npon  the  relation  of  F,  H.  Brown  and 
sixteen  others,  tax-payers  of  York  connty,  againatthe  Chester  and 
Lenoir  B.  R  Co.,  the  coantv  of  York,  the  commissioners  of  York 
county  and  several  other  defendante,  then  owning  or  holding  bonds 
of  the  coonty  of  York,  issned  by  the  commissioners  of  York  county 
to  pay  for  snbecription  of  that  county  to  the  capital  stock  of  the 
Cbeater  and  Lenoir  B.  K.  Co.  The  complaint  alleged  that  there 
was  no  authority  for  the  subscription  or  the  issue  of  bonds,  and 
that  they  were  null  and  void  ;  and  it  prayed  that  the  bonds  might 
be  adjudged  illegal  and  void,  and  the  defendants  required  to  deliver 
them  up  for  cancellation.  The  defendants,  in  their  several  answers, 
claimed  that  the  bonds  were  legal,  and  protected  by  the  decision 
in  the  former  case.  There  were  other  issues  involved,  but  they 
tpere  suspended  to  await  the  single  queetion,  are  the  bonds  valid? 
Trial  was  had  on  the  pleadings  in  this  case,  and  the  record  in  Olenn 
V.  County  Commissioners.  From  the  pleadings  here  it  appeared 
tbat  all  of  the  bonds  in  existence  had  passed  oat  of  the  bands  of  the 
connty  of  York,  and  also  of  the  railroad  company,  and  were  held 
by  purchasers  for  valne,  and  as  collateral  security  for  an  obligation 
of  toe  company. 

The  Circuit  decree  is  as  follows : 

This  case  was  heard  by  me  on  the  pleadings,  which,  together  with 
the  acts  of  the  legislature  and  the  case  of  Glenn  and  others,  here- 
after referred  to,  sufficiently  show  the  facts  and  issues  involved.  I 
Lave  always  r^arded  the  said  case  of  Clenn  et  al.  v.  County  Com- 
missioners, as  a  final  decision  of  the  whole  matter  now  involved. 
The  Circuit  judge  certainly  decided  it  upon  its  merits,  and  the 
motion  to  reverse  his  judgment  was  dismissed  by  the  majority  of 
the  appeal  court,  from  with  Willord,  A.  J.,  dissented,  and,  assuming 
that  the  action  of  the  majority  confirnfed  the  construction  of  the 
statute  made  by  the  Circuit  judge,  he  fully  states  the  reasons  for 
his  dissent. 
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In  mj  opinion  the  terms  of  tlie  act  clearly  fall  within  the  <!lass 
of  eases  of  which  the  word  "  or"  is  constmea  to  mean  "  and."  Any 
other  confitmction  would  make  it  confer  power  either  npon  the 
''people"  or  upon  the  proper  "  anthorities"  to  make  the  subscrip- 
tion in  qnestioD.  Bat  *'  the  people"  could  not  poBsibly  exercise 
such  a  power  without  the  concurrence  of  "  the  proper  authorities," 
anleee  some  other  agency  were  expressly  provided  for  that  purpose 
No  Buch  agency  was  provided  in  thie  case.  It  is  therefore  plain 
that  the  act  intended  that  the  people  and  the  proper  authorities 
should  not  act  in  the  alternative,  but  that  both  should  act  in  con- 
currence. 

Since  the  case  of  Glenn  et  al.  v.  County  Commissioners  was 
decided,  matters  have  transpired  of  which  courts  are  bound  to  take 
notice,  and  which  change  very  materially  the  aspect  of  the  case. 
Three  general  elections  have  taken  place,  at  whit^  the  people  of 
York  county,  if  the  majority  had  so  desired,  might  lave  elected 
county  commissioners  who  would  have  surrendered,  or  offered  to 
surrender  to  the  railroad  company  the  stock  whidi  had  been  issued 
to  the  county  in  exchange  for  the  bonds  which  are  again  called  in 
question.  But  no  such  action  was  taken,  and  the  commissioners 
still  hold  the  said  stock  as  the  property  of  the  county,  and  do  not 
in  their  answer  even  now  offer  to  surrender  it.  The  act  prescribes 
no  special  mode  by  which  the  proper  authorities  were  to  ascertain 
the  sense  of  the  people.  And  it  is  now  too  late  to  do  that  by  a 
vote ;  the  road  has  been  built  through  the  county  and  is  in  daily 
operation ;  the  people  who  are  enjoying  its  conveniences  and  aa- 
vantages  may  now  very  willingly  vote  to  be  freed  from  a  tax  to 
pay  for  it,  and  that  without  any  dimger  of  being  thereby  deprived 
of  its  benefits ;  their  wish  in  the  matter  at  this  time  is  not  a  ques- 
tion material  to  the  proper  decision  of  this  case ;  the  true  issue  is, 
whether  or  not  the  majority  approved  of  the  subscription  at  the 
time  it  was  made ;  that  could  not  be  settled  satisfactorily  either 
by  a  vote  now,  or  by  the  testimony  of  any  number  of  witnesses, 
merely  stating  their  opinion  that  the  people  would  have  voted  for 
or  against  the  said  saoscription  ;  what  they  have  done  or  failed  to 
do  at  the  general  elections  heretofore  held,  ia  the  only  test  now 
proper. 

I  thereforeboldthat  their longacguiescence  has ratifiedtheaction 
of  their  county  commissioneis. 

Further,  as  no  clause  of  our  state  constitution  prohibits  the  legis- 
lature from  authorizing  "  the  proper  authorities  of  counties  or  of 
towns"  to  make  such  subscriptions,  even  without  any  vote  or  other 
concurrence  by  the  people,  it  conld  have  conferred  that  power  in 
tlie  said  act  if  it  so  willed.  Not  having  previously  conferred  it, 
such  subscription  made  it^  excess  of  authority,  or  even  without 
authority,  might  thereafter  be  ratified  by  the  legislature.  If  so, 
tiien  the  act  of  March  5th,  1875,  which  authorizes  a  special  tax  in 
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York  county  to  retire  the  bonda  which  liad  been  bo  isBned,  is  a 
dear  recM^itioD  of  their  validity,  and,  consequently,  cars  all  excess 
of  anthonty  by  the  commisBioners. 

I  cannot  assame  that  the  said  act  was  passed  by  the  legislature 
without  its  having  had  fall  knowledge  of  all  the  facts  of  the  case. 
The  appeal  court  had  previonsly  rendered  its  decision  in  the  said 
ea£C  of  Glenn  et  al.  v.  Coan^  Couimissioners ;  and  in  that  case  the 
excess  of  anthority  by  the  said  commissioners  was  folly  and  plainly 
set  forth  and  discussed.  It  was  matter  of  public  notoriety,  freely 
discussed  everywhere  in  the  state,  and  must  have  been  well  known 
not  only  to  the  members  of  the  legislature  from  York  county,  but 
to  the  aseembly  generally.  Besides  it  was  the  duty  of  the  legisla- 
ture, before  passing  such  an  act,  to  inqnire  strictly  into  the  facts  of 
the  case.  And  in  the  absence  of  all  proof  to  the  contra^,  I  am  bound 
to  presume  that  such  duty  was  properly  performed.  Other  matters, 
■ '      ;,  all  ( 


subsequently  to  the  said  act,  all  concur  to  show  acquiescence  by  the 
people,  and  farther  confirmation  by  the  leeislatore.  Even  the  act  of 
1S78,  which  suspends  for  a  year  the  said  act  of  1S75,  makes  it 
manifest  that  until  such  enspension  the  commissioners  had  been 
collecting  the  tax  which  the  said  act  of  1875  authorized  ;  and  after 
such  suspension,  the  tax  act  of  1875  stUl  permitted  the  levy  of  a 
tax  to  pay  the  coupons  on  the  bonds  in  question.  Whatever, 
therefore,  may  be  the  force  of  the  decision  in  the  said  case  of  Glenn 
and  others,  I  hold  that,  withoat  it,  matters  have  since  transpired, 
which,  taken  altogether,  clearly  establish  the  validity  of  the  said 
bonds.  And  I  consequently  adjudge  and  deem  that  the  complaint 
in  this  case  be  dismissed,  with  costs. 

From  this  decree  the  plaintifis  appealed  upon  the  following 
grounds : 

1.  Because  his  Honor  erred  in  deciding  that  the  case  of  Glenn 
et  ah  V.  County  Oonunissioners,  was  a  fin^  decision  of  the  matters 
involved  in  this  action. 

2.  Because  his  Honor  erred  in  deciding  that  the  people  of  York 
county  had  ever,  in  any  manner  or  form,  by  any  free  action  upon 
tlieir  part,  approved,  acquiesced  in,  or  ratified  the  aahscription  made 
to  said  railroad  company,  withont  their  consent  and  against  their 
will.  The  fact  being  that  said  people  have,  at  all  times  and 
under  all  circumstances,  as  far  as  it  was  in  their  power,  protested 
^^inst  tiie  said  subscription,  and  denied  that  it  was  bindmg  npon 
them,  as  the  plaintiff  is  ready  to  prove. 

3.  Because  his  Honor  erred  in  deciding  that  the  I^slature  of 
the  state  had  the  conetitational  anthority  to  give  validity  by  way 
of  ratification  to  the  action  of  the  county  commissioners  in  making 
the  subscription  and  issuing  the  bonds  in  question  against  the  will  <^ 
the  people. 

4.  Because  his  Honor  erred  in  deciding  that  the  legislature  of 
the  state  have  ever,  by  any  act  or  acts,  ratified  or  made  valid  the 
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said  Bobeoription  by  the  coxmij  oommlBsionerB  or  Uie  said  bonds 
after  thej  were  isened. 

5.  BecaoEe  his  Honor  erred  in  dedding  that  the  said  bonds  are 
valid  and  binding  obligataons  of  the  county  of  York. 

6.  Becanse  hia  Honor  erred  in  dismisaing  the  plaintifPs  com- 
plaint. 

7.  Becanse,  it  is  respectfnlly  submitted,  his  Honor  should  have 
decided  that  the  said  bonds  were  issued  absolutely  without  autho- 
rity and  are  Toid,  and  should  have  granted  the  reUef  prayed  for  in 
the  complaint. 

8.  Becanse  his  Honor  should  have  decided  that  Section  11  of  the 
act  of  February  a6tb,  1873,  was  in  Tiolation  of  Section  30  of  Article 
II,  of  the  constitution  of  the  state,  and  had  not  the  force  of  law. 

9.  Because  bis  Honor  should  have  decided  that,  inasmuch  as  the 
people  of  York  county  had  not  accepted  the  privil^ee  named  in 
Section  11  of  the  act  of  February  26th,  1873,  they  could  not  give 
validity  to  the  void  action  of  the  county  commifiBioneia  in  nmVing 
the  subscription  and  issuing  the  bonds  m  (question  by  acquieeoence, 
or  other  alleged  acts  of  ratification  on  their  part. 

10.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
deciding  the  canse  on  questions  of  fact  that  were  reserved  by 
written  agreement  of  counsel. 

The  appeal  was  heard  at  the  April  Term,  1879, 
UesBis.  LeConte  and  Patterson  &  Gaston,  for  appellants. 
The  bonds  were  issued  absolutelv  without  authority.  The  act 
(IS  Stat.  393)  conferred  no  authority  upon  the  commissioners  to 
subscribe  or  issue  bonds.  See  dissenting  opinion  and  argnment  for 
appellant  in  6  S.  C.  412.  The  legislature  had  no  power  to  enforce 
obligations  upon  the  county  of  York,  except  npon  consent  of  her 
people.  Counties  are  only  agencies  of  the  general  government  to 
aid  in  the  administration  of  general  laws  in  their  several  districts. 
Dillon,  Mun.  Corp.  §  10.  There  is  no  such  thing  as  a  county  gov- 
ernment. There  is  nothing  in  Article  IV.,  Section  19  of  our  con- 
stitution, which  contradicts  this  fundamental  principle.  The  term 
jurisdiction  carries  the  meaning  of  the  power  to  administer,  not  to 
make  laws.  The  general  assembly  must  determine  the  necessity ; 
the  county  have  jurisdiction  to  carry  out  and  administer.  Compare 
with  Article  IX.,  Sect  9,  Again,  Counties  are  not  named  in  Ar- 
ticle IX.,  Section  9.  Here  is  contemporaneous  exposition.  See 
the  several  act6  relating  to  county  commissioners.  Counties  are 
only  sub-divisions  of  the  state,  created  as  instrumentalitiee  of  the 
state  government,  to  snlwerve  the  administrations  of  the  general 
laws  of  the  state  in  their  particular  localities.  The  constitution 
does  not  seem  to  contemplate  their  incorporation.  Art.  II.,  §  3 ; 
Art  IX.,  §  9.  But  having  a  corporate  form,  advantage  is  taken  of 
this  to  endow  them  with  powers  and  pnvileges  which  are  private 
as  respects  the  rest  of  the  state,  although  public  in  respect  of  the 
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inbabitaote  of  tlie  county.  It  is  upon  tliis  that  the  qnestione  to 
vhich  this  ar^ment  is  directed  must  arise.  As  respects  the  acqui- 
ation  and  enjoyment  of  such  special  powere  and  privileges,  -what 
are  the  relations  which  the  connty  bears  to  the  state,  and  what  con- 
trol has  the  state  legislatare  over  it  ?  As  to  sncb  matters,  the 
Goonty  corporation  is  apon  the  same  footing  with  a  monicipal  cor- 
poration folly  developed,  and  indeed  a  private  corporation.  The 
I^latnie  has  no  eompnisory  power  over  it,  and  can  do  no  more 
than  to  grant  the  power  or  privilege,  snbiect  to  the  right  of  the 
corporation  to  accept  or  reject  it  at  its  will.  Cooley  on  Const,  Lim. 
•231 ;  28  Mich.  228 ;  13  Wis.  37 ;  29  Wis.  413 ;  51  HI.  17  ;  2  Am. 
R  278 ;  53  N.  Y.  128 ;  i  Wheat.  694.  It  is  said  that  all  this  is  met 
by  State  v.  Charleston,  10  liicli.  491 ;  so  it  is  as  to  cities  or  towns, 
which  possess  a  complete  representative  government.  But  in  the 
ease  of  a  eonnty,  who  represents  the  corporation  J  Certainly  not  the 
commiasionere  who  are  administrative  officers  of  the  state,  not  of  the 
connty.  The  people  of  a  county  have  no  one  to  act  for  them,  and 
niQEt  speak  for  themselves.  It  is  a  mockery  of  free  government 
to  say  that  a  l^islature  lepresenting  thirty-three  counties,  can,  at 
will,  dispose  ot  the  property  or  fortanes  of  the  people  of  York 
county,  either  directly  or  indirectly,  by  accepting,  as  the  will  of  the 
people,  the  consent  of  a  board  of  petty  officials  elected  to  fulfill  cer- 
tain Btibordinate  functions,  as  the  agents  of  the  state  in  the  county. 
Locke's  Essay  on  Gov.,  1 142.  Nor  can  they  raise  taxes  upon  the 
property  of  the  people  without  the  consent  of  the  people. 

If  the  legislature  had,  itself,  the  constitutional  power  to  deter- 
mine this  subscription  and  anthorize  these  bonds  without  r^ard  to 
the  will  of  the  people  of  York,  still  it  could  not  delegate  this  power 
withont  restriction  to  bo  exercised  by  subordinate  functionaries, 
appointed  for  purposes  wholly  foreign  to  the  exercise  of  such 
powers.    6  S.  C.  436 ;  Cooley  on  Const.  Lim.  *116,  *119. 

Section  11  of  act,  (15  Stat.  393,)  is  in  violation  of  Article  II. 
section  20  of  the  constitntion. 

The  bonds  being  absolutely  void,  have  not  acquired  validity  by 
reason  of  any  matter  subsequent  to  their  issue.  Not  by  acts  of  the 
legislature.  15  Stat.  865 ;  16  Stat.  485.  These  acts  are  not  validate 
ing  acts.  4  Otto,  269.  Could  it  be  supposed  that  a  legislature 
wQch  prohibited  connty  commissioners  from  building  a  poor-house, 
withont  a  vote  of  the  people  (15  Stat.  989)  would  have  stultified 
itself  by  sanctioning  action  here?  As  to  purpose  of  second  act,  see 
House  Journal,  1877-78.  Not  havingpower  to  authorize,  the  legis- 
lature could  not  validate.  Coolejon  Const.  Lim.  ♦aSl;  13  Wis.  87. 
The  bonds  did  not  acquire  validity  under  judgment  in  Glenn  v. 
Counlj  Comniissioners.  The  plaintiff  here  was  neither  party  nor 
represented.  2  Dill,  on  Man.  Corp. ;  2  Duer,  664 ;  18  N.  T.  115 ; 
23  K.  T.  31 8 ;  26  Mich.  264 ;  2  Bligh  (H.  L.)  N.  R  312 ;  10  Rich. 
49L  Glenn  and  his  associates  were  individual  tax-payers,  suing  on 
BA.AE.R.Cas.— 15 
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their  own  aocoont  alone.  If  capable  of  sning,  the;  repreeented  odIj 
themselveB.  5  Rich.  Eg.  342 ;  11  Gray,  436 ;  Lleady,  610 ;  17  How. 
130.  See  remarkB  in  State,  ex  rel.  Hutib  v.  RobertBon,  MS.,  Dec. 
1877.  The  order  of  the  Supreme  Court  iu  the  Glenn  caae  does  not 
show  that  it  was  final.    It  doee  not  appear  that  iasaee  were  decided. 

The  bonds  have  not  become  valid  uy  reason  of  any  act  or  thing 
done  by  the  people  of  York  county.  The  acqnieecericeof  the  people 
of  York  county  was  apecially  reserved,  and  was  not  before  Juage 
Preasley  at  alL  We  were  prepared  to  show  that  eveiything  had 
been  done  in  prot«Bt  which  a  people  could  do.  Only  two  elections 
were  afterwards  held,  and  if  stock  was  held  up  to  filing  of  com- 
plaint, the  action  of  commissionere  could  not  estop  the  people.  10 
Wall,  676.  If  the  bonds  were  void,  thedoctrine  of  estoppel  can  have 
no  application.  Dill,  on  Mun.  Bonds,  52, 58 ;  20  Wall.  655.  Bat  de- 
fendants knowing  how  the  bonds  were  issued,  cannot  claim  the  bene- 
fit of  an  estoppel;  norcoald  claim  of  bona  fide  holder  avail  when 
there  is  total  absence  of  authority  to  issae. 

Mr.  J.  F.  Hart,  contra. 

Both  state  and  relators  are  estopped  from  bringing  this  action. 
The  state  is  estopped.  15  Stat.  395  ;  6  S.  C.  412 ;  15  Stat.  865,  §  7 ; 
16  Stat.  485  ;  and  in  connection  with  the  fact  that  York  and  Cnee- 
ter  were  the  only  counties  authorized  by  law  to  levy  a  tax  to  retire 
bonds  issued  iu  aid  of  railroads,  16  Stat.  288  and  797.  The  state 
IB  estopped.  10  Rich.  499.  The  relators  here  are  also  estopped. 
In  using  the  word  "  parties"  in  Harris  v.  Robertson,  the  court  meant 
to  include  privies.  If  not,  then  who  were  the  parties  in  the  Glenn 
easel  As  the  plainti^  there  were  tax-payers,  then  all  tax-pajers 
are  bound.  Coae,  §  142.  Otherwise,  every  taxpayer  might  bring 
his  separate  action.  And  all  people  of  York  are  bound,  because 
the  county  commissioners  were  parties.  The  judgment  there  bound 
the  county  and  all  people  in  it  10S.C.141;  7C)tto,376;  29  Iowa, 
197 ;  Freem.  on  Judg.,  ^  174,  176, 178. 

If  plaintiffB  are  not  estopped,  then  it  is  submitted  that  orisinal 
flnbscription  and  issue  of  bonds  were  authorized.  Const.,  Art.  lY., 
S  19 ;  Art  IX.,  %8;  1  DiU.  on  Mun.  Corp.  233.  Such  was  the 
intent  of  the  legislation.  15  Stat.  866;  16  Stat.  288,  48S,  797. 
This  is  contemporaneous  legislation,  to  which  we  may  resort  in 
cases  of  doubt.  Pot.  Dwar.  136,  189  and  note ;  191  and  note  ;  5 
Cranch.  1.  If  "or"  means  "and,"  as  intimated  in  the  Circuit 
decree,  the  execntdon  of  the  bonds  by  commissioners  alone  would 
make  them  valid.  5  Wall.  784.  If  power  was  not  fully  conferred 
in  original  acts,  defect  has  been  cored  by  subeeqnent  legislation. 
10  Rich.  494 ;  16  WaU.  663 ;  Dill  on  Mun.  Corp.,  §|  46,  424 ;  2 
Rob.  (1a.)  209.  If  these  acts  do  not  purport  to  be  vaJTidating  acts, 
it  is  01  no  consequence — the  form  is  not  material.  7  Wall.  619 ; 
22  Wall  75 ;  95  U.  S.  653:  121  Mass.  460 ;  76  N.  0.  489 ;  66  N. 
Y.  129  i  57  N.  T.  177 ; «  WaU.  203. 


Digitized  tvGOOJ^Ie 


THB  STATE,    ETC.,   V.   0.   AND  L.   B.   B    CO.  237 

The  act  of  the  commiflBioners  has  been  ratified  by  the  people  of 
T'ork,  88  held  by  the  Gircnit  decree  from  the  pleading  the  stat- 
Tites  of  the  state  and  other  matten  withinjudicial  cogaizajioe.  19 
N.  Y.  218 ;  17  N.  Y.  463 ;  34  EL  90 ;  5  Wall  772 ;  CilL  on  Mnn. 
Corp.,  §385. 

Ilie  legi&latnre  has  recc^ized,  the  conrta  sanctioned,  and  the 
people  ratified  these  bonds.  If  Glenn  v.  Conntv  Commissioners 
was  wrong,  it  cannot  now  be  reserved  so  as  to  anect  these  bonds. 
22  Iowa,  11 ;  8  WaU.  584 ;  1  "Wall.  175  ;  16  How.  432  ;  3  "Wall. 
330.  If  all  these  positions  are  erroneous,  neither  the  connty  of 
York,  nor  its  people  can  repudiate  the  contract  with  the  defend- 
ant railroad  company  while  holding  its  stock.  8edg.  on  Const. 
Law,  90;  19  Wall.  678. 

Oo  September  Idth,  1879,  this  court  passed  the  following 
order: 

It  is  ordered  Uiat  the  above  stated  case  be  re-argaed  at  the  next 
term  of  this  court.  The  attention  of  connsel  is  especially  directed 
to  the  following  questions,  some  of  which  were  not  fully  noticed 
in  the  former  argmnent,  viz.: 

1.  Does  the  constitution  of  1868  congtitate  the  Beveral  cotmtiee 
of  this  state  corporations  1 

2.  If  it  does  not,  has  the  general  assembly  power  to  do  so ! 

3.  Has  the  general  assembly  the  power  to  confer  upon  the 
board  of  coonty  commissioners  the  right  to  issue  negotiable  bonds 
for  the  pnrpose  of  aidintr  in  the  constmction  of  a  n^road  f 

MeesTB.  Simonton  &  Barker,  for  the  affirmative. 

The  constitatioQ  has  either  created  counties  corporations,  or 
oontemplatee  their  creation  into  corporations  by  the  general  assem- 
bly. Const..  Art  IV.,  §  19.  This  reo^;nizes  the  county  as  a 
nnit,  distinct  from  the  stata  Article  IX.,  section  8,  shows  that 
connHes  are  or  can  be  made  conwrations.  Compare  this  with  the 
nexteuooeeding  section.  'Die  eighth  section  speaks  for  the  present; 
the  ninth  commands  for  the  future. 

It  is  claimed,  however,  from  Art.  II.,  §  3,  that  there  is  no 
change  from  our  old  ]udi(ual  districts,  except  in  name.  The  last 
sentence  in  the  same  section  says  that  each  county  shall  constitute 
.in  election  district.  Up  to  tnat  time,  election  and  judicial  dis- 
tricts were  distiuct,  in  fact,  and  in  their  history. 

In  order  to  explain  our  position  we  must  go  into  a  brief  exami- 
nation of  the  history  of  the  state. 

From  the  earliest  settlement  of  South  Carolina  down  to  the 
adoption  of  the  constitution  of  1868,  the  entire  government  of 
the  ooTnmonwealth  was  in  the  hands  of  the  legislature.  With  the 
exception  of  a  few  incorporated  towns,  the  whole  municipal  ad- 
ministration was  exercised  and  supervised  directly  by  the  general 
assembly.  All  the  taxes  were  levied  by  that  body.  The  whole 
proceeds  of  taxation  went  into  the  state  treasury.    Every  dollar, 
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for  every  purpose,  geoeral  or  epecial,  from  the  building  of  the 
state-boaee  to  the  erection  of  a  cooutr  jail,  wae  appropriated  and 
expended  nnder  an  act  of  aseemblj.  From  the  moBt  petty  item  of 
expenditure — the  costs  of  a  constable  for  serving  a  warrant — to 
the  millions  expended  in  internal  improvements,  the  appropria- 
tion had  to  be  made  by  a  bill  originatii^  in  the  honse  of  represen- 
tatives, and  passed  with  all  the  formalities  required  by  the  consti- 
tntion.  There  were  no  district  taxes ;  no  distnct  f  nnde ;  no  district 
ptuposes,  in  which  the  people  of  the  district  had  any  exclnsive 
control ;  indeed,  had  any  voice  whatsoever.  An  election  district 
sent  its  senator  and  representatives  to  Colnmbia,  and  formshed  ita 
taxes.  Bat,  except  in  the  share  which  these  representatives  had 
in  the  vote  of  their  respective  houses,  the  district  had  no  voice  or 
claim  in  the  disbursement  of  the  money  they  raised.  For  very 
many  years,  indeed,  down  to  a  period  not  very  distant,  evety 
official  in  the  state  was  elected  or  appointed  by  the  general  as- 
sembly— governor,  judges,  clerks,  sherifb,  ordinaries,  tax  collec- 
tor, justices  of  the  peace,  magistrates,  managers  of  election,  com- 
missioners of  the  poor,  of  pnblic  buildings,  of  free  schools,  of 
roads,  bridges,  ana  ferries.  And,  notwithstanding  the  spread  of 
democratic  doctrines  throughout  the  Union,  and  in  spite  of  many 
efforts  to  the  contrary,  the  majority  of  these  offices  continued  to  he 
filled  by  the  general  assembly  until  the  new  constitution  of  1868 
was  adopted.  The  local  officers,  especiallv  the  commissioners  of 
the  poor,  of  public  buildings,  of  free  schools,  of  roads,  bridges  and 
femes,  appointed  by,  were  directly  responsible  to  the  legislature — 
made  their  annual  reports  to,  and  got  their  instructions  from  that 
body.  Annually  the  comptroller-general  reported  their  accounts, 
and  the  accounts  of  every  public  servant  in  the  districts,  to  the 
general  assembly ;  and  on  such  report,  and  upon  reference  to  and 
an  examination  by  committees  of  each  honse — an  examination 
going  into  eTery  item  of  charge — ^the  accounts  which  were  allowed 
were  paid  by  tne  state  treasurer,  after  an  appropriation  for  that 
purpose.  The  state  was  a  thoroughly  centralized  government : 
and,  with  the  exception  of  a  few  towns  and  villages,  there  was  no 
form  of  mauicipal  government— distinct,  self-eupporting — within 
the  limits  of  the  state. 

There  have  been  in  South  Carolina  three  kinds  of  territorial 
divisiona — counties,  election  districts  and  judicial  districts. 

Originally  there  was,  apparently  for  convenience  in  territorial 
designation,  counties,  sueu  as  Craven  county,  Berkeley  county, 
Granville  county,  and  Colleton  county,  with  outlying  precincts, 
such  as  Ninety-six,  the  Cberaws,  Camden,  and  so  forth.  After- 
wards, as  the  up-country  became  more  settled,  these  outlying  pre- 
cincts were  sub-divided  into  counties,  bearing,  for  the  most  part, 
the  same  names  they  now  do — Abbeville,  Fairfield,  Chester,  and 
so  forth.    1  Brevard  Dig.  253. 
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Tlie  jadicial  districts  were  formed  for  the  more  Bpeedy  and  con- 
venient  trial  of  canses  in  the  Court  of  Common  Pleas  and  General 
SeesioDfi. 

Originally,  the  only  coBrt  in  the  province  was  held  at  Charlee 
Town.  This  proving  the  cause  of  great  inconvenience,  circuits 
were  established,  and  the  province  was  divided  into  precincts  or 
districts.  Brev^,  219.  Charleston  precinct  embraced  all  the 
territory  between  the  Santee,  Combahee  and  the  sea;  Beanfort 
precinct,  all  the  territory  between  the  Combahee  and  Savannah 
rivers  and  the  sea;  Orangebarg,  between  the  Savannah,  Santee, 
Conearee  and  Broad  rivers,  extending  beyond  Newberry.  1  Bre- 
TanfDig.  256.  In  1798,  these  precmcts  or  districts  were  aab-di- 
vided  into  smaller  districts,  following  very  mnch  the  bonndariefl 
of  the  counties  which  had  been  previously  fixed,  but  not  so  abso- 
lutely or  in  every  instance.  For  instance,  Stimter  district  was 
composed  of  Claremont,  Clarendon  and  Salem  counties;  Eershaw 
district  comprehended  Bichland  and  Kershaw  counties;  Orange- 
bntg  district  comprehended  Orangeburg,  Lexington  and  Newberry 
counties ;  Georgetown  district  embraced  Williamsbarg,  Kingston 
and  Qeoi^town.  The  purpose  of  this  act  was  declared  to  be  a 
more  easy,  certain  and  uniform  system  of  judicature,  by  the  es- 
tablishment of  courts  under  proper  regulations  in  districts  of  con- 
venient dimensions.  This  division,  nowever,  was  in  no  sense 
political  or  municipal.  The  districts  were  not  ot^nnized — had  no 
powers  and  no  duties.  They  only  formed  the  boundary  lines 
within  which  process  from  a  particular  court-house  ran. 

The  third  division  of  the  state  was  into  election  districts.  These, 
in  some  instances,  covered  the  same  territory  as  the  judicial  dis- 
tricts. In  others,  as  in  Charleston,  Beaufort,  Colleton,  G^rge- 
town,  Sumter,  Horry  and  Orangebui^,  they  were  widely  different 
Charleston  judicial  district  had,  within  its  limits,  ten  election  dis- 
tricts, distinct,  separate,  independent  of  the  judicial  district. 
Georgetown  and  Horry  each  nad  one  and  a  lialf,  dividing  All 
Saints  between  them.  Some  eleotion  districts,  although  they  bad 
the  same  boundaries  as  the  judicial  district,  had  distinct  names — 
Lexington  district  was  represented  in  the  legislature  as  Saxe 
Gotha ;  Marion  as  Liberty.  Each  of  the  election  districts  bad  its 
separate  tax  collector,  and  they  approached  more  nearly  to  our 
present  idea  of  a  county  than  any  other  division. 

For  very  many  vears  a  political  struggle  was  waged  in  the  state, 
the  object  of  whien  was  to  make  the  judicial  districts  and  the  elec- 
tion districts  coterminous  and  the  same.  The  war  produced  a 
change  of  power  in  the  state,  and  the  convention  of  1865  nearly 
ended  the  stru^le  by  making  in  all  but  one  instance  die  desired 
change.  Every  judicial  district  in  the  state,  but  one,  was  made  an 
election  district ;  and  in  1868,  by  the  absorption  of  the  district  of 
Berkeley  into  Cliarleston,  the  entire  change  was  effected. 
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The  ootwtdtnlion  of  1868  made  all  the  judicial  districte  cormties, 
gave  to  the  le^tatore  the  rieht  under  certain  limitationB  to  make 
counties  at  its  pleasure,  and  declared  each  county,  existing  and  to 
exist,  aa  election  district. 

The  new  connty  Bystem  had  machinerv  provided  for  it,  whereby 
the  local  coucems  of  each  political  sub-aivision  should  be  adminis- 
tered by  a  board  elected  by  and  representing  the  conn^,  e^teoially 
charged  with  ita  local  concerns  of  every  description,  and  capable  of 
poBBeesing  and  of  using  power  of  taxation  over  the  county,  and  of 
thus  creating  a  connty  fund.  This  constitution  was  made  by  men 
who  had  had  a  wider  experience  than  in  South  Carolina.  They 
came  from  states  in  which  counties  had  been  in  the  habit  of  dis- 
chai^Dg  some  of  the  functions  of  government.  When  they  used 
the  wora  connty,  thev  meant  something  more  than  mere  territory. 
With  the  abolition  of  the  name  district,  a  peculiarity  in  this  state, 
was  effected  a  wide  revolution.  Instead  of  its  centralised  state 
government.  South  Carolina  was  placed  on  the  plane  of  what  Ur. 
Cooley  calls  the  American  system^  which  ia  "  one  of  complete  de- 
centralization, the  primary  and  vital  idea  of  which  is,  that  local 
affaire  shall  be  managed  by  local  authority,  and  general  affairs  only 
by  the  central  authority."  Const  L.  189.  The  result  is,  that  in 
eveiy  matter — in  all  expenses  incurred  in  the  care  of  the  poor ; 
erection  and  repair  of  public  bnildings;  payment  of  jorie^wil^ 
neBsea,  constables ;  all  expenses  of  court ;  salaries  of  county  officers 
— the  connty  ia  responsible,  and  provides  for  them  out  of  the 
county  funds  alone.  This  was  the  practical  operation,  under  the 
constitution,  in  every  matter  but  the  funds  for  educational  pur- 
poses. Aud  since  toe  adoption  of  the  last  constitutional  amend- 
ment, this  has  been  brought  within  the  general  system,  so  that 
every  dollar  need  for  county  purposes  is  raised  from  taxes  levied 
upon  and  collected  in  the  county,  and  is  expended  in  the  county  by 
the  county  officers,  each  county  raising  and  paying  ita  own  ex- 
penses, and  the  expenses  of  no  other  connty.  Tnis  revolution  in 
the  internal  adminLstration  of  the  state  forbids  the  idea  that  the 
counties  of  the  constitution  of  1868  are  nothing  more  than  the 
scrape  of  territory,  called  under  the  former  constitutions,  judicial 
districts,  with  no  functions  whatsoever. 

Under  second  question,  comisel  dted  Gen.  Stat  145 ;  19  "Wall. 
673 ;  7  Otto,  376 ;  Cooley  on  Const.  Lim.  87, 178, 191 ;  15  N.  T. 
M3 ;  27  Vt.  U2 ;  4  "WTieat  816 ;  16  WaU.  676 ;  18  Dl.  80 ;  Dillon 
on  Mun.  Corp.,  §  10,  a. 

Under  third  question,  couneel  cited  i  Bich.  882;  1  Spears,  218; 
8  Leigh,  120 ;  15  Conn.  475:  9  Hump.  252;  DiUon  on  Mun. Corp., 
§  105  a ;  19  "Wall.  677 ;  1  WaU.  176 ;  16  WaU.  669 ;  19  WalL  666 ; 
1  Black.  39:  2  CI.  «fe  Fin.  349. 

Messrs.  J.  F.  Hart,  Hemphill  &  Hemphill,  Bion,  Witherepoon 
&  Spencer,  on  same  Bide. 
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He&BrB.  LeConte,  Patterson  &  Gaston,  contra. 
In  addition  to  the  aathoritiea  in  their  former  ailment,  oonnael 
cited  as  foUowB : 

1.  1  McM.  222 ;  1  Spears,  218 ;  i  Rich.  382 ;  10  Pick.  172 ;  23 
Wend.  103 ;  Potter  on  Corp.,  §  432 : 1  Dillon  on  Mnn.  Corp.,  §  22. 

2.  9  S.  C.  1 ;  7  Otto,  374 ;  11  S.  0.  333. 

3. 1  Dillon  on  Mnn.  Corp.,  §§  23-30 ;  2  Id.  445 ;  9  B.  Mun.  330 ; 
9  Mo.  507 ;  8  Blackf .  361 ;  21  111.  451 ;  17  Wall.  322 ;  1  Otto,  540 ; 
3  HiU  (N.  Y.),  531 ;  31  Penna.  176 ;  26  La.  478 ;  28  Mich.  228 ;  18 
Gratt  338  ;  1  Black.  39  ;  12  Ohio,  375 ;  2  Kent,  275 ;  Cooley  on 
Const.  Lino.  230,  236,  238,  note  2,  250,  251, 252,  note  1 ;  Cooley  on 
Const.  Lim.  117,  211-235,  287 ;  104  Mbbb.  87 ;  62  K  Y.  160 ;  9 
Mich.  165 ;  40  Conn.  72 ;  15  N.  T.  643 ;  2  Kans.  215  ;  31  Vt  226  ; 
9  Cranch.  43. 

Wn.LASi>,  C.  J. — The  leading  qneBtion  in  this  ease  involves  the 
estoppels  resulting  from  a  previonB  action  arising  ont  of  the  same 
transactions.  The  action  is  in  the  name  of  the  state,  upon  the  re- 
lation of  citizenB  and  tax-payers  of  York  connty,  to  have  certain 
bonds  for  the  payment  of  money  issned  in  the  name  of  the  county 
of  York  declared  nnll  and  void,  as  issued  without  dne  authority  of 
law.  The  defendants  are  the  Chester  and  Lenoir  B.  B.  Co.,  to 
whom  the  bonds  in  question  were  issued,  certain  parties  claiming 
to  have  some  right  or  interest  in  the  said  bonds,  derived  from  the 
railroad  company  subsequent  to  their  delivery  by  the  connty  com- 
missioners to  such  railroad  company  and  the  county  commissioners 
of  said  county. 

It  is  alleged  that  a  suit  was  brought  prior  to  the  issue  of  such 
bonds  by  the  connty  commissioners,  and  whUe  such  issue  was  in 
contemplation  by  Glenn  and  others,  as  citizens  and  tax-payers  of 
York  connty,  to  test  the  authority  of  the  county  commissioners  to 
issue  said  bonds,  and  an  in  junction  prayed  to  restrict  them  from 
ifsning  the  same ;  that  the  Circuit  Court  refused  such  injunction 
and  dismissed  the  complaint,  and  that  such  judgment  was  affirmed 
on  appeal  to  this  coort ;  that  under  the  decision  of  that  case  and 
deeming  it  anthori^  for  so  doing,  the  said  connty  commissioners 
issned  said  bonds,  and  they  came  to  the  possession  of  the  parties 
holding  them  as  to  bona  fide  purchasers  for  a  valuable  consideration 
and  without  notice  of  any  defect. 

Tlie  question  of  the  enect  of  the  jndgment  in  the  case  of  Glenn 
V.  Connty  Commissioners,  6  S.  C.  412,  upon  the  present  case,  in- 
volves two  inqniries.  First,  as  to  its  effect  on  the  right  of  the 
present  plaintiss  to  maintain  their  action,  which  is  alleged  to  be 
U]>on  the  same  cause  of  action,  and  substantially  between  the  same 
parties.  Second.  What  right,  if  any,  the  present  defendants  ac- 
qnired  in  virtue  of  the  fact  of  having,  since  the  rendition  of  such 
judgment,  become  invested  with  the  rights  that  were  the  subject 
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of  controversy  tlierein.  The  first  of  theae  qneetions  is  substan- 
tiall;  identical  witU  that  which  would  have  been  raised  by  a 
former  plea  of  a  former  recoyer;  between  the  eame  parties,  on  the 
same  canse  of  action,  while  the  second  inquiiy  has  a  iarge  scope 
and  involves  the  whole  effect  by  way  of  estoppel  of  the  jadgment 
in  the  case  of  Glenn  v.  County  Commissioners,  in  SDStaining  the 
rights  which  they  claim  to  have  acquired  nnder  that  judgment. 

We  will  consider,  in  the  first  place,  whether  the  action  of  Glenn 
V.  Connty  ComtniBsionere  ie  to  be  regarded  as  a  former  recovery 
apon  the  same  cause  of  action  and  between  the  same  parties  as 
those  involved  in  the  present  case.  If  this  had  been  an  action  in 
the  nature  of  a  suit  at  common  law,  and  the  defence  of  a  fonner 
recovery  made  upon  the  record  of  a  judgment  in  an  action  at  com- 
mon law,  the  question  would  have  had  a  more  restricted  character 
than  in  tiie  present  case,  as  it  would  have  to  be  determined  in  view 
of  the  legal  effect  of  a  judgment  record  at  common  law.  The 
action  of  Glenn  v.  County  Commissioners  was  in  the  nature  of  a 
bill  in  equity,  and  the  present  action  is  of  the  same  nature.  Kquity 
will  not  permit  a  matter  once  formally  adjudicated  to  be  re-opened 
between  the  same  parties  or  those  holding  under  them  nnaer  its 
decree  in  a  collateral  proceeding.  The  remedy  of  parties  and 
privies  for  any  errors  of  fact  or  law  that  may  be  fonnd  in  a  decree, 
IS  by  appeal  or  petition  or  bill  of  review.  A  fonnal  proceeding 
by  way  of  review  is,  in  substance,  a  prolongation  of  the  original 
bill,  and  not  in  any  sense  a  collateral  proceeding.  Bnt  this  action 
is,  in  form  and  sulwtance,  a  collateral  proceeding.  The  complaint 
does  not  seek  to  reopen  a  decree  and  point  out  its  errors  for  cor- 
rection, but  treats  the  former  suits  as  void  in  toto  for  certain  rea- 
sons therein  assigned. 

Is  there,  then,  that  degree  of  identity  between  the  two  actions 
that  would  authorize  them  to  be  regarded,  as  in  substance  and 
effect,  between  the  same  parties  and  concerning  the  same  cause  of 
action  i  As  this  question  arises  in  equity,  sabsttmce,  rather  than 
form,  1b  to  be  looKed  at,  as  a  consequence  of  the  prevailing  habit 
of  equity.  Is  there,  then,  identity  between  the  causes  of  action  in 
the  two  casesi  The  question  in  the  Glenn  case  was  whether, 
under  the  act  of  the  legislature,  which  was  claimed  as  authority  for 
issuing  the  bonds,  the  connty  commiBsioners  had  a  right  to  make 
the  flnbscription  to  the  stock  of  the  Chester  and  Lenoir  B.  R.  Co., 
and  to  issue  the  bonds  of  the  county  of  York  in  payment  therefor, 
without  first  submitting  the  question  to  a  vote  of  the  people  or 
electors  of  the  county,  whether  such  subscription  should  oe  madet 
If  that  question  was  decided  in  the  affirmative,  then  it  would  fol- 
low, as  a  consequence,  that  the  prayer  of  the  complaint  for  an  in- 
junction would  be  denied,  and  the  county  commissioners  would  be 
free  to  proceed  and  issue  the  bonds  at  tlieir  discretion.  The  qnes- 
tion  in  the  present  case  is  identical  with  that  jost  stated.     The 
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'difference  between  the  two  cases,  as  far  as  it  ooncerns  the  caose  of 
action,  IB  in  the  natnre  of  the  relief  demanded.  Glenn's  case  only 
soQfht  an  injunction,  as  no  rights  had  been  acquired  at  that  time 
under  the  intended  action  of  the  county  commiBsionerB,  bat  at  the 
time  of  the  commencement  of  the  present  action  such  right  had 
inatnred,  and  the  relief  could  not,  to  oe  effectual,  fall  short  of  a 
decree  declaring  snch  right  to  be  invalid.  It  may  be  contended 
tliat  the  prayer  for  relief  is  not  a  test  of  the  identity  of  the  canscs 
of  action ;  it  is  enongb  to  say  that  it  is  not  in  the  present  case. 
The  controrersy  is  the  same  throughout,  resting  on  the  same  facts 
and  views  of  the  law.  At  one  stage  of  the  controTersy  one  measure 
of  relief  is  called  for,  while  at  another  and  more  advanced  stage 
that  measure  of  relief  may  be  inappropriate  and  different  relief  de- 
ixianded.  It  cannot  be  questioned  that  two  actions,  brought  at 
different  stages  of  the  same  controversy,  although  moulded  to  the 
epecial  circumstances  existing  at  the  respective  times  of  their  com- 
mencement, yet  each  tending  to  the  same  general  resolt,  must  be 
regarded  as  involving  the  same  cause  of  action.  If  the  contrary 
was  admitted,  there  would  be  no  stability  of  rights  under  ludg- 
ments,  for  the  moment  a  transaction,  even  juiHcially  soetained, 
passed  into  a  new  stage  of  development,  it  would  be  thrown  open 
to  question  from  its  very  origin.  As  applied  to  proceedings  in 
equity,  this  view  is  Bostamed  by  the  principles  on  which  equity  ad- 
ministera  jostice.  The  contrary  womd  tend  to  deprive  equity  of 
that  characteristic  power  of  adapting  itself  to  courts  contempo- 
raneona  and  successive,  which  is  tne  ground  on  which  it  has  mam- 
tained  itself,  side  by  side,  with  the  courts  of  common  law.  It  moat 
be  couclnded  that  in  substance  and  effect,  and  therefore  in  the  view 
of  equity,  the  two  causes  of  action  are  identical. 

It  oecomes  necessary,  then,  to  inquire  whether  there  is  a  substan- 
tial identity  as  to  parties.  The  formal  record  in  the  case  of 
Glenn  v.  County  Commissioners,  is  not  before  us,  so  that  we  are 
compelled  to  take  the  title  of  that  canse  as  it  is  reported  in  6  S.  O. 
413.  It  is  there  stated  to  be  an  action  by  E.  L.  Grlenn  and  others, 
alleging  themselves  to  be  citizens  and  tax-payers  of  York  county, 
agaiuBt  H.  K.  Koberts  and  others,  as  county  commisBiouers.  The 
present  action  is  in  the  name  of  the  state  upon  the  relation  of  cer- 
tain other  persons,  alleging  themselveB  to  be  citizens  and  tax-payers 
of  York  county,  against  the  connty  commissioners  of  that  county 
and  parties  who,  since  the  case  of  Glenn  was  decided,  have  become 
holders  of,  or  interested  in,  the  bonds  issued  by  the  county  com- 
missioners. As  far  as  it  regards  the  defendants,  the  identity  ib  com- 
plete, as  the  addition  of  puiies  who  have  acquired  an  interest  in 
the  controversy  since  the  judgment  in  the  lirst  case,  is  a  circum- 
stance consistent  with  the  fact  of  the  identity  of  the  controversy  in 
the  two  cases.  Had  the  case  of  Glenn  contmued  undecided  to  the 
present  time,  and  were  the  pl^ntiffs  in  that  case  seeking  still  the 
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general  reBults  songbt  by  tlie  complaint  in  that  case  in  some  form 
to  Buit  the  condition  of  matters  that  have  arifien  since  that  anit  was 
commenced,  it  would  be  a  matter  of  prudence  to  make  the  persons 
-who  had  acquired  rigbte  after  the  commencement  of  that  salt 
parties,  bo  that  a  direct  decision  npon  their  individual  rights  coald 
be  reached,  which  should  act  immediately,  and  not  merely  in- 
directly, upon  them.  Parties  acquiring  an  interest  in  the  subject 
matter  of  a  suit  after  action  commenced,  from  or  under  the 
parties  to  such  action,  apart  from  the  qnestion  of  notice,  are  priviee, 
and  it  certainly  cannot  be  contended  that  there  is  a  want  of  iden- 
tity between  the  suits  in  equity  merely  because  persons  who  are 
pnviea  under  the  one  are  made  parties  to  the  other. 

Are,  then,  the  plaintiffs  in  the  two  cases  to  be  regarded  as,  snb- 
stantially,  and  in  the  view  of  equity,  identical !  It  is  necessary  to 
look  to  the  character  of  suite  like  the  presentinorderto understand 
fully  the  nature  of  this  question.  This  belongs  to  the  class  of  rem- 
edies proceeding,  nominally,  in  the  right  of  the  state,  but,  actually, 
in  the  interest  of  a  class  of  individuaJs  having  common  rights  that 
need  protection.  It  is,  therefore,  related  to  tbat  more  general  class- 
where  individuals  possess  the  right  to  represent  the  class  to  which 
they  belong  in  respect  of  rights  cither  common  to  the  class,  or 
competing  as  to  a  certain  subject  of  property.  A  bill  to  enjoin  a 
common  nuisance  is  an  instance  of  this  class,  based  on  common 
rights,  and  a  creditor's  bill  another,  based  on  competitive  rights. 
This  jurisdiction,  in  some  respects,  rests  on  the  principles  of  a  pro- 
ceeding in  rem,  as  the  court  of  equity,  through  it,  lays  its  hands 
upon  a  fund  at  the  instance  of  some  of  the  parties  interested  in  it, 
and,  by  a  proper  proceeding,  administers  it  with  a  conclusive  effect 
upon  the  rights  of  all  others  having  similar  rights  thereto. 
Although  equity,  as  a  system,  proceeds  upon  the  ground  of  per- 
sonal duty,  and  hence  against  persons  rather  than  things,  yet  there 
are  many  instances  where  proceedings  in  equity  partake  of  the 
nature  of  an  action  in  rem.  Another  principle  tnat  appears  to  be 
fundamental  to  such  jurisdiction  by  means  of  claes  representation, 
has  an  analogy  to  the  familiar  principle  of  the  law  that  where 
rights  of  a  certain  nature  are  common  to  large  classes  of  persons^ 
individuals  may  acquire,  by  prior  occupancy,  a  superior  right, 
whether  temporary  or  permanent,  over  all  others  of  that  classinre- 
spect  of  Bucn  right.  The  strict  illustration  of  this  principle  is 
where  such  common  right  has  its  origin  from  the  law  oi  nature,  as 
in  the  ease  of  waste  and  unoccupied  lands  never  subjected  to  indi- 
vidual right,  and  animals  ferse  naturee,  and  the  like.  Where  many 
have  a  common  right  to  the  means  of  protection  by  a  legal  proceed- 
ing, this  principle  is  suggested  and  would  enable  such  as  seek  the 
remedy,  with  tne  advantage  of  priority,  to  have  a  superior  right  to 
prosecute  sucb  remedy.  Where  there  are  competing  rights  in  a 
single  subject,  equity  recognizes  and  protects  the  priority  by  injunc- 
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tion,  as  in  the  case  of  a  creditor'e  bill.  This  right  of  representa- 
tion  IB,  however,  from  its  nature,  subject  to  the  restriction  that  the 
door  of  controversy  most  be  opened  to  all  of  the  class  represented, 
"who  may,  on  certain  conditions,  unite  in  exercising  control  over 
the  prosecntion  of  the  remedy. 

Common  or  public  rights  having  their  origin  in  the  municipal 
lav,  are  usnallj  protected  by  the  action  of  the  public  authonty. 
In  England  thlt  right  of  procedure  is  in  the  King  or  his  attomey- 
generu,  while  with  us  it  is  in  the  state.  It  is  cnstomary  to  allow 
private  individuals  having  a  personal  interest  in  the  protection  of 
Bneh  rights,  to  use  the  name  of  the  state  for  the  purpose  of  pro- 
tecting them,  and  applying  the  principles  of  class  representatioQ,  a 
E>rtion  of  the  persons  of  the  community  are  enabled  to  become  re- 
tors,  such  a  proceeding  being,  in  reality,  the  representatives  of 
the  class  to  which  such  relators  belong. 

Sach  is  the  nature  of  the  present  action.  Whether  the  name  of 
the  state  is  indispensable  in  such  proceedings  need  not  be  con- 
radered.  If  it  is  not,  then  in  the  present  case  its  nee  may  be  treated 
"with  snrplnsage,  and  the  nature  of  the  case  regarded  as  the  same  as 
if  the  action  Imd  proceeded  wholly  in  the  names  of  the  persons  here 
e^led  relators,  as  was  the  case  in  Glenn  v.  Oonnty  Commissioners. 
Jif  on  the  other  hand,  the  name  of  the  state  is  indispensable,  then 
the  want  of  such  name  woold  have  constituted  a  ground  of  defence 
in  Glenn's  case.  As  no  such  objection  was  made  in  that  case,  it 
mnBt  be  treated  as  if  it  had  been  properly  brought  in  the  name  of 
the  state.  In  this  view,  the  difference  between  the  two  cases 
would  be  resolved  to  Uiat  of  a  misnomer  alone,  and  that  equity,  at 
leasL  would  overlook. 

We  come,  then,  to  the  main  question  involved,  as  it  regards  the 
identity  of  the  plaintiffs  in  the  two  cases.  It  is  easy  to  see,  from 
the  prmciples  already  stated,  that  the  rights  that  were  represented 
in  the  former  case  are  here  attempted  to  be  represented  again  for 
the  same  general  purpose.  The  principle  of  representation  is  em- 
bodied in  Section  142  of  the  code,  as  follows :  "Where  the  question 
is  one  of  a  common  or  general  interest  of  many  persons,  or  where 
the  parties  are  very  numerous,  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for  t!ie 
benefit  of  the  whole."  It  is  clear  that  this  language  contemplated 
cases  where  the  results  of  such  an  action  would  affect,  finally  and  con- 
dufiively,  a  larger  number  of  persons  than  tihose  who  are  immediate 
partiee,  for  the  object  of  the  section  was  to  enable  some  of  a  class  to 
act  in  a  manner  conclusive  to  otliers  of  the  same  class,  by  representing 
them.  Without  the  aid  of  this  provision  of  the  code,  or  the  prin- 
ciples on  which  it  was  founded,  the  immediate  parties  could  hind 
themselves:  that  in  which  thej  needed  the  aid  of  the  statute,  or 
the  principles  that  existed  prior  to  it,  was  that  the  subject  of  the 
controversy  might  be  exclusively  affected  in  such  a  way  as  to  bind 
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others  act  partiee,  but  merely  represented  bj  others  as  snch.  The 
code,  evidentlj,  was  not  intended  to  ezdode  others  who  might 
choose  to  come  in  with  those  who  assume  to  act  as  their  represent 
tatives,  but  is  consistent  with  tlie  idea  that  if  they  stand  ont  thej 
will  be  bound  by  what  is  done  in  their  name.  It  woold  follow 
that  when  plaintim,  or  relators  standing  in  the  place  of  plaintiffs 
representing  a  class  of  persons,  bring  an  action  based  on  such  class 
rights  and  are  defeated  in  snch  action  on  the  merits,  no  snbeeqnent 
action  can  be  efiectually  brought  by  the  same  parties  or  by  other 
parties  of  the  class  thus  represented.  This  wonld  dispose  of  the 
present  appeal  if  it  shall  appear  that  the  case  of  Glenn  v.  County 
Commissioners  was  decided  finally  and  on  the  merits,  provided  the 
use  of  the  name  of  the  State  does  not  interfere  with  the  applica- 
tion of  the  principles  that  would  apply  had  the  present  suit  been 
maintainable  and  actually  brought  m  the  name  of  the  relators  wUh- 
ont  that  of  the  State.  Tnis  last  proposition  will  be  first  considered. 
It  is  not  reasonable  to  snppo^  that  the  State,  in  lending  its  name 
to  individuals  for  the  protection  of  their  rights,  intended  to  subvert 
the  principles  governing  controversies  of  the  class  to  which  this 
belongs.  We  need  not  consider  what  would  be  the  result  if  the 
State,  haviujg  a  substantial  interest  in  this  action,  shonld  claim  diat 
it  was  not  affected  by  the  case  of  Glenn,  for  that  is  not  the  case 
here.  The  State,  as  such,  has  no  interest  in  the  suit  beyond  the 
indirect  interest  of  having  protection  afforded  to  the  common  and 
public  righto  represented  Dy  the  relators.  It  must  then  be  consid- 
ered that  the  same  principles  apply  to  the  present  case  that  would 
«pply  had  the  relators  been  the  only  plaintiffs  and  capable  of  pros- 
ecuting as  such.  Then  all  that  remains  is  the  inquiry  whether  the 
case  of  Glenn  v.  County  Commissioners  appears  to  have  been 
finally  and  conclnsiTely  decided  upon  the  merits. 

We  will  consider,  in  another  place,  the  matters  of  fact  and  law 
decided  in  that  case,  bnt  at  present  the  question  is  whether  the  dis- 

rition  must  be  regarded  as  upon  the  merite  of  the  controversy, 
it  appears  that  the  bill  was  dismissed  for  lack  of  proper  par- 
ties, for  the  want  of  a  statement  of  a  sufficient  cause  of  action, 
or  for  defect  of  proof  leading  to  a  non-suit,  then  nothing  would 
prevent  its  renewal  in  the  fonn  in  which  it  appears  in  the  present 
case.     But  can  such  a  conclusion  be  drawn  1 

It  is  stated  in  the  report  of  the  case  (6  S.  C.  415),  that  "  on  Au- 
gust 16th,  1873,  the  cause  was  heard  upon  its  merito  before  the  Hon. 
Judge  Mackey,  who,  on  September  I2th,  1873,  filed  the  following 
order  and  decree." 

The  opinion  of  the  Circuit  Judge  is  confirmed  as  to  the  merits 
of  the  case.  He  says;  " I  have  considered  the  questions  at  issue 
solely  upon  their  merite,  and  without  interposing  those  technical 
rules  of  practice  which  would  have  justified  the  court,  sua  sponte, 
in  dismissing  the  complaint."    "What  would  have  justified  the 
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oonrt,  ena  spoote,  in  disniiseiiig  the  complaint  is  not  stated,  aod  as 
no  defect  of  iomdicdon  has  li^en  so^eeted  as  appears,  cannot  be 
conjectnred,  ont  it  is  quite  apparent  tbat  no  objection  had  been 
taken  to  matters  of  form,  as  tnen  it  wonld  have  been  nnneceesaiy 
to  eaggest  the  possibility  of  the  dismissal  of  the  compWut,  sna 
sponte.  The  decree  was,  then,  clearlr.  on  the  merits.  The  plain- 
tsffa  appealed  from  the  decree,  and,  of  conrse,  only  raised  by  way  of 
appeal,  questions  of  anbstance.  The  appeal  was  diBmissed  by  this 
court,  and  that  left  the  decree  of  the  Circnit  Court  standing  on  the 
ground  on  which  it  was  originally  pronounced.  It  is  true  that  the 
majority  of  this  court  did  not  state  the  grounds  for  dismissing  the 
appeal,  but  that,  though  of  interest  in  an  aspect  not  at  present  un- 
der consideration,  is  of  no  importance  to  the  preeent  question.  If 
it  is  assumed  that  the  appeal  was  dismissed  for  irregularity  and  not 
npon  the  merits,  that  would  not  alter  its  effect,  for  it  left  the 
CircDit  decree  standing  with  the  same  force  and  eSect  that  it  had 
w^hen  first  prononncedT  It  must  be  concluded  that  the  Circuit  de- 
cree in  ihe  case  of  Glenn  v.  County  Commissioners  was  a  decision 
xipon  the  merits,  and  in  its  nature  nnal  and  couclusiye  and  a  bar  to 
tEe  present  action. 

Although  it  may  not  he  necessary  in  order  to  dispose  of  the 
present  appeal  to  go  beyond  the  matters  already  discnssed,  yet  the 
importance  of  the  principles  and  the  magnitnde  of  the  interests 
iDTolved,  render  it  appropriate  tbat  certain  other  questions  raised 
in  the  case  should  receive  consideration.  Among  these  one,  already 
noticed,  is  entitled  to  a  place,  namely,  what  is  the  effect,  by  way 
of  estoppel,  of  the  decree  in  Glenn  v.  County  CommiaaionerB,  con- 
sidered  apajt  from  the  question  of  the  bar  of  a  future  action  created 
by  SQch  aecreel  Assuming  tbat  there  was  no  formal  objection  to 
the  maintenance  of  the  present  action,  must  the  matters  decided  in 
tbe  Glenn  case  be  regarded  as  so  far  settled  between  the  present 
parties  that  the  record  in  that  case  is  conclusive  of  all  the  allega- 
tions of  fact  and  law  in  tbe  present  complaint  t  It  is  clear  that  the 
county  commiBeioners,  being  parties  to  both  suits,  have  a  r^ht  to 
rely  on  the  conclusive  cJiaracter  of  the  decree  in  that  case.  H  they 
had  not,  they  might  be  placed  in  the  position  of  having  unlawfully 
issued  the  bonds  in  controversy,  although  at  tbe  time  of  issuing 
them  thev  had  the  sanction  of  a  decree  of  the  Circuit  Court  in  a 
suit  to  wticb  they  were  parties,  afSrmed  as  the  result  of  an  appeal 
to  the  Supreme  Court.  The  other  defendants  stand  in  the  posi- 
tion of  having  acquired  rights  under  tbe  decree  in  question,  and 
upon  the  faith  of  such  decree.  By  the  acquisition  of  such  rights 
they  became  privies  to  the  decree,  and  had  a  right  to  rely  on  its 
estoppels  and  were  bound  by  its  consequences.  As  such  they  may 
allege  the  bar  of  the  decree  to  any  further  agitation  of  tbe  ques- 
tions involved,  as  they  would  be  precluded  from  averring  against 
BBch  decree,  as  it  regards  its  effect  upon  the  property  acquired  by 
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them  under  the  decree,  had  it  gone  against  their  intereste,  as  e: 
ally  as  if  they  had  been  parties  to  the  Bait  in  which  the  decree 
was  rendered.  It  would  not  be  qneetioned,  if  the  subject  of  the 
former  action  wa«  the  title  to  land,  that  a  decision  thereon  would 
conclude  all  parties  becoming  purchasers  after  judgment  from  par- 
ties bound  by  such  judgment.  In  the  present  instance  the  subject 
of  the  action  was  a  power  to  issue  bonds,  and  the  question  was  its 
legal  yalidity,  and  tne  defendants,  who  have '  taken  bonds  under 
such  power,  may  well  contend  that  their  titles  were  concluBirely 
pasged  upon  when  the  power  under  which  it  had  arisen  was  judi- 
cially sanctioned.  It  would  follow  tliat  in  the  present  case  they 
have  the  right  to  set  np  the  decree  as  a  bar  and  estoppel  to  any  at- 
tempt to  disturb  the  decision  on  which  their  title  rests. 

We  have  said  in  State  v.  County  Treasurer  (MS.,  Dec,  Nov., 
1877)  that  as  a  majority  of  the  court  who  decided  Glenn's  case 
did  not  disclose  the  grounds  of  their  decision,  this  conxt  is  not 
committed  to  any  view  of  the  questions  discnsaed  in  that  case,  and 
that  the  coort  deems  all  questions  of  taw  that  arose  therein  as  open 
and  undecided,  except  so  far  as  relates  to  the  parties  in  that  action. 
Parties  here  should  be  taken  to  include  privies ;  indeed,  privies  are 
always  intended  when  a  general  reference  is  made  to  parties.  This 
court  concurs  in  the  positions  taken  in  the  dissenting  opinion  in  the 
Glenn  case,  and  if  the  question  was  open  before  ns  would  have  no 
hesitation  in  placing  the  case  upon  such  grounds. 

This  extension  of  the  protection  of  a  decree  to  thoee  deriving 
their  rights  under  it  at  any  time  subsequent  to  such  decree,  when 
in  harmony  with  the  technical  rules  that  govern  remedies  and  their 
effects,  is  demanded  by  a  principle  that  has  received  its  most  nn- 
qualified  statement  in  the  case  of  Gelpcke  v.  City,  1  WalL  175.  It 
is  there  held  that  if,  at  the  time  when  municipal  bonds  are  issued, 
the  law,  as  erponnded  by  the  highest  court  of  a  State,  sanctions 
the  validity  of  such  issue,  no  sabseqaent  decision  of  the  court  can 
impQgn  the  validity  of  such  bonds  T>y  overruling  its  former  deci- 
sion. This  principle  is  applied  in  that  case  in  the  most  general 
manner,  and  without  regard  to  whether  the  former  decision  was 
upon  the  power  or  authority  to  issue  the  particular  bonds  in  ques- 
rion.  It  is,  therefore,  in  effect  placing  the  principle  of  stare  decisis 
upon  higher  ground  than  it  has  ever  before  occupied.  We  are  now 
<:ompelled  by  the  language  of  the  case  to  believe  that  the  Supreme 
Oiiurt  of  the  United  States  intended  to  hold  that  a  decision  of  a 
State  court  overruling  a  former  decision,  under  such  circumstances, 
becomes,  in  effect,  a  Taw  of  a  State  impairing  the  obligation  of  a 
contract,  so  as  to  become  involved  under  the  Constitution  of  tlie 
United  States.  We  cannot  assume  that  tliat  court  intended  to  ex- 
pand the  constitntional  sense  of  the  word  "  law"  so  as  to  become  a 
guarantee  that  no  State  court  should  violate  the  rale  of  stare  decisis 
Eo  as  to  affect  contract  rights.     Whatever  difficulty  may  suggest 
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itself  as  to  tlie  poesibOity  of  safely  applTing  the  principle  id  qnes- 
tioQ  ID  the  naked  form  Id  which  it  is  preeeDted  in  the  case  jnst 
cited,  it  is  easy  to  recognize  the  priDcipIe  itself  as  inst  and  Buitable 
to  be  applied  whenever  the  natore  of  our  remedial  system  will  ad- 
mit of  it.  Id  the  present  case  its  application  is  coDsistent  with 
the  mles  governiiig  the  proper  efFect  of  remedies,  and  therefore 
jnstifiable. 

It  only  remains  to  notice  the  objection  that  was  raised  npoD  the 
arg;nm«)t  of  the  appeal,  that  the  coantj  of  York,  not  being  a  cor- 
poration, bonds  issned  in  its  name  are  withont  validity.  The  ques- 
tion of  the  right  of  the  connty  commisGioners  to  isBQe  the  bonds  of 
the  ooonty  of  York,  that  was  presented  in  Glenn's  case,  necessarily 
involved  the  further  question,  whether  the  connty  of  York  is  capa- 
ble, legally,  of  making  a  valid  bond,  and  therefore,  it  is  manifest 
that  the  qneetion  cannot  be  re-opened  in  the  present  case.  If  it 
ooald  be,  it  wonld  not  be  necessary  to  consider  the  broad  qnestion 
whether  the  county  of  York  is  a  corporation.  It  would  be  sufB- 
cient  to  ask  whe&er  it  bad  legal  power  to  contract  obligationa 
within  the  scope  of  its  legitimate  interests.  If  it  possesses  snch 
capacity,  the  only  question  would  be  whether  the  legislature  had 
anthorized  its  exercise,  and  that  question  is  disposed  of,  as  between 
the  present  parties,  by  the  decree  in  Glenn's  case.  It  will  be  con- 
ceded, without  difScnlty,  that  it  is  competent  for  the  legislature  to 
confer  npon  the  people  of  a  county  power  to  incur  obligationa 
binding  upon  them,  as  a  community,  unless  forbidden  by  tae  con- 
stitution. The  argument  before  ua  has  been  mainly  addressed  to 
the  question  whether  the  constitution  has  created  the  counties  into 
corporations,  or  so  arranged  their  character  and  powers  as  to  amount 
to  exhaustive  legislation  on  the  subject,  thus,  impliedly,  ezcluding 
the  legislature  from  legislating  either  antagonistically  or  cumula- 
tively on  the  same  suDJect.  This  view  is  not  a  necessary  one  to 
the  matters  at  issue  in  the  present  case.  The  tme  inquiry  is, 
whether  there  is  anything  in  the  constitution  that  precludes  the 
l^slatore  from  permitting  the  counties  to  incur  any  obligation 
wnatever  in  the  nature  of  a  contract ;  for  the  objection  is  such  as 
would  apply  to  any  contract  obligation  whatsoever.  It  is  impos- 
sible to  nnd  any  clanse  in  the  constitution  that  admits  of  the  con- 
struction contended  for;  but,  on  the  contrary,  there  are  provisiona 
of  a  positive  character  from  which  it  is  reasonable  to  infer  tliat  the 
counties  were  intended  either  to  have  originally  or  from  the  legis- 
latnre  capacity  to  contract  obligations  necessary  to  the  transaction 
of  their  local  business. 

Section  19,  Article  IT.  of  the  constitution  provides  that  "  the 
qualified  electors  of  each  county  shall  elect  three  persons,  for  the 
term  of  two  years,  who  ahall  constitute  a  board  of  county  commis- 
sioners, whicl)  shall  have  jurisdiction  over  reads,  highways,  ferries, 
bridges,  and  in  all  matters  relating  to  taxes,  disbursements  of 
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money  for  oonnty  pnrpoeee,  aud  in  eveiy  other  case  that  may  be 
neceaeaiy  to  the  intenutl  improvements  and  local  concern  of  die 
respective  conntieB."  Here  is  an  express  ree<^;mtion  of  the  capac- 
ity of  the  commnnitieB  styled  counties  to  have  interests  pecnliar  to 
themselves  and  not  common  with  all  other  citizens  of  the  state. 
The  terms  "local  conoems"  are  of  the  most  general  character,  and, 
that  they  are  not  intended  to  be  confined  to  such  matters  of  state 
administration  as  may  happen  to  fall  for  execntion  within  the  ter- 
ritorial limits  of  the  respective  counties,  is  evinced  by  the  provision 
for  "internal  improvements;"  clearly  internal  improvements  of  a 
general  character  as  affecting  the  state  at  large,  or  one  or  more 
counties  were  not  here  referred  to  as  the  admmistration  of  snch 
improvements  wonld  not  be  committed  to  boards  circnmscribed  by 
county  lines,  bnt  to  more  general  bodies,  whose  jorisdiction  would 
be  commensurate  with  the  local  extension  of  snch  internal  improve- 
ments. It  must  then  be  nnderstood  that  what  may  be  called 
counts  improvements  may  be  brought  within  the  capacity  of  the 
counties  as  local  commnnitiea.  The  words  internal  improvements 
admit,  naturally,  of  an  extended  signification.  It  is  left  to  the  leg- 
islature to  fix  tne  character  of  the  improvflnents  that  may  be  thns 
undertaken  within  the  scope  of  the  sense  of  the  constitution.  The 
right  of  improvement  embraces  power  to  create  facilities  that  do 
not  exist.  The  right  to  make  improvementB  of  a  local  character 
implies  power  to  acquire  and  hold  properlr  and  to  renew  obliga- 
tions ana  make  contracts  in  relation  to  sucn  property  as  ordinary 
means  for  that  pnrpoee.  It  cannot  be  doubted  that  if  the  legislar 
tnre  should  anthonze  a  eonnty  to  purchase  the  road  and  franclusefi 
of  a  turnpike  company  and  throw  the  road  open  to  the  public,  that 
Each  a  transaction  wonld  be  an  improvement  in  the  sense  of  the 
constitution.  To  allow  such  a  transaction  is,  impliedly,  to  aUow 
an  obligation  to  be  contracted  for  that  porpose. 

Section  8,  Article  IX.  of  the  constitution  Bpeaks  of  the  "corpo- 
rate pnrpoees"  of  counties  as  objects  for  raising  and  expending 
eonnty  taxes,  thus  strengthening  the  view  already  presented,  that 
these  commnnities  are  capable  of  acquiring  interests  distiuct  and 
apart  from  snch  as  concern  the  state  at  large ;  the  limit  is  put  by 
the  constitution  to  the  extent  or  character  of  such  corporate  pnr- 
poeee. That  the  community  may  have  local  interests  calling  for 
the  expenditure  of  money  is  clearly  recognized  and  provided  for, 
and  that  implies  the  power  of  incurring  obligations  and  of  aatisfy- 
ine  them. 

It  must  be  concluded  that  there  is  no  constitntional  restriction 
depriving  the  le^sktore  of  the  power  of  authorizing  counties  to 
incur  obligations,  and  that  is  decisive  of  the  question  nnder  consid- 
eration. 

The  judgment  mnst  be  afSrmed  and  the  appeal  dismissed, 

MoIvEB  and  MoGowan,  A.  J.'s,  concurred. 
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The  doren  casea  above  reported  involye  the  coneideration  of  a  very  inter- 
ntiiig  and  complex  qneation  in  modem  law,  viz.,  the  validity  or  invalidity 
of  municipal  bondi  iMoed  is  aid  of  railroad  companiei.  Although  the  topic 
U  compaiatively  &  new  one,  having  only  beea  brought  to  the  attention  of  the 
court!  within  the  past  twenty  or  twenty-five  years,  it  has  already  given  rise 
to  a  vast  amount  of  litigation  and  entailed  a  formidable  array  of  judicial 
dednoDS  which  are  uufortuuately  by  no  means  altogether  harmonious.  The 
great  nomber  of  these  dedsioDB  and  the  wide  divergence  of  the  views  ex- 
prtMed  in  them  render  it  difficult,  nay  imposaible,  to  present  in  this  note 
ujthing  like  a  o(»aplet«  exposition  of  the  law  on  this  {wint.  The  aim  will 
be  tbernore  merely  to  state  such  general  principles  as  have  been  well  settled 
by  repeated  decimons,  and  to  refer  the  reader  to  the  most  recent  cases  in  the 
Tuious  States,  where  those  principles  have  been  enunciated. 

It  Hems,  in  the  flrst  place,  to  be  universally  admitted  that  muidcipalitiee 
hive  no  inherent  or  implied  right  to  subecribe  to  or  to  issue  bonds  in  aid  of 
»  rsilrosd  company,  altnough  tne  purpose  ma^  be  to  enable  such  company  to 
conitruot  its  roads  by  or  through  such  municipality. 

Bt  Joseph  Township  e.  Rogers,  1^  Wall.  644;  South  Ottnwn  c.  Perkins, 
MU.  8.  360;  People  c.  Mitchell,  SS  N.  Y.  331;  Pa.  R  K.  Uo.  n.  Phila- 
delphis,  47  P&,  Bt.  189;  Lamoille  Valley  R.  R  Co.  e.  Furfleld,  61  Tt.  237; 
Delswsre  County  e.  McClintock,  51  Md.  830;  Jeffries  e.  Lawrence,  42  Iowa, 
4se;  Bsmaa  n.  Lacoo,  64  III.  461;  French e.  Feschemaker,  24  CsL  018;  Brodie 
>.  HcCabe,  88  Ark.  690;  Lewis  e.  Shreveport,  8  Woods,  205;  Fitzman  e. 
Freeburg,  93  III.  Ill;  Gaddis  e.  Richland  Co.,  1  Pid.  119;  Ogden  o.  Co.  of 
DsricM  (supra) ;  Cogwin  o.  Town  of  Hancock  (gupra) ;  Welch  s.  Post  (supra) ; 
Goddard  v.  Stockman  (supra).  In  order  to  confer  such  a  power  there  must 
be  an  express  legislative  enactment. 

Huchaoubt  has,  however,  been  entertained  as  to  the  constitutional  right 
of  the  legislature  to  confer  such  a  power,  and  upon  this  point  a  great  numBer 
of  decisions  have  been  rendered.  The  (question  turns  altogether  upon  what 
b  sod  what  b  not  a  conatitutional  exercise  of  the  taxing  power.  The  funds 
necessary  to  pay  the  principal  and  interest  of  such  bonds  mu«t  of  course  be 
ruMd  by  taxation  from  the  inhabitants  of  the  municipality.  Taxation  how- 
erer  can  only  be  imposed  for  public  purposes.  Is  the  construction  of  a  rail- 
twd  by  a  private  company  to  or  post  a  town  to  be  considered  as  a  publio 
pnipoae  in  so  far  as  the  inhabitants  of  that  town  are  concerned?  The  great 
weigbt  of  Bnthonty  is  to  the  effect  that  it  is,  and  acts  of  the  legislature  sutho- 
liziD^  the  issue  of  bonds  in  aid  of  the  construction  of  such  railroads  are  ac- 
cordingly generally  held  constitutional  and  valid.  Olcott  e.  Supervisors,  16 
Wall.  878;FielderB.Mont.  &E.  R.Co.,«lAlB.178;8tookton&v!RRCo.c. 
Stockton,  41  Oal.  147;  Douglas  e.  Chatham,  41  Conn.  311;  Columbia  Co.  o. 
King,  13  Fla.  401 ;  Powers  e.  Dougherty  Co.,  38  Ga.  655;  Quincy,  M.  &  P.  R. 
Co.».Morria,  84111.  410;  Williams  n.  Hall,  65  Md.  139;  Shelby  Co.  e.  Cumber- 
lud&O.R.  RCo.,  9  Bush,  309;  Augusta  Bank  c.  Augusta,  49  Me.  007;  State 
T,  Clark,  38  Minn,  423;  Parkerv.  Scogiu,  11  La.  Ann.  62S;  Osage  Valley  &  S. 
R  R.  Co.  0.  Morgan,  38  Mo.  166 ;  N.  O. .  8t.  L.  &  C.  R.  Co.  i.  McDonald,  68 
Miss.  240;  Gibson  e.  Watson,  0  Nev.  383;  Perry  o.  Keene,  56  N.  H.  614; 
Dnanesbnrg  r.  Jenkins,  57  N.  T.  177;  Hill  e.  Porsythe  County,  67N.  C.  367; 
Walker  «.  Cincinnati,  31  Ohio  St.  14;  Armstrong  «.  Perkins,  48  Pa.  St.  400; 
Copes  s.  Charleston,  10  Rich.  491 ;  Winston  e.  Tenn.  and  P.  R  Co.,  07  Tenn. 
SO;  San  Antonio  e.  Oould,  84  Tex.  49;  Liste.  Wheeling,  T  W.  Va.601;  Oleson 
».  Green  Bay  and  L.  B.  R.  Co.,  86  Wis.  888 ;  Knox  Co.  v.  AspinwelL  31  How. 
*39;  Stewart  e.  Polk  Co.,  80  Iowa,  1. 

"  I  the  tame  principle  retroactive  s' 

aid  bonda  already  issued  have  bei 

People  e.  Mitchell,  80  N.  Y.  601;  Bisselle.  Jeffersonville,  34  How.  287; 
City  t>.  Lunson,  9  Wall.  477;  Steines  v.  Franklin  Co.,  48  Mo.  167;  Ensppe. 
6A.&B.RCBS.— IS 
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OraDt,S7Wu.  147;  BIkck  p.  Cohen,  S2  Gm.  631;  Duanesbu^  n.  Jenkiiii, 
67  N.  T.  177;  Eimball  o.  Rosendale,  43  Wis.  407;  Coolcy  on  Const.  Um., 
871  and  csaes  there  cited. 

Bee  for  &  comprehenrive  Tiew  of  this  side  of  the  queatiou  the  opinions  in 
Bharpleas  e.  Hsjor  of  Phils.,  31  Ps.  Bt.  158,  which  Black,  0.  J.,  pranoanced 
the  most  importuit  esse  in  PennsjlTaois  since  the  formation  of  the  goTem- 
ment.  \ 

The  constitutionality  of  these  ensctments  is  howeTsr  by  some  courts  strent- 
ousl;  denied.  People  e.  Salem,  20  Hich.  452-,  Thomas  e.  Fort  Hudson,  S7 
Hich.  820 ;  and  see  WUUama  e.  Dnaneebur^h,  66  S.  T.  120.  Text  writers  of 
creat  authority  hare  expressed  a  similar  opinion.  Dillon  on  Huniciral  Corp., 
flSSetseq. ;  Cooley  on  Constitutional  Limitations,  fj  281-260;  Bedfield's 
note  to  People  «.  Township  Board,  9  Am.  L.  Reg.  (N.  B.)  467. 

In  seTeral  Btates  the  passage  of  such  acts  is  expressly  prohibited  by  a  clause 
in  the  constitntion.  See  constitutionB  of  New  York,  PennsjlTsnia,  Hissoori, 
Illinois  and  Ohio.  (Of  Walker  e.  Cmcinnati,  21  Ohio  St.  14.)  In  others  the 
[nishampe 


right  to  passthemis  hampered  by  certsinsalutaryrestrictions  and  limitations. 
See  constitations  of  Indiana,  Kentucky,  Mississippi,  Hinnesota,  Nebraska  and 
Weet  Virginia. 

In  some  States  general  statutes  have  been  passed  to  a  similar  effect. 
These  statutory  and  constitutional  proTisions  are  usually  construed  as  pros- 
pectiTe  only,  and  are  not  therefore  considered  as  abrogating  prior  express 
grants  of  power  by  the  legislature.  Hacon  Co.  «.  Shares,  07  D.  S.  272; 
Schuyler  Co.  e.  Thomas,  6B  IJ.  S.  169;  Fairfield  e.  Gallatin  Co.,  lOO  U.  B.  47; 
State  e.  Clark,  2S  Hinn.  422;  State  c.  Green  Co.,  04  Ho.  540;  Dodge  •■ 
Piatt  Co.,  16  Hun,  285.  But  see  Aspinwall  e.  Daviess  Co.,  22  How.  S64; 
Falconer  e.  BuSalo  and  J.  R.  Co. ,  60  N.  T.  491 ;  last  «.  Wheeling,  1  W.  Tt. 
501. 

They  may,  however,  if  so  expressly  worded,  produce  that  effect,  unless  In- 
deed a  binding  contract  has  been  entered  into  to  issue  the  bonds  In  accord- 
ance with  the  prior  grant  of  power  so  to  do.  The  question  of  what  is  and 
what  is  not  a  binding  contrsct  depends  of  course  upon  the  peculiar  circain- 
stances  of  each  case.  See  as  to  what  constitutes  a  binding  contract  Co.  of 
Clay  e.  Society  (supra);  Welch  e.  Post  (supra);  Shelby  Co.  Ct.  e.  Cumber- 
land, etc..  By.  Co.  8  Bush  (Ey.)  800;  Clarke  Co.  e.  Paris,  Winch,  and  Ky. 
RiT.  T'ke  Co.,  11  B.  Honr.  148;  Nugent  t>.  Buperrisors  of  Putnam  Co.,  10 
Wall.  241. 

The  mere  passage  of  a  vole  by  the  inhabitants  of  a  municipality  to  the 
effect  that  such  &>nds  shall  be  issued  does  not  constitute  the  contract  to 
issue  them  binding,  Aspinwall  v.  Co.  of  Joe  Daviess,  22  How.  S64;  Town  of 
Concord  e.  Portsmouth  Sav.  Bk.,  92  U.  S.  623;  Harshuian  e.  Bates  Co.,  92 
IJ.  B.  569 ;  V.  P.  R  R.  Co.  e.  Davis  Co.,  6  Eans.  256 ;  Jeffries  e.  lAwrence,  43 
Iowa,  408;  Bound  e.  R.  R.  Co.,  4S  Wis.  548;  C.  and  O.  R.  R.  Co.  «.  Barren 
Co.,  10  Bush.  604. 

Acts  authorizing  the  issue  of  municipal  aid  bonds  which  are  in  contraven- 
tion of  any  direct  constitutional  provision  are  of  course  void-  Bank  i. 
Barber  (supra);  C,  B,  and  Q.  R.  Co.  v.  City  of  Aurora  (supra). 

As  a  general  rule  where  an  act  is  past  suthorizing  the  issue  of  such  bonds 
upon  certain  conditions  and  iu  a  certain  manner,  the  terms  of  the  act  most, 
in  order  to  give  the  bonds  validity,  be  strictly  complied  with.  People  *. 
Jackson  Co.,  92  111.  441 ;  Daviess  Co.  e.  Howard,  18  Bush.  101 ;  Willsboro.  v. 
N.  T.  Cent.  R  R.  Co.,  76  N.  Y.  182 ;  Lippincott  v.  Fana.,  92  111.  24 ;  Springs- 
port  «.  Bank  (supra). 

Provisions  of  such  acts  however,  which  are  merely  directory,  need  not  be 
strictly  complied  with.  See  as  to  what  provisions  are  regarded  essential  to 
the  validitv  of  the  bonds  and  what  merely  directory.  Wood  e.  I^wrenee 
Co.  1  Black,  886;  Mayor  e.  Lord,  4  Wall.  400;  Coloma  v.  Xavea,  92  U.  8. 
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484;  Supervison  e.  Gftlbitith,  99  T.  S.  214;  Cass  Co.  v.  Gulett,  100  IT.  B. 
685;  Roberts o.  Bollea,  lOXU.  B,  119;  Bt*ntono,  Ala.  andC.  B.  Co.,  3  Woods, 
fi23;  Hardenbeigh  v.  Tan  Eeuren,  10  Huu,  17;  Deming  a,  Boultou,  64  He. 
S54;  8oc  of  SaviDg  e.  Kew  London,  29  Conn.  174;  ^le«.  Eobn,  84  lU. 
S93;  Mt.  Ternon  «.  HoTsy,  SB  Ud.  OSS;  Neal  o.  Saline  Co.,  48  Mo.  890; 
Vicksburs  «.  Lombard,  51  Uiw.  Ill ;  Board  e.  Texas  and  P.  R.  Co.,  4S  Tex. 
816;  Bead  e.  Henry  Co.,  81  Gratt  695;  McPherson  «.  Foster,  4S  Iowa,  48; 
Draper  e.  Spriogport;  (supra). 

One  of  the  most  usual  provisions  in  such  acts  is  to  the  effect  that  the 
(jueation  whether  the  bonds  shall  be  issued  or  not  must  first  be  submitted  to  a 
vote  of  the  citizens  of  the  muuicipalitf .  The  constitutionality  of  such  a  pro- 
vision  is  well  settled.  Slack  v.  HaysTille  and  L.  R.  R.  Co.,  18  B.  Monr.  1; 
Locke's  Appeal,  72  Pa.  Bt.  491 ;  St.  Louis  «.  Alexander,  38  Ho.  48S ;  Clarke  e. 
Rochester,  38  N.  Y.  60S-,  Blanding  «.  Burr,  18  Cat.  S48;  Hobart  v.  Butte 
Co.,  17  CaL  28.     It  ia  also  usually  required  that  a  majority  of  the  TOtera  shall 

S~  Te  their  assent  to  the  proposition.  In  such  case  the  phrase  ' '  a  majority  of 
e  TOtera"  will  be  construed  to  mean  a  majority  of  those  depositing  ballots. 
CasB  Co.  e.  Johnston,  9S  V.  S.  860;  Douglas  c.  Pike  Co.,  101  if.  a  977; 
UelTin  «.  Lisenby,  73  IIL  68;  Reiger  v.  Beaufort,  70  N.  C.  819;  Louisrille 
Had.  N.  R.  Co.  n.  Tennessee  and  Hask.  668.  But  aee  HcWhorter  e.  People, 
«5  Dl.  290;  Hawkina  v.  Curoll  Co.,  SO  Ho.  7SS:  Webb  t>.  Lafayette  Co.,  67 
Ho.  868. 

Tlie  preparatory  steps  to  issuing  the  bonds  being  all  taken  in  accordance 
with  the  terms  of  the  act,  it  becomes  the  duty  of  the  township  officers  to 
execute  and  issue  the  instruments.  If  they  foil  to  do  so,  a  mandaiauB  may 
issue  to  compel  them.  Bittinger  e.  Bell,  6S  Hd.  446;  People  e.  Batchellor, 
58  N.  Y.  128;  Napa  Yalle?  R.  R.  Co.  «.  Napa  Co.,  80  Cal.  480;  Illinois 
Hidland  R.  R.  Co.  v.  Bamett,  86  111.  818;  Cinn.,  W.  and  Z.  R.  Co.  v.  Clinton 
Co.,  lOhio  St.  77;  Clarke  Co.».  P.,  W.  and  K.  R.  Tummke  Co.,  11  B.  Honr. 
148;  C,  D.  and  H.  B.  Co.  e.  Olmstead,  46  Iowa,  816;  £x  parte  Rowland  et 


iL  (supra). 
Tbe  TOst 


:  TOst  number  of  rtdlrosd  tii  bonds  issued  and  the  wide  circulation 
tbey  have  attained  has  of  Ul«  years  thrown  much  of  the  litii^tion  regarding 
them  into  tbe  Federal  Courts.  The  Supreme -Court  of  the  United  8tat«B  has 
repeatedly  been  called  upon  to  render  decisions  as  to  their  validity,  and  has 
beenparnctilarlysolidtonBto  protect  the  interests  ot  bona  fide  holders  and  to 
check  the  tendency  towards  repudiation  which  has  unfortunately  been  too 
preralent. 

This  high  tribunal  has  occotdinglv  laid  down  a  series  of  principles  which 
differ  for  tbe  most  part  from  those  obtaining  in  State  courts,  and  which  it  is 
conceived  are  eminently  calculated  to  insure  substantial  justice. 

The  most  important  of  these  principles  may  thus  be  stated.  Where  tbe 
highest  appellate  court  of  a  State  has  pronounced  in  favor  of  the  validity  of 
certain  municipal  bonda,  and  on  the  faith  of  that  deciuon  such  bonds  have 
been  negotiated  and  passed  into  the  hands  of  bona-flde  holders  for  value, 
no  Bubaequent  decision  of  the  State  Court  will  be  allowed  to  affect  the 
validity  of  the  bonds.  The  United  States  Courts  will  invariably  in  passing 
upon  tile  question  of  their  validity  follow  tbe  former  decision  of  the  State 
Court  and  not  the  latter.  This  doctrine,  usually  known  as  the  doctrine  of 
Oelpcke  e.  City  of  Dubuque  (I  Wall.  175),  has  been  followed  in  various 
other  cases.  Thomson  «.  Lee  Co.,  8  Wall.  827;  Butz  e.  Muscatine,  8  Wall. 
57S;  Alcott  e.  Supervisors,  16  Wall.  678;  Douglas  e.  Pike  Co.,  101  V.  B.  677. 
It  is  now  welt  established  law.  Hore  than  this,  where  a  grant  of  power  has 
been  made  by  the  legislature  of  a  State  to  issue  municipal  bonda,  and  such 


grant  has  been  decided  by  the  State  Courta  to  be  unconstitutional,  the 
United  States  Courts  will,  in  passing  upon  the  question,  disregard  the  de- 
(aaioD  of  the  State  Courta  and  follow  the  rulingaofthe  Elupreme  Court  uT  the 
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Uaited  BtatM.  TkOcott «.  Tomuhip  of  Pine  Orore,  1  Bench  and  Bar  (  TJ.  S.), 
SO.     See  on  this  lubject  State  «.  C.  and  L.  R  R.  Co.  (supn). 

In  niing  upon  municip*!  bonds  very  nice  and  difficnlt  queatioiu  often  viss 
M  to  bow  far  an  innocent  holder  for  nXae  i>  affected  b;  insularities  in  thtar 
ioiue  or  s  fulure  to  complj  with  all  tfa«  reqaiiementa  of  the  act  to  which  thej 
ewe  their  existence. 

The  prima  facie  presumption  I*  of  coone  that  there  has  been  no  irregular- 
ly and  that  all  the  requirementa  hare  been  complied  with,  and  the  boiden 
of  proof  is  on  the  municipality  to  show  that  tiie  contrary  ia  Uie  caae.  lin- 
ooln  «.  Iron  Co.,  IDS  U.  B.  413. 

The  efbct  of  recitaljs  on  muuidpal  bonda  as  to  the  requirementa  of  the  act 
authorizing  their  issue  having  been  complied  with  i»  differently  viewed  in 
diJIer«it  courts.    In  the  courta  of  the  United  States  where  it  is  the  sole  pror- 

inceof  ttie  K     *  *  "'    " —  ""     "^    •      '   -    »    ^«      ,   .^      . 

more  laqnirei 
cdtals  ia  of  ita 

mnnicipaUty  ttoia  iMting  up  ai  «  defence  any  irr^nlariliea  or  Mniaiioiis 
that  may  have  occurred.  Comm.  of  Knox  Co.  e.  Aaplnwall,  31  How.  539; 
Koran  e.  Miami  Co.,  S  Black,  7SS;  Superriaon  o.  Schenck,  S  Wall.  r7S; 
Gelpcke  e.  Dubuque,  1  Wall.  175;  St  Joaeph  Township  e.  Amy,  16  WalL 
A44;  F«ndleton  Co.  e.  Amy,  18  Wall.  207;  Ooloma  e.  Saves,  63  U.  B.  484; 
Co.  of  Randolph  «.  Post,  98  U.  8.  503;  Commis.  of  Johnson  Co.  «.  Thayer, 
»4  U.  S.  631 ;  Co.  of  Cms  v.  Johnson,  90  TJ.  B.  860 ;  Ban  Antonio  v.  HehaSey, 
96  TJ.  B.  812;  Nanvoo  «.  Rittar,  97  TJ.  S.  389;  Daviess  Co.  e.  Hendekap  Co., 
9SU.  S.  98;  Hackette. Ottawa,  99  U.  8.  86;  Foote  e.  Pike  Co.,  101  U.  B.688; 
also  City  of  St.  Louis  c.  Suelds,  69  Ho.  247;  Smith  n.  Clark,  54  Ho.  08. 

Unless,  of  oourae,  the  recitals  be  of  such  a  nature  as  to  aSect  the  balder 
with  notice  of  the  invslidity  of  the  bonds.  Harshman  «.  Bates  Co.,  92  U. 
S.  S69;  HcOure  e.  Oxford,  94  U.  S.  439;  Bates  Co.  v.  Wioters,  97  C.  B.  83; 
Lewis  r.  Barbour  Co.,  8  Fed.  Hop.  191 ;  Wilson  n.  Salamanca,  99  tJ.  8.  499. 

If,  however,  there  be  no  power  to  issue  the  bonds  the  recitals  thereon  can 
have  no  possible  effect  upon  the  righta  of  a  bona  fide  holder,  the  bonds 
will  be  void  even  in  bis  hands.  Barnes  s.  Lacon,  84  111.  461 ;  Williams  v. 
Roberts,  88  HI.  1 ;  Lippincott  e.  Pana,  93  111.  24;  Bykes  e.  Columbus,  55  Hiss. 
116;  Williams  e.  Keokuk,  44  Iowa,  88;  Marsh  c.  Fulton  Co.  10  Walt.  676; 
Loan  Ass'Q  v.  Topeka,  30  Wsll.  655;  Aapinwall  c.  Co.  of  Daviess,  32  How. 
864;  Thompson  e.  Perriue,  108  U.  8.  806;  Harshman  e.  Bates  Co.,  92  U.  B. 
669. 

The  following  ii  an  excelleot  resumfi  of  the  doctrine  of  the  United  States 
courta  on  this  point  taken  from  the  opinion  of  Hr.  Justice  Clifford  in  St.  Jo- 
seph Township  V.  Rogers,  IS  Wall.  644:  "  Bonds  ^yable  to  bearer  issued  by 
a  municipal  corporation  to  aid  La  the  construction  of  a  railroad,  if  issued  in 
pursuance  of  a  power  conferred  by  the  legislature,  are  valid  commercial  in- 
strumenta;  but  it  issued  by  such  a  corporation,  which  possesses  no  power 
from  the  leeislsture  to  grant  such  aid,  they  are  invalid,  even  in  the  hands  of 
innocent  holders.  Such  a  power  is  frequently  conferred  to  be  exercised  in  a 
special  manner,  or  subject  to  certiun  rwilations,  conditions  or  qualifications; 
but  if  it  appears  that  the  bonds  issued  show  by  their  recitals  that  the  power 
was  exercised  in  the  manner  required  by  the  legislature,  and  that  the  lx>nda 
were  issued  in  conformity  with  those  regulations  and  pursuant  to  those  con- 
ditions and  qualificatioDs,  proof  that  any  or  all  of  these  recitals  are  incorrect 
will  not  oonstitnta  a  defence  to  the  corporation  in  a  suit  on  the  bonds  or  cou- 
pons, if  it  appean  that  it  was  the  sole  province  of  the  municipal  officers  who 
exeoTited  tho  oonds  to  decide  whether  or  not  there  had  been  an  antecedent 
compliance  with  the  regulation,  condition  or  qualification  which  it  Is  alleged 
was  aot  foUlled." 

The  doctrine  of  the  United  Btatea  courta  with  r^ard  to  the  effect  of  re- 
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dtaU  is  ^ener&Lly  diareg&rded  in  toto  bj  the  State  courts,  and  a  failure  to 
comply  with  the  stipulated  qualiflcatioos  and  conditions  la  accordingly  held 
fatal  ereo  to  a  boodnolder,  not  with  Btaudiog  the  fact  that  on  theirlace  the 
bonds  set  out  that  they  are  pioper'T  inued.  Lamoille  et  al  e.  Fairfield,  SI 
Tt  B87;  People  «.WaTnesTilIe,  88111.469;  Bykea  r.  Colnmbus,  80  Miss.  115; 
Delaware  Co.  v.  HcCUntock,  91  Hd.  33S;  Harding  e.  R.  B.  I.  and  Bt.  L.  R 
Co.,  M  HI.  00;  Woodrufi  v.  Okaloona,  B?  Miss,  806;  Cagwin  o.  Town  of 
Hancock,  snpra. 

A  conclnsiTe  effect  may,  howBTer,  be  conferred  by  statute  upon  such  re- 
dtalo,  so  that  the  municiMlity  may  be  estopped  from  denying  ijieir  truth. 
Hercer  Co.  t>.  Hacket,  1  Wall.  8S;  Lynde  e.  Winnebago  Co.,  16  Wall.  6;  Rock 
Creek  «.  Btrong,  9e  U.  B.  371 ;  Block  t.  Commissioners,  99  U.  B.  6B6 ;  Mun- 
•on  B.  Lyons,  13  Blatch.  089 ;  People  v.  Mitchell,  80  N.  T.  OSl ;  £.,  I.  and  C. 
B.R.  R.  Co.  D.  EvansTille,  10  Ind.  895;  Co.  of  Clays.  Society,  supra. 

The  mere  issuing  of  municipal  bonds  regular  on  their  face  is  held  to  be 
conclusJTe  that  all  the  provisioas  of  municiml  ordinances  relative  to  their  ex- 
ecntion  and  issue  hare  been  complied  with.  Commonwealth  «.  ^ttsburgh, 
48  Pa.  St.  891 ;  Gilchrist  v.  Little  Rock,  1  Dill.  C.  C.  201 ;  Damelly  e.  Cabanus, 
63  6a.  311 ;  Black  v.  Cohen,  1  Pid.  301. 

Id  the  United  States  courts  it  is  held  that  the  levying  of  taxes  to  pay  in- 
terest on  municipal  bonds  and  the  actual  payment  of  that  interest  for  some 
time  will  be  Bumcieut  to  estop  the  municipality  from  subsequently  setting  up 
u  ■  defence  to  the  bonds  the  lack  of  power  on  its  part  to  issue  them.  Super- 
visors of  Harsball  Co.  e.  Bchenck,  5  Wall.  773. 

This  is  denied  generally  by  the  State  courts,  Marshall  Co.  e.  Cook,  88  III. 
44;  Bhoemaker  e.  Ckwhen,  14  Ohio  St,  609;  Veeder  e.  Lima,  16  Wis,  380; 
DuDDovan  «.  Oreen,  07  111.  208, 

It  is,  however,  admitted  that  such  levying  of  taxes  and  payment  of  interest 
will  estop  the  municipality  from  setting  up  as  a  defence  a  mere  irregularity 
IB  the  imue  of  the  bonds.  Keithsburg  e.  Frick,  84  HI.  405 ;  Mercer  Co,  v. 
Habbaid,  45  HI.  139 ;  B.  R.  Co.  «.  Marion  Co.,  86  Ho.  294 ;  Beloit  v.  Morgan, 
7  Wall,  019;  County  of  Clay  v.  Society  for  Savings,  en^ra. 

For  fiuther  information  upon  this  topic  the  reader  la  referred  to  1  Dillon 
on  Hmiicipal  Corpontion«,  K  1S8-104,  511-S04 ;  IHerce  on  lUlroads,  Chap. 
IV.,  and  Oookiy  on  Constitutional  LimiUtions,  pp.  300-372. 
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Habtkt  Mellbn  et  aL 
CAAaim  Gate,  HvAigan.     OeUibtr  18,  1B81.) 

Townahip  aid  bonds  were  delivered  by  a  railroad  company  to  one  of  its  direc- 
tors to  pay  for  depot  buildings  which  hehad  pot  up  and  agreed  to  convey, 
but  did  not  do  so.  Bild,  on  a  bill  for  an  acconnting,  ttud  he  should  be 
charKed  with  the  bonds. 

Where  several  persons  either  as  co-partners  or  joint  conta'actora  had  done 
work  under  an  sereement  with  a  railway  company,  a  payment  made  to  one 
of  them  in  township  aid  bonds  binds  the  rest  if  mth  nill  knowledge  of  the 
fncUthey  decline  to  repudiate  the  pnyment  and  make  a  distinct  claim  upon 
the  company. 

Creditors  who  have  recciv^  l>i'<'N  in  jin\>iu'iit  cannot  iet(^  them  and 
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queaUon  their  TBlidity  or  vilae  at  the  euae  time;  if  the;  wiah  for  %  pAjmeot 
ui  CMh  th«7  mast  give  up  the  bonds. 

Acteditor  cumot  keep  monej pud  to  him  to  Batiafj  any  clmim  bat  thit  cm 
wbich  it  waa  Actnally  paid,  unleai  his  debtor  conseata. 

A  debtor  when  making  a  pajmeut  has  the  right  to  direct  ita  application,  and 
the  creditor  cannot  lefuae  to  apply  it  accMdingl;  aad  credit  it  on  some  otiuc 
acoonnt. 

It  is  a  fraud  upon  the  rights  of  a  railway  corporation  if  a  director  who 
bujB  lands  for  the  use  and  benefit  of  the  company  and  pays  for  them  with  ita 
fnnda,  takes  the  title  in  his  own  name  or  jointly  with  others;  and  the  nomi- 
nal gnntma  would  hold  in  trust  for  the  company. 

Appkal  from  Kacomb.     Submitted  April  8.     Decided  Oct  18. 

Bill  for  acconuting :  to  compel  a  conveyance  of  the  premiaee  to 
complainant ;  to  compel  the  delivery  of  certain  bonds  to  complain- 
ant; and  to  enjoin  defendant  from  suing  in  ejectment  for  the 
premises  referrM  to  in  the  bill.    Complaimnt  appeals.     Bevereed. 

Irvine  D.  Hanscom  and  Ashley  Pond  for  complainant. 

Dwight  N.  Lovell^  A.  B.  Haynard  and  James  R  Eldridge  for 
defendants. 

Mabston,  0.  J. — ^From  the  evidence  we  find  the  foQovring  factB 
in  this  case : 

Defendant,  Harvev  Mellen,  was  dii^ctor  of  the  Uichigan  Ait' 
Line  By.  Co. — com^ainant  company  having  acqaired  its  righte 
and  property  by  purchase — and  as  snch  director  he  had  charee  of 
the  east^n  end  oi  the  company's  road,  negotiated  and  acquired  for 
it  right  of  way  and  depot  grounds,  and  acted  for  the  company  quite 
generally. 

Other  directors  of  the  company  acting  with  Mellen  had  agreed 
that  certain  lands  should  be  purchased  from  the  Bailer  heirs  for 
depot  grounds  in  the  village  of  Itomeo,  and  Harvey  MeUen  agreed 
to  n^otiate  for  and  purchase  snch  gronnds.  He  with  the  aaaistance 
of  a  brother  and  John  Phelpe  succeeded  in  purchasing  the  lands, 
and  the  title  thereto  was  taken  in  their  joint  names  as  owners, 
Phelps  afterwards  conveyed  his  interest  to  defendant  Tackles. 
Defendants  erected  a  depot  building  upon  these  grounds  and  other 
work  was  done  by  them,  and  they  now  claim  that  the  railroad  com- 
pany must  pay  them  tiio  value  of  such  improvements,  and  the 
price  paid  by  tnem  for  the  land  to  the  Baileys,  when  they  will  con- 
vey to  the  company,  aabject  to  certain  rights  which  they  claim 
they  were  to  have  in  and  to  an  elevator  and  lime  house  which  they 
erected  on  their  own  account  upon  these  grounds  under  an  agree- 
ment with  the  company. 

These  depot  grounds  purchased  from  the  Baileys  were  purchased 
by  Harvey  Mellen  acting  as  a  director,  and  paid  for  by  him  in 
bonds  belonging  to  the  comMny  drawn  out  of  the  bank  where 
deposited  for  that  purpose.  This  seems  too  clear  to  be  really  open 
to  dispute.     The  small  amount  paid  in  cash — less  than  $100 — the 
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difference  between  the  face  of  the  bonds  and  the  price  of  the  land, 
is  not  worthy  of  notice  in  this  connection.  It  does  not  appear  that 
either  of  the  other  parties,  John  Phelps  or  John  N.  Mellen,  put 
one  dollar  into  the  land.  We  also  £nd  as  a  fact  that  Harvey  Mellen 
afterwards  received  from  McNanghton,  managing  director  of  the 
company,  twenty-five  hundred  dollare  in  township  aid  bonds,  which 
at  their  par  valne  was  more  than  saE&cieDt  to  pay  for  depot  build- 
ings and  other  improvemente ;  tbat  when  he  received  these  bonds 
he  agreed  that  a  deed  to  the  company,  if  not  then  executed,  would 
be  and  be  delivered  and  recorded,  which  was  not  done.  These 
bonds  he  still  retains  or  the  proceeds  thereof,  and  should  be  charged 
therewith.  The  building  having  been  erected  under  an  agreement 
with  the  company,  whether  the  defendants  were  coputners  or 
joint  contractors,  in  either  event  Harvey  Mellen  woold  have  a  right 
to  receive  payment  from  the  company  therefor  and  bind  the  others 
thereby.  Whether  he  could  bind  them  by  taking  anything  else 
bat  cseh  we  need  not  at  present  determine,  as  they,  with  full 
knowledge  of  the  facts,  made  no  distinct  claim  upoli  the  company, 
in  repudiation  thereof,  for  a  long  period,  thereafter.  The  authority 
of  Harvey  Mellen  to  represent  his  associates  is  not  seriously  ques- 
tioned. All  the  defendants  concur  in  saying  that  the  bonas  were 
not  accepted,  as  they  wanted  the  money  and  were  uncertain  as  to 
the  value  or  validity  of  the  bonds.  They  could  not,  however, 
retain  the  bonds  and  at  the  same  time  question  their  validity  or 
valae.  If  they  desired  to  have  the  company  pay  them  the  amount 
due,  in  cash,  they  should  have  surrendered  up  the  bonds,  but  this 
was  not  done.  It  is  trae  Harvey  Mellen  says  he  claim^  to  hold 
these  bonds  upon  another  claim  he  had  against  the  company.  This, 
however,  he  could  not  do  without  the  consent  of  the  company 
thereto.  Having  received  them  to  apply  upon  one  claim,  he  could 
not  refuse  so  to  apply  them  and  credit  them  to  some  other  account. 
The  debtor  had  the  right  at  the  time  of  making  the  payment  to 
direct  the  application.  This  was  done,  and  they  were  delivered 
to  apply  on  the  amount  due  the  defendants,  and  they  could  not 
refuse  to  so  receive  them,  and  yet  retain  and  apply  them  upon  an 
individual  account  without  the  debtor's  assent. 

Harvey  Mellen  as  a  director  of  the  company  could  not  parchase 
lands  for  its  use  and  benefit,  and  pay  for  the  same  with  the  funds 
of  the  company,  and  at  the  same  time,  without  authority,  take 
the  title  thereto  in  his  own  name  or  iointly  with  others,  as  in 
this  case.  Such  would  be  a  fraud  upon  tne  rights  of  the  company, 
»nd  they  wonld  hold  the  title  in  trust  for  the  company. 

The  company  and  defendants  have  been  in  the  joint  possession 
of  this  property,  and  defendant's  possession  must  "be  held  a  suffi- 
cient compensation  for  the  taxes  and  insurance  they  have  had  to 
pay,  especially  as  their  holding  was  wrongful. 

tinder  their  original  agreement  they  were  to  have  an  exclusive 
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right  to  build  and  use  an  elevator  and  lime  honse.  Sach  a 
building  they  liave  erected,  and  tliey  shonld  be  protected  in  their 
righte  uiereto  in  accordance  with  thb  agreement. 

The  decree  below  moBt  be  reversed  with  coateof  both  coortaand 
one  entered  here  in  accordance  herewith. 

The  other  JoBticee  concurred. 


WiLUAH  Tbcebdalb  et  aL 


The  Peoria  Ghape  Shqas  Co. 

(AdsoMe  SuetM,  101  lUmnt  BeporU.     8tpl«miar  26,  IS^l.—BOMrmff  dOMwI 
Manh  Term,  1863.) 

A  cooii  o(  equity  will  not  Uke  jurisdictioD  to  restrain  the  iBying  of  a  lail- 
Toad  side-track  by  a  companjin  the  public  street  in  front  of  its  own  property 
to  connect  with  the  msin  track  of  a  railway,  under  license  by  the  ci^ 
council,  by  ordinance,  on  a  bill  by- private  jndividusla  ownine  pcoperty  in  tbo 
vicinity  but  not  abutting  on  the  part  of  the  street  to  be  used. 

Any  damages  that  may  be  suatained  by  property  ownere  in  a  city  by 
reason  of  th6  construction  of  a  railroad  track  under  the  license  of  the  d^ 
holding  the  fee  of  the  street,  must  be  sought  in  an  action  at  law. 

Appeai.  from  the  Appellate  Court  for  the  Second  District ; — ^heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria  ooimty ; 
the  Hon.  D.  McCulloch,  Judge,  presiding. 

Mr,  Jnlins  S.  Starr,  and  M?aBrB.  Cooper  &  Tannery,  for  the  ap- 
pellants : 

While  it  is  true  that  a  city  holds  the  fee  of  the  streets,  it  is  in 
trust  for  the  benefit  of  the  public,  and.  the  city  authorities  have  do 
rightful  power  to  alienate  them  or  divert  them  to  other  nses.  Car- 
ter V.  City  of  Chicago,  67  111.  287 ;  Stack  v.  City  of  East  St  Louis, 
85  id.  379 ;  Kreigh  et  al.  v.  City  of  Chicago,  86  id.  407 ;  City  of 
Alton  V.  Transportation  Co.,  12  id.  60 ;  City  of  Qnincy  v.  Jones, 
7t>  id.  23 ;  City  of  Chicago  v.  Rnmsey,  87  id.  35. 

The  cases  sustuning  the  grant  of  the  privilege  to  construct  a 
rtulroad  track  in  a  public  street,  are  placed  upon  the  ground  that 
railways  are  improved  highways,  and  subserve  the  public  good  as 
such,  which  reason  fails  here,  G,  B.  and  W.  R.  B.  Co.  v.  Hartley, 
67  HI.  443  ;  Stack  v.  City  of  East  St.  Louis,  85  id.  378. 

The  public  are  entitled  to  the  use  and  enjoyment  of  the  whole 
highway,  and  no  individual  can  appropriate  a  portion  of  it  to  his 
own  exclusive  use.  The  King  v.  Kussell,  6  East,  427;  People  v. 
City  of  St.  Louis ;  5  Gilm.  571 ;  Hart  v.  Mayor  of  Albany,  5 
Wend.  584. 
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Ab  to  the  jnrisdictioa  of  conrtB  of  eqnity  to  prevent  a  nmsance, 
or  obfltrnction  of  a  hiffhwa;,  by  injunction :  People  v.  City  of  St. 
lionis,  5  Gilm.  5T1 ;  Green  v.  Oakes,  17  111.  249 ;  Coming  v.  Law- 
rence, 6  Johns.  Ch.  439 ;  Hills  v.  Miller,  3  Paige,  254 ;  Chica^ 
and  VincenncB  R.  R.  Co.  v.  People,  92  111.  170. . 

If  by  contiguity  be  meant  actnal  contact,  then  the  property  of 
complainants  cannot  be  said  to  be  contigQOus  j  bnt  this  term,  we 
conceive,  is  to  be  taken  in  a  wider  sense,  bo  as  to  embrace  property 
fipecially  damaged  by  the  obetmction.  Green  «.  Oakes,  17  111.  250 ; 
Craig  V.  People,  47  id.  487  ;  Carter  v.  Chica^,  67  id.  281 ;  Cor- 
ning V.  Lawrence,  6  Johns.  Ch.  254  ;  High  on  Injunctions,  sec.  528. 

Messrs.  Pnterbaogh  &  Pnterbangh,  for  the  appellee : 

As  to  the  power  of  a  city  to  antnorize  the  layinjr  of  a  railroad 
track  in  and  along  its  pnblic  streets,  connsel  cited  Moses  v.  Pitts- 
bmgh.  Ft  Wayne  and  Chicago  E.  R.  Co.,  21  111.  616;  Murphy  v. 
Gty  of  Chicago,  29  id.  279  ;  Stetson  v.  Chicago  and  Evanston  B. 
K.  Co.,  75  id.  74 ;  Patterson  v.  Chicago,  Danville  and  Tincennes 
K.  K.  Co.,  75  id.  688 ;  City  of  Qniucy  v.  Chicago,  Burlington  and 
Qnincy  R.  R.  Co.,  92  id.  23. 

The  laying  of  a  railroad  track  npon  a  street  will  not  be  enjoined 
at  the  smt  of  an  adjacent  land  owner,  who  simply  owns  up  to  the 
hne  of  the  street,  and  over  whose  land  the  road  does  not  pass, 
where  no  special  damage  is  shown  to  the  complainant  di£erent  from 
that  to  all  the  other  -property  owners.  High  on  Injunctions,  sees. 
522,  533 ;  Bigelow  v.  Hartford,  etc.,  14  Conn.  665 ;  O'Brien  v. 
Norwich,  etc.,  17  id.  872 ;  Frijik  v.  Lawrence,  20  id.  117,  and  cases 
cited  supra. 

The  rule  requiring  complunants  to  ehow  a  special  injury  pecul- 
iar to  themselves,  distinct  from  the  general  inconvenience  experi- 
enced by  the  public,  ie  inflexible.  Coming  v.  Lawrence,  6  Johns. 
Ch.  439 ;  McCowan  v.  Whitesides,  31  Ind.  2S5 ;  Davis  V.  Mayor,  4 
Kern.  506 ;  Dawson  v.  St  Paul,  etc.,  15  Minn.  186 ;  High  on  In- 
junctions, Bee.  528. 

SooTT,  J. — In  view  of  the  previous  decisions  of  this  court  it 
will  not  be  neceesarT  to  enternpou  any  elabonit«  diBCuseion  of  the 
questions  raised  on  uiis  bill.  Private  individnals,  owning  property 
and  carrying  on  businees  in  the  vicinity,  seek  to  enjoin  defendants 
from  laying  a  sid&-track  in  the  streetin  front  of  their  own  property, 
to  connect  with  any  railroad  previouBly  constnicted  in  the  street.  ' 
It  is  alleged  in  the  bill  an  ordinance  was  about  to  be  passed  by  the 
dty  council  of  Peoria  that  would  authorize  defendants  to  do  the  acts 
the  injunction  was  intended  to  prevent.  Conceding,  as  the  bill 
does,  uie  ordinance  of  the  city  will  warrant  the  action  of  defend- 
ants in  constructing  a  railroad  track  in  the  street,  it  mnst  be  con- 
sidered aa  definitely  settled  by  the  previous  deciBions  of  this  court 
that  eqni^  will  not  entertain  jurisdiction  to  restrain  the  contem> 
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plated  act  It  is  not  alleged  anj  portion  of  complainants'  lands  vill 
be  taken  or  tonched  by  the  proposed  railroad  track,  nor  are  com- 
plainants abutting  land  owners.  Their  property  is  in  the  vicinity, 
on  the  same  street,  but  not  adjacent  to  the  proposed  improvement 
The  raih-oad  track  is  to  be  conEtmcted  on  the  street,  the  fee  of 
which,  it  is  conceded,  is  in  the  corporation  granting  the  privilege 
to  lay  each  track.  When  this  bill  was  filed,  the  eide-track  was  not 
then  constmcted.  It  was  to  be  boilt  nnder,  and  in  confonnity 
with  an  ordinance  of  the  city  council.  No  direct  injury  wonld  tie 
done  to  complainants'  lands,  and  at  the  atmost  only  consequen- 
tial damages  would  be  sustained.  The  natore  and  extent  of  snch 
damages  coald  only  be  ascertained  after  the  completion  of  the 
work.  It  may  be,  if  the  ordinance  Granting  the  license  shall  be 
observed  in  the  construction  of  the  side-track,  no  serious  detriment 
will  resalt  to  complainants,  or  others  from  its  construction.  But 
be  tliat  as  it  may,  the  track  is  to  be  constructed  on  lands  not  owned 
by  complainants,  and  nnder  a  license  from  the  only  party  hav- 
ing lawful  anthority  to  grant  the  privilege,  and  any  expected 
damages  that  may  be  snstained  by  reason  of  the  proposed  work 
can  only  he  recovered  in  an  action  at  law.  Equity  will  not  enter- 
tain jurisdiction  to  enjoin  the  proposed  work.  The  rule  of  law  on 
this  subject  is  so  well  settled  by  previous  decisions  of  this  court,  it 
is  not  deemed  necessary  to  discuss  it^ainae  a  new  question.  The 
following  cases  contain  a  full  expression  of  the  views  of  the  court 
on  the  questions  discussed  by  counsel  in  this  case :  Stetson  v.  Chi- 
cago and  Evanston  B.  K.  Co.,  75  111.  14 ;  Patterson  v.  Chicago,  Dan- 
viUe  and  Vinceunes  R.  R.  Co.,  75  id.  588 ;  Peoria  and  Kock  Island 
Ry,  Co.  V.  Schertz,  84  id.  135 ;  Cairo  and  Vincennes  R  R.  Co.  v. 
The  People,  92  id.  170. 

The  judgment  of  the  Appellate  Ooort  will  be  affirmed. 

Judgment  affirmed. 

MoLKBT,  J. — ^I  do  not  concur  in  the  decision  of  this  case.  It 
is,  in  m  V  judgment,  a  new  and  dangerous  departure  from  well  estab- 
lished fundamental  principles.  The  necessary  effect  of  it  will  be 
to  invite  encroachments  upon  public  rights  for  the  benefit  of  a  ' 
favored  few,  and  place  sncn  as  are  nnable  to  protect  themselves  at 
the  mercy  of  those  who,  by  their  power  and  influence,  are  able  to 
control  municipal  legislation  in  obtaining  grants  of  exclusive  privi- 
leges, often  to  the  detriment,  and  sometimes  ruin,  of  their  less 
iimiiential  neighbors. 

It  is  true  the  fee  of  the  streets  is  generally,  as  in  the  present  case, 
in  the  corporation,  yet  they  are  hem  in  trust  for  the  people  gen- 
erally, ana  can  only  be  used  for  the  ordinary  purposes  of  streets. 
They  cannot  be  lawfully  used  for  any  purpose  which  is  not  open 
alike  to  all  classes  of  persons,  without  regard  to  whether  they  are 
powerful  and  influential,  or  otherwise.     Any  attempt  on  the  part 
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of  manicipal  anthoritieB  to  appropriate  public  etreete,  or  any  part 
of  them,  to  the  exclneive  xae  or  beoefit  of  a  mere  private  person  or 
coTporadoD,  to  the  iujary  of  neighboring  proprletore,  is  a  maQifest 
brwth  of  a  public  traat,  and  a  flagrant  oatrage  upon  private  r^hts, 
and  a  court  of  equity,  in  snch  cases,  ia  the  only  lomm  that  a&rds 
an  adequate  remedy.  To  say  that  equity  wilt  not  interpoee  in  such 
cases,  to  me  seems  like  confounding  all  distinctions  between  equi- 
table and  l^al  remedies,  and  denying  equitable  jurisdiction  in 
matters  of  tmst, — a  class  of  cases  supposed  by  Story  and  other  eini* 
nent  autliors  to  be  cognizable  in  courts  of  equity  only. 

The  present  case  is  simply  this:  The  manicipal  anthoritiee 
granted  to  appellee,  an  extensiye  manufacturing  company,  the  right 
to  coDBtmct  and  put  in  operation  a  railway  in  one  of  ibe  public 
Btreets  of  the  city,  to  be  used  exclusively  hv  the  company  m  the 
transaction  of  its  own  private  business,  in  which  the  public  had  no 
interest  whatever.  The  direct  effect  of  building  and  operating 
this  railway  will  be  to  destroy  the  street  altosether  for  the  ordinary 
porpoees  of  a  highway,  and  thereby  materidly  injure  the  property 
ind  business  of  appellante  carried  on  npon  and  near  the  street  in 
qneetion,  and  the  decision  in  the  present  case  holds  that  equity  will 
not  interpose,  by  injunction,  to  provent  an  injury  of  this  kind.  No 
aathonty  is  cited  wnich  sustains  it,  and  I  confidently  assert  none 
can  be  found.  If  the  proposed  railway,  when  put  in  operation, 
wonld  be  open  to  the  pnolic  generally,  then  I  concede,  under  the 
previous  decisions  of  this  court,  an  injunction  would  not  lie  at  the 
rait  of  a  private  individual,  however  much  he  might  be  injured  by 
the  buildmgand  operating  of  snch  a  road.  But  such  is  not  the 
case  here.  The  city  had  5ie  right  to  permit  a  railway  to  be  con- 
Btmcted  in  one  of  its  streets  which,  when  completed,  would  bo  open 
to  the  public  generally,  for  the  carriage  of  goods  or  passengers,  or 
both,  on  equal  terms  to  all ;  but  it  had  no  authority  to  permit  such 
aroad  to  be  constructed  or  operated  for  the  exclusive  use  of  a  mere 
private  company.  In  the  one  case  the  city  has  a  discretion  to  do 
ornotdo;  m  the  other,  there  is  no  power  to  act  at  all.  In  the 
former  case,  equity  will  not  interpose,  but  remit  the  parties  to  a 
court  of  law,  and  snch  relief  as  that  tribunal  affords.  In  the  latter 
case,  there  being  a  total  want  of  authority  on  the  part  of  the  city 
to  act  at  dl,  and  the  attempt  to  do  so  being  a  clear  breach  of  a 
public  trust  with  respect  to  the  ownership  and  control  of  the  streets, 
a  court  of  equity,  according  to  alt  the  authorities,  should  and  does 
inlerpoBC 

If  a  ci^  may  make  such  a  grant  as  this  at  all,  it  may  absolutely 
fill  a  public  street  with  mere  private  structures  and  enterprises,  in 
which  the  public  generally  have  not  a  particle  of  interest,  to  the 
detriment  and  utter  ruin  of  other  property  and  business  in  the 
nei^borhood,  and  in  such  coses  nothing  but  the  restraining  power 
of  a  court  of  equity  affords  anything  like  adequate  relief.  To  remit 
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him  to  a  court  of  law,  under  sach  circnmstanees,  amounts  to  a 
Bunple  denial  of  jostioa  While  a  soit  in  a  coort  of  law,  which  has 
no  power  to  avert  the  threatened  injury  until  the  rights  of  the 

Srties  arc  determined,  is  dragging  its  slow  length  along  throngli 
e  rarions  conrte  to  final  detemimation,  one's  property  and  baai- 
nese  ma;  be  broken  ap  and  rtuned,  and  in  the  end  oi  his  enit  at  kw 
he  is  only  permitted  to  recover  for  the  immediate  results  of  the 
defendant's  condncL  A  flomiBhing  and  profitable  basiiiesB  is  gone, 
which  he  perhaps  can  never  agam  restore.  All  his  prospective 
profits  are  swept  away  from  him  by  the  wrongful  act  of  the  de- 
fendant, and  he  is  not  permitted  to  recover  anything  on  account 
of  them. 

TToder  the  present  decision  this  almost  fruitless  suit  at  law  is  the 
only  remedy  which  an  enlightened  iurispmdence  affords.  I  repeat, 
this  is  simply  a  denial  of  justice.  I  hold  it  to  be  one  of  die  highest 
duties  of  the  oonrta  of  the  country  to  steadily  and  firmly  resist  all 
encroachments  of  power  upon  the  rights  of  the  people.  This,  I 
submit,  has  not  been  done  in  the  present  case,  and  for  this  and  other 
reasons  already  assigned,  I  respectfully,  but  earnestly,  dissent  from 
the  conclusion  reached  by  a  majority  of  the  court 

Walker  and  Diokbt,  J.J. — ^We  fully  concur  in  the  views  ex- 
pressed iu  the  above  dissenting  opinion. 

Subsequently,  upon  an  application  for  a  rehearing,  the  following 
additional  opinion  was  filed : 

Per  CnsiAH, — The  only  question  argued  oa  the  motion  for  a 
rehearing,  and  not  discussed  m  the  original  opinion,  that  is  deemed 
necessary  now  to  be  remarked  upon  is  the  pomt  made  that  the  side- 
track, al^ough  constructed  under  an  ordinance  of  the  city  granting 
a  license  to  lay  it  in  a  public  street,  is  solely  for  the  "  convenience 
and  benefit"  of  the  corporation  constructiug  it.  This  is  a  misap- 
prehension of  the  law.  Section  12,  art.  11,  of  the  constitution, 
provides,  that  "  railways  heretofore  constructed  or  that  may  here- 
after be  constrncted  in  this  State,  are  hereby  declared  public  high- 
ways, and  shall  be  free  to  all  persons  for  the  transportation  of  their 
persona  and  property  thereon,  under  such  regulations  as  may  be 
prescribed  by  law."  The  track  defendant  was  authorized  by  ordi- 
nance to  constmct,  when  completed  and  attached  to  the  principal 
track,  is  as  much  a  "  public  highway,"  in  the  sense  that  term  is 
used  in  the  constitution,  as  is  the  road  of  the  company  to  which  it 
is  attached,  and  no  doubt  is  entertained  the  company  is  subjected 
to  the  same  duty  to  use  it  for  the  "  convenience  and  benefit"  of  the 
public  as  any  part  of  its  main  track. 

It  is  different,  as  this  court  has  decided  in  Kcelle  v.  Knecht,  99 
111.  396,  where  such  structures  are  built  by  individuals  on  their  own 
lands  for  mere  private  use.    But  that  is  not  the  case  here.    This  / 
track  was  laid,  or  is  to  be  laid,  in  a  public  street,  under  an  ordi- 
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nance  of  tlie  city  grauting  the  privilege.  It  will  be  perceived,  on 
exuninatioii,  the  ordinance  contains  nothing  that  indicates  the 
Bwitch,  when  built,  was  to  be  for  the  sole  nse  of  the  corporation 
coDatractiag  it.  On  the  contrarv,  the  corporation,  in  its  answer, 
denies  it  will  prevent  the  use  and  occnpatioQ  of  the  street  bj  the 
public.  Since  its  construction  this  switch  is  a  part  of  the  main  track 
vith  which  it  ie  connected,  and  is  in  the  same  sense  a  "  public 
highway,"  to  be  used  bj  the  company  for  the  same  purposes,  "  un- 
der snch  regulations  as  may  be  prescribed  by  law." 

The  petition  for  rehearing  will  be  denied. 

Behwing  denied. 


Ohmago  aztd  WxsTKBir  Ihdiasa  E.  R  Co.  et  al. 


EiTGEirB  M.  Dditbab  et  aL 

(100  ilfinou  Btporti,  110.  Btpt.  4,  IBaO.—BAearvtg  dmied  Sipt.  80, 1881.) 

A  Bulroad  company  organized  under  the  general  law  of  March  1,  1872,  haa 
lathority  to  Mlect  itb  own  route,  to  lay  out  its  road  and  to  congtmct  the 
HUDB 1  and  this  power,  by  necessary  implicatioo,  carriea  with  it  the  power  of 
fiiiiig  the  terminal  points  of  the  proposed  road,  subject  only  to  the  limitation 
tbtt  the  conttruction  of  ita  road  upon  or  acroea  any  street  in  any  city  must  be 
with  the  assent  of  the  corporation  of  such  city. 

A  railroad  company,  lu  a  general  rule,  may  select  ito  own  route,  fix  its  ter- 
minal points,  and  lay  out  its  road  and  acquire  the  right  of  way  and  other 
property  necessary  for  the  construction  of  ite  road  on  any  and  every  port  of 
]t«  fine,  whether  within  city  limits  or  without  them,  according  to  its  own 
diicietion.  The  lines  selected  may,  without  the  assent  of  the  city,  cross 
■treats,  and  the  company  may,  without  such  assent,  acquire  the  right  of  way 
tad  conatmct  its  road  on  every  part  of  such  line,  except  the  parts  to  be  con- 
•tructed  upon  or  across  streets. 

Under  toe  present  legislation,  it  is  not  necessary,  as  a  condition  precedent 
to  the  location  of  its  line  within  a  city  by  a  railroad  company,  or  to  the  con- 
ttruction of  its  railroad  within  the  city,  or  such  parts  of  its  lines  as  are  not 
within  any  street,  or  to  the  power  to  condemn  any  private  property  within 
the  dty  for  such  purpose,  that  any  ordinance  should  be  passed  by  the  city 
coQDcil  either  Kinng  assent  for  the  construction  of  the  road  upon  or  across 
itreeta,  or  providing  for  the  location  of  the  road. 

A  city  ordinance  granting  permission  to  a  railroad  company  to  construct 
ind  operate  a  railroad  within  the  city  limits,  is  not  void  because  it  fails  to 
dedgi^te  the  precise  line  upon  which  the  road  may  be  constructed,  and  omits 
to  deeigoate  uie  precise  pointe  at  which  the  road  may  be  constructed  across 
ud  upon  the  several  streete  to  be  intersected  by  it. 

Pmnission  granted  by  a  city  council  to  a  railroad  company  to  construct  its 
road  across  streets  at  any  points  to  be  selected  by  the  company  within  a  given 
lUrtrict,  is  not  adelesation  to  the  company  of  powers  which  can  onl;^  M  ex- 
eiused  by  the  council,  as  the  power  to  locate  the  line  of  the  road  is  ^ven  by 
itatiite  to  the  railroad  company  alone,  and  not  to  the  city  authorities,    llie 


Digitized  t,  Google 


254      O.   AND   W.   I.   E.   E.   CO.   ET  AL.   V.   DUNBAE  ET  AL. 

city  of  Ghioaeo  hM  power  to  make  prorislon  for  the  location  of  a  rulroad 
-within  its  liiSts,  but  no  power  to  locate.  That  power  is  in  the  rulroad  com- 
pany, aabject  to  sooh  providona  for  the  location  as  the  city  coondl  may 
make. 

The  mere  existence  of  a  power  in  a  dty  conndl  "to  provide  for  the  loca- 
tion, grade  and  crosdnga"  of  r^troada  within  the  city,  and  "to  change  the 
location,  grade  and  croasinKi"  of  railroads,  until  exercised,  is  no  limitation^ 
upon  the  power  of  a  railroad  company  to  select  its  route  and  locate  its  road 
within  the  city. 

The  clause  in  the  city  act  that  "the  city  council  shall  have  no  power  to 
grant  the  use  of  or  the  right  to  lay  down  any  rulroad  tracks  in  any  street" 
of  the  city,  "  except  upon  petitaons  of  the  owners  of  the  lands  representing 
more  than  one-half  of  the  frontage  of  the  street,  or  so  much  thereof  as  ^ 
Bought  to  be  used  for  railroad  purposee, "  has  reference  only  to  cases  where  the 
city  may  propose  to  grant  the  privilege  to  a  railroad  company  to  run  along  a 
street  for  a  given  distance,  and  not  to  a  case  where  che  road  merely  crooses  a 
street. 

A  provision  in  a  city  ordinance  that  the  permission  to  construct  a  railroad 
withm  the  caij  Is  upon  condition  that  the  railroad  company  shall  permit  any 
other  railroad  companies,  not  exceeding  two  in  number,  which  have  not  then 
the  right  of  entrance  into  the  city,  to  use  the  mun  track  of  the  rood  therein 
authorized  to  be  laid,  jointly  with  such  road  so  authorized,  does  not  render 
the  otdiusLUce  invalid,  as  it  confers  upon  the  railroad  company  no  power  not 
given  it  by  law,  nordoee  it  deprive  the  dty  of  any  power  whatever. 

The  law  authorising  the  condemnation  of  private  property  for  railroad  pur- 
poses, is  limited  to  such  property  as  is  necessary  for  the  purpose  in  question, 
and  no  condemnation  proceedings  can  lawfully  be  had  of  property  not  neces- 
sary for  the  construction  or  use  of  the  rood.  But  this  necessity  need  not  be 
made  aertain  before  it  is  lawful  to  proceed  with  the  condemnation. 

The  provision  of  the  general  Railroad  Act  of  1B49,  prohibiting  raUroada 
from  entering  cities  without  municipal  consent,  if  not  repealed  by  implica- 
tion by  the  act  of  1872,  is  wholly  so  l>y  the  act  of  March  81,  1BT4. 

Agbeed  case  from  the  Superior  Conrt  of  Cook  connty ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

The  following  are  the  facts  showri  in  the  records  in  this  case : 
On  the  4th  of  Jnne,  1879,  the  Chicago  and  Western  Indiana 
R.  R.  Co.  was  duly  organized  under  the  general  law  of  this 
State  in  force  July  1,  1872,  which  provides  for  the  incorpora- 
tion of  such  corporations,  and  defines  their  powers.  (Kev.  Stat. 
799.)  The  purpose  and  object  of  the  corporation,  as  stated  in  ar- 
ticles of  association,  was  to  construct  and  operate  a  railroad,  the 
line  of  which  "  will  begin  at  a  point  on  the  boundary  line  between 
the  States  of  Illinois  and  Indiana,  in  the  south-easterly  part  of 
Tliomton  township,  Cook  county ;  thence  through  or  near  the  town 
of  Dalton  to  such  terminus  in  the  city  of  Chicago  as  may  be  select- 
ed by  said  corporation, — all  such  line  of  railroad  being  in  Cook 
county,  Illinois." 

On  the  15th  of  September,  1879,  the  city  council,  at  the  request 
of  said  corporation,  adopted  an  ordinance,  of  which  the  following 
is  a  copy : 
"  Be  it  ordained  by  the  City  Council  of  the  City  of  Chieafo : 

"  Sectioh  1.  That  permission  and  authority   be  and  the  same 
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IB  hereby  given  and  granted  to  the  Chicago  and  Western  Inditma 
Sailroaa  Company  to  lay  down,  maintain  and  operate  a  railroad, 
with  one  or  more  ti-acks,  and  such  switches,  sidings  and  tani-onts 
IS  m&y  be  necessary,  along  and  upon  the  following  route  in  the  city 
of  Chicago,  to-wit :  Commencing  at  the  southern  boundary  line  of 
the  city  of  Chicago,  at  some  point  within  one  hundred  feet  of  the 
west  line  of  Stewart  avenue,  and  thence  northwardly  over  snch  lots, 
lands  and  property  as  the  said  company  now  owns  or  hereafter  may 
acquire,  by  lease,  purchase,  condemnation  or  otherwise,  parallel  to 
Baia  Stewart  avenue,  to  the  intersection  of  Grove  street  and  said 
Stewart  avenue,  and  thence  over  and  upon  such  lots,  lands  and 
property  as  the  said  company  now  owns  or  hereafter  may  acquire, 
tty  lease,  purchase,  condemnation  or  otherwise,  anto  such  terminus 
as  it  may  establish  between  the  east  bank  of  ^e  south  branch  of 
the  Chicago  river  and  the  west  side  of  State  street,  and  between 
Sixteenth  street  and  the  south  line  of  Tan  Baren  street,  in  said 
dty. 

"  Sec.  3.  The  said  railroad  company  may  cross  any  and  all  in- 
tervening streets,  alleys  and  railroad  tracks  upon  or  along  the  line 
of  the  said  route,  as  designated  in  the  first  section,  said  companv  to 
be  subject  at  all  times  to  the  direction  of  the  department  of  pnolic 
works,  or  other  proper  department  or  ofBcer  of  said  city,  in  the 
oonetmction  of  its  said  tracks,  in  making  the  crossings  or  conneo- 
tioDS  with  other  roads,  and  the  keeping  in  repair  of  so  much  of 
said  streets,  alleys  and  crossings  as  may  be  occupied  by  said  rail- 
road company  with  its  tracks,  switches  and  turn-outs. 

"Sec.  3.  The  said  railroad  company  may,  and  it  is  hereby  au- 
thorized to,  lay  down,  maintain  and  operate  one  or  more  railroad 
tracks,  with  snch  turn-outs,  side-tracks  and  switches  as  it  ehiill  deem 
necessary,  over  and  across  any  land  which  it  may  acquire  upon  the 
line  of  said  route,  by  lease,  purchase,  condemnation  or  otherwise : 
and  the  said  railroad  company  may  use  and  operate  the  railroad 
tncks  hereby  authorized  to  be  laid,  with  locomotive  engines  and 
cars,  subject  to  aU  ordinances  of  the  city  of  Chicago  applicable  to 
railroads  which  are  now  or  hereafter  may  be  in  force. 

"  Sec.  4.  The  permission,  authority  and  privileges  hereby  grant- 
ed are  Dpon  the  express  condition  that  the  said  railroad  company 
shall  ei-ect  and  maintain  viaducts  over  any  of  its  said  tracks,  on  any 
street  or  streets  of  said  city  which  may  be  crossed  by  its  said  tracks, 
where  and  as  the  said  city  council  may  from  time  to  time  require, 
and  under  the  supervision  of  the  department  of  public  works,  or 
other  proper  department  or  officer  of  said  city,  and  erect  and  con- 
Btmct  the  approaches  to  all  such  viaducts,  with  proper  areae  on 
either  side  of  such  approaches :  Provided,  however,  that  where  ' 
any  such  viaduct  cannot  be  built  at  any  such  street  crossing  with- 
out the  same  be  built  over  the  track  or  tracks  of  some  other  railroad 
eompany  or  companies,  then  the  said  Chicago  and  Western  Indiana 
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Bailroad  Oompauy  ehall  only  be  obliged  to  join  vitli  saoh  other  last 
mentioned  railroad  company  or  companieB  in  the  confitmction  and 
maintenance  of  each  viadnct,  and  to  paj  their  fair  proportion  of 
Buch  riadnot  or  viadacte ;  and  if  ench  other  railroad  companr  or 
companies  shall  not  join  in  the  erection  of  any  such  viaduct,  tncn, 
when  the  proportion  of  BUch  other  company  or  companies  shall  be 
otherwise  provided,  the  said  Chicago  and  Western  Indiana  Rail- 
road Company  shall  pay  its  fair  proportion  of  the  cost  of  any  snch 
viadnct. 

"  Bee.  5.  The  said  railroad  company  shall  be  snbject  to  all 
general  laws  and  ordinancee  of  the  city  of  Chicago  in  relation  to 
railroads,  which  are  now  or  may  hereafter  be  in  force. 

"  Sec  6.  The  permission  and  anthoritj^  hereby  granted  are  upon 
the  further  express  condition,  that  the  aaid  railroad  company  shall 
and  will  forever  indemni^  and  save  harmleee  the  city  of  Cnicago- 
against  and  from  any  and  all  damages,  judgments,  ijecreee  and  costs 
and  expenses  of  the  same  which  it  may  saSer,  of*  which  may  be 
recovered  or  obtained  against  said  city,  for  or  by  reason  of  the 
granting  of  such  privileges  and  anthon^,  or  for  or  by  reason  of,  or 
growing  out  of  or  resulting  from,  the  passage  of  the  ordinance,  or 
any  matter  or  thing  connected  therewith,  or  with  the  exercise  by 
said  coDipany  of  tlie  privil^es  hereby  granted,  or  &om  any  act  or 
acts  of  the  said  company  mKler  or  by  vutoe  of  the  provisionB  of 
this  ordinance. 

"  Sec  7.  The  permission  and  anthority  herein  granted  are  open 
the  further  express  condition,  to  wit ;  That  said  railway  company 
ehall  permit  any  corporation,  person  or  persons,  only  autliorized  by 
ordinance  of  said  city,  to  construct  side-tracks  to  intersect  any 
track  or  tracks  of  said  railroad  company  within  the  limits  of  said 
city,  for  the  pnrp<»e  of  conveying  property  to  and  from  such  rail- 
road to  any  warehouse,  lumber  yard,  coal  yard,  or  any  mannfactory 
sitnated  within  one  thousand  feet  of  said  railroad ;  and  upon  rear 
Bonable  compensation  being  made  therefor,  shall,  at  all  times,  per- 
mit the  owners  or  lessees  (3  any  such  side-track,  or  the  consignees 
of  any  property,  to  take  the  cars  containing  sudi  property  to  him 
or  them  consigned,  to  any  such  warehouse,  lumb^  yard,  coal  yard 
or  manufactory,  situated  upon  any  such  side-track:  Provided, 
however,  that  any  cars  bo  taken  shall  be  returned  without  any  an- 
neeeseary  delay,  and  that  any  such  owner,  leeeee  or  person  con- 
ducting or  carrying  on  any  snch  warehouse,  lumber  yara,  coal  yard 
or  mannfaotorr,  a^dl  be  entitled  to  have  any  property  taken  m>m 
any  such  warenouse,  lumber  yard,  coal  yard  or  manufactory,  over 
any  snch  side-track,  to  and  upon  ue  tracks  of  said  railroad,  onder 
the  directions  and  regulations,  to  said  railroad  company,  without 
nnreaaonable  delay :  And  provided  further,  that  the  pnvil^;ee  an- 
thorized  herein  are  granted  upon  the  express  condition  that  the 
Chicago  and  Western  Indiana  Kailroad  Company  shall  permit  any 
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other  railroad  companiee,  not  exceeding  two  in  number,  -which 
have  not  at  present  any  right  of  entrance  into  the  city  of  Chicago 
under  any  existing  ordinance,  to  use  the  said  main  railroad  tracks 
herein  authorized  to  be  iaid  Jointly  with  the  said  Chicago  and 
Western  Indiana  Kailroad  Company,  upon  eiich  fair  and  equitable 
tenos  as  may  be  agreed  upon  by  said  companies ;  and  in  event  that 
said  companies  canoot  agree  npoa  such  terms,  the  eame  shall  be 
settled  by  three  disinterested  [wrsons,  one  to  be  selected  by  said 
Chicago  and  "Weetem  Indiana  Kailroad  Company,  one  to  be  named 
by  each  other  company  as  may  desire  to  nse  eaid  tracks,  and  the 
third  by  aaid  two  persons,  and  the  terms  and  conditions  which 
shall  be  fixed  and  determined  by  said  persons,  or  a  majority  of 
them,  shall  be  the  terms  and  conditions  npon  which  said  com- 
panies, respectively,  shall  use  and  occnpv  said  tracks ;  and  npon 
the  farther  express  conditions  that  eaid  Chicago  and  Western  In- 
diana Bailroaa  Company,  and  any  other  railroad  company  or  com- 
panies that  shall  construct  or  operate  said  railroad  under  this 
ordinance,  or  nnder  lease  from  or  contract  with  the  said  Chicago 
and  Western  Indiana  Kailroad  Company,  shall  be  held  jointly 
bound  to  pay  all  legal  damages  that  may  accrue  to  the  owners  of 
property  by  reason  of  the  construction  or  operation  of  said  railroad 
under  tne  ordinance. 

"Sea  8.  The  privilege  and  authority  hereby  granted  are  so 
granted  upon  the  further  express  condition  that  the  tracks  autho- 
rized by  this  ordinance  shall  be  laid  down  and  constructed  within 
oDe  year  from  the  passage  of  this  ordinance ;  and  if  not  so  con- 
Etmcted  and  in  operation,  all  the  rights  and  privileges  granted  by 
this  ordinance  to  such  company  shall  cease,  and  be  null  and  void. 

"  Sec.  9.  This  ordinance  shall  be  in  force  from  and  after  its 
paseage^" 

This  ordinance  was  passed  without  any  previone  petition  by  the 
ownen  of  property  fronting  upon  any  of  the  streets  or  alleys  inter- 
sected or  to  be  intersected  by  the  line  of  said  railroad,  asking  that 
the  consent  of  the  city  sQiould  be  given  to  the  railroad  company  to 
lay  down  its  tracks  over  or  across  any  of  such  streets  or  alleys. 

Before  the  adoption  of  this  ordinance,  the  railroad  company  had 
located  and  surveyed  its  line  from  the  point  on  the  State  line  to  a 
point  on  the  south  bonndaiy  of  the  city  of  Chicago,  and  had  se- 
lected a  contemplated  line  m  the  city,  within  the  bounds  named  in 
the  ordinance,  and  had  purchased  large  amounts  of  lots  and  lands 
on  and  near  its  proposed  line.  After  the  passage  of  the  ordinance^ 
and  before  the  nling  of  the  bill  in  this  case,  the  railroad  company  haa 
fixed  its  northern  terminus  on  the  south  side  of  Van  Bnren  street,  be- 
tween State  Street  and  Dearborn,  and  had  surveyed  and  located 
its  main  line  from  the  south  boondair  of  the  atv  of  Chicago,  run- 
ning northward,  immediately  west  of  and  adjoming  the  western 
line  of  Stewarts  avenue,  a  distance  of  about  two  and  one-half 
BA.dEE.R.C«8.— 17 
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mileB,  to  the  interBectioii  of  Grove  street,  and  there  croeeiDg  Stew- 
art aTenae  and  Grove  street  diagonally  in  a  more  easterly  direction, 
and  thence  in  a  north-easterly  direction  between  Grove  street  and 
the  Booth  branch  of  the  Chicago  river,  croasing  Eighteenth  street 
and  Sixteenth  street,  and  intersecting  Clark  street  near  the  croeaing 
of  the  Chicago,  Bnrlington  and  Quincy  railroad,  and  Dearborn 
street  at  the  intersection  of  that  street  and  Fifteenth  street,  thence 
nearly  dne  north  to  Twelfth  street ;  and  before  the  filing  of  the 
bill  this  railroad  company  had  acqnired  title  (chiefly  by  purchase) 
to  all  the  private  property  on  which  its  main  tracks  are  located, 
from  the  south  boundary  of  the  city  northward  to  Grove  street, 
embracing  a  strip  of  such  property  lying  next  west  of  Stewart 
avenne,  for  the  wnole  of  that  distance,  at  least  forty-eight  feet  wide 
in  every  part  thereof,  and  in  other  parts  wider;  and  had  acquired 
title  tu  largeportions  of  property  along  its  line  between  Stewart 
avenue  and  Twelfth  street ;  and  had  become  the  owner  of  the  lots 
adjoining  the  streets  on  bo&  sides  thereof,  at  every  point  where 
snch  line  intersects  a  street,  in  its  whole  course,  from  the  south 
boundary  of  the  city  to  the  south  side  of  Twelfth  street,  on  its  line. 
In  addition,  the  corporation  had  bought  large  amounts  of  real 
estate  north  of  Twelfth  street  and  bouu  of  Tan  Buren  street,  on 
or  near  the  route  of  its  proposed  line,  to  its  northern  terminuB,  on 
the  south  side  of  Yan  Buren  street  and  between  Dearborn  and 
State  streets. 

This  corporation  had  also  constructed  its  road  from  the  south 
boundary  of  the  city  to  the  intersection  of  Archer  avenue,  and  had 
there  established  a  passenger  station,  and  had  constructed  oa  its 
own  land,  and  adjoining  its  tracks,  at  a  point  next  south  of  Thirty- 
third  street,  an  engine  noose,  turn-table  and  repair  shop,  and  con- 
structed a  yard,  with  side-tnicks  and  switches,  and  had  constmcted 
a  considerable  portion  of  its  track  as  far  north  as  Twelfth  street, 
and  near  Twelfth  street  had  built  a  large  and  expensive  freight  de- 
pot, and  for  a  time  had  had  its  road  in  actual  operation  as  far  north 
as  Archer  avenue,  running  four  trains  daily  thereon,  carrying  pas- 
sengers, freight  and  the  United  States  mail;  and  in  all  this  had  ex- 
pended, before  the  filing  of  this  bill,  more  than  one  million  of  dol- 
lars within  the  city  of  Chicago. 

The  Chicago  and  "Western  Indiana  R.  R.  Co.,  before  the  filing 
of  the  bill,  had  made  with  the  Chicago  and  Eastern  Illinois  R.  H. 
Co,  a  contract  of  perpetual  lease  and  user  of  its  track,  from  tlie 
point  of  junction  of  the  two  railroads,  at  a  point  about  twenty 
mites  Bonm  of  Chicago,  tn  and  into  the  city  of  Chicago;  and  that 
company  was,  before  the  bill  was  filed,  running  daily  trains  on  the 
line  as  far  north  as  Archer  avenue,  and  had  made  arrangements  to 
run  its  freight  trains  to  the  depot  on  Twelfth  street,  and  its  passen- 
ger trains  to  the  proposed  terminus  on  Van  Buren  street,  as  soon 
as  the  road  can  be  pot  in  readiness  for  that  purpose. 
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One  of  the  appellees  (Danbar)  owns  a  lot  od  Thirtj-eeventh 
street,  about  twenty-four  feet  wide  and  perhapB  one  bandred  aod 
fiftv  feet  lone,  lyuig  adjoining  and  next  west  of  the  ground  on 
which  the  railroad  track  is  bnilt,  and  aboat  two  blocks  north  of  the 
south  bonndarr  of  the  city.  The  other  appellee  (Valentine)  owne 
a  lot  of  aboat  tlie  same  size,  lying  jost  south  of  Thirty-eighth  street, 
and  from  seventy-five  to  one  hundred  feet  from  and  west  of  the 
line  of  the  railroad  track,  and  aboat  one  block  from  the  south 
boandary  of  the  city. 

This  IB  a  bill  by  complainants,  Banbar  and  Valentine,  charging 
that  the  Chicago  and  Weetem  Indiana  R,  E.  Co.  have  begun  pro- 
ceedings in  the  ooanty  court  of  Cook  county,  ander  the  eminent 
domain  laws,  t«  condemn  the  lot  of  Daabar  for  the  use  of  the  rail- 
road company,  and  that  the  operation  of  the  railroad  in  the  vicinity 
of  Valentine  s  lot  will  damage  the  use  and  valae  thereof  by  the 
casting  of  smoke,  ashes  and  cinders  upon  it  from  passing  engines, 
and  by  the  noise  of  engines  and  trains,  and  will  oDstruct  the  free 
passage  to  and  from  the  front  of  his  lot  on  Thirty-eighth  street: 
and  uiey  Join  in  asking  an  injunction  to  reetram  tne  said  rulroad 
company  from  proceeding  farther  in  the  constraction  of  its  road, 
and  restraining  Doth  railroad  companies  from  operating  the  same, 
and  forbidding  the  first  railroad  company  to  move  farther  in  the 
proceeding  in  condemnation  of  the  property  of  Dtmbar. 

The  Superior  Court  of  Cook  county  heard  the  caee  npon  bill 
and  answer,  and,  contrary  to  hie  view  of  the  law,  as  expressed  at 
the  time  by  the  then  presiding  judge,  entered  a  decree  pro  forma, 
that  said  prdinanee  is  illegal  and  void  npon  its  face;  that  said  ordi- 
nance is  also  ill^al  and  void  because  no  petition  of  property  own- 
ers was  filed  prior  to  its  passage ;  that  the  passage  of  a  valid  ordi- 
nanofi  locating  the  precise  route  of  the  railroad,  and  consenting  to 
tha  crossing  of  the  streets  and  alleys  upon  such  route,  is  a  condi- 
tion precedent  to  the  exercise  by  the  railroad  company  of  the 
power  of  eminent  domain  to  acquire  private  property  within  the 
'City;  that  in  the  absence  of  such  an  ordinance,  a  court  of  chancery 
has  the  power  to  enjoin  the  prosecution  of  condemnation  proceea- 
ings;  that  the  actnal  location  and  construction  of  the  railroad  with- 
in the  city  of  Chicago,  under  the  ordinance  in  question  and  under 
the  circumstances  detailed  in  the  answers,  is  not  a  valid  location  of 
said  line  of  nulroad ;  that  the  complainant  has  the  right  to  relief 
in  a  court  of  equity  against  the  acts  of  the  defendant  complained 
of  in  the  bill ;  and  in  pursuance  of  the  said  decision,  the  court 
ordered,  adjudged  and  decreed  that  the  injimetion  tiieretofore 
granted,  prohibiting  the  Chicago  and  Western  Indiana  B.  R  Co. 
from  proceeding  tdfinish  and  operate  its  railroad  within  the  city 
of  Chicago,  ana  from  proceeding  further  in  the  proceedings  begun 
for  tbe  condemnation  of  the  land  of  Dunbar,  should  be  nude  per- 
^toaL 
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MeBsrs.  Lawrence,  Campbell  &  Lawrence,  and  Hr.  Senry  Craw- 
ford, for  the  railway  company,  after  stating  the  facte  and  questions 
in  the  case,  made  the  following  among  vanous  other  points: 

The  nature  of  the  corporate  power  to  locate  or  select  the  roate 
of  a  railroad  has  been  frequently  tinder  discussion  in  this  and  other 
conrts,  and  with  entire  unanimity  the  decisions  announce  the  doc- 
trine that  such  discretion,  when  expreesly  delegated  by  the  General 
Assembly,  and  not  wantonly  exercised,  is  conclusive,  and  not  enb- 
gect  to  review ;  citing  Park's  Appeal,  64  Pa.  St.  141 ;  Boston  and 
-Trovidence  K.  R.  Co.  v.  Midland  K.  R.  Co.  1  Gray,  364;  Spring 
V.  Connecticut  River  R.  R.  Co.,  4  Cash.  69 ;  South  River  R.  R. 
Co.  V.  Stoddard,  6  Minn.  150 ;  N.  Y.  and  H.  R.  R.  Co.  v.  Kip,  46 
N.  T.  653;  Stoci  and  Dar.  R.  C.  v.  Brown,  9  Hoff.  L.  255;  lUi- 
nois  Central  R.  R.  v.  Rucker,  14  111.  153 ;  ChicagOjBurlington  and 
Qnincy  R.  R  Co.  v.  Wilson,  17  id.  123 ;  Chicago,  Rock  Isknd  and 
Pacific  R.  R.  Co.  v.  Joliet,  19  id.  35;  Same  v.  Town  of  Lake,  71 
id.  837 ;  Dnnham  v.  Hyde  Park,  75  id.  374 ;  Boston  v.  Walben,  60 
id.  138 ;  St.  Louis,  J.  and  C.  R  R.  Co.  v.  Mather,  71  id.  592 ;  Marah 
V.  F.  P.  and  N.  W.  R  R  Co.,  64  id.  461. 

The  power  to  constmet  a  railway  acrosa,  along,  or  upon  the  streets 
of  a  city,  is  subject  to  but  two  restrictions  by  the  general  Railroad 
act: 

First — "  The  corporation  shall  restore  the  street  thus  intetsected 
to  its  former  state,  or  to  snch  a  state  as  not  unnecessarily  to  leave 
impaired  its  UBefolness  and  keep  such  crossing  in  repair." 

Second — "  The  assent  of  the  corporation  of  such  city,  town,  or 
village." 

The  fiist  is  a  condition  sabseqnent,  and  the  latter  a  condition 
precedent,  to  the  exercise  of  the  power  to  lay  tracks,  either  across 
or  lengthwise  upon  the  street;  but  the  mannerinwhich  this  muni- 
cipal assent  is  to  be  expressed  is  not  designated  in  this  nor  in  the 
City  act 

It  is  clear  that  the  proviso  in  the  5th  item  of  section  19  has  ex- 
elusive  reference  to  the  assent  of  the  city  as  the  owner  of  the  streets, 
and  not  to  any  act  done  in  its  legislative  capacity ;  citing  Moses  v. 
Pittsburg,  Ft  Wayne,  etc.,  Railroad  Co.,  21  lU. 522  ;  (f.C.  R.  W. 
Co.  V.  The  People,  73  id.  533 ;  W.  D.  Ry,  Co.  v.  Met.  Ry.  Co.  87 
id.  317 ;  The  People  v.  Gaa  Light  Co.,  38  Mich.  154. 

That  a  grant  of  the  right  of  way  over  private  property  may  be 
lawfully  made  before  the  road  is  located,  and  without  specifying  the 
exact  route,  has  been  repeatedly  adjudged  ;  citing  Morris  v.  lUmois, 
Bloomington  and  Western  Ry.  Co.,  76  111.  522  ;  Ross  v.  Chicago^ 
Burlington  and  Quincy  R^lroad  Co.,  77  id.  135 ;  Conwell  v.  Rail- 
road Co.,  81  id.  284 ;  Munkers  v.  Kansas  City,  etc,  Railroad  Co., 
60  Mo.  838  :  Leavenworth  Railroad  Co.  v.  United  States,  2  Otto, 
741. 

An  ordinance  should  receive  a  reasonable  construction,  so  as  to 
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make  the  same  valid,  ii  it  can  be  done.  1  Billon  on  Mnn.  Corp., 
sec  353;  "Whitlock  ■».  West,  26  Conn.  409. 

Where  a  discretionaiy  power  is  conferred  npon  a  municipal  cor- 
poration, it  followB  that  the  judicial  department  cannot  annul  the 
act  done  in  the  discretion  of  the  body,  nor  enhstitnte  its  own. 
1  Dill,  sec  59 ;  Mayor  v.  B.  and  O.  Raih-oad,  21  Md.  92 ;  Com. 
V.  Morrifitown,  18  JS.  J.  (EqO  305 ;  McCulloo^  v.  Maryland,  4 
Wheat  316;  Covington  ij.  East  St.  Loois,  78  llL  552;  Chicago 
Packing  Co.  v.  Chicago,  88  id.  225 ;  North  Cent.  Bailroad  v.  Bal- 
timore, 21  Md.  104. 

Many  dty  ordinances  provi(fing  no  location,  except  by  giving 
.  choice  within  a  reasonable  area,  have  been  snatained  by  this  court. 
Illinois  Central  Railroad  v.  Kncker,  14  111.  353  ;  Moses  v.  Pitts- 
burg, Fort  Wayne  and  Chicago  Railroad,  21  id,  516 :  Mnrphy  v. 
Chicago,  29  id.  279 ;  Evans  v.  Chicago,  24  id.  52 ;  Stetson  v.  C. 
and  £.  Railroad  Co.  75  id.  74 ;  Indianapolis,  Bloomington  and  West- 
em  Railroad  v.  Hartley,  67  id.  441 ;  Patterson  v.  C.,  t>.  and  V. 
Railroad,  75  id.  590. 

It  has  been  the  universal  method  adopted  in  other  States  not  to 
make  any  preciae  location  of  the  route  within  cities,  but  leave  the 
discretion  to  select  the  actual  line  to  the  company.  Tate  v.  Ohio  and 
MisBiesippi  Railroad  Co.,  7  Ind.  479 :  I.  and  C.  Railroad  Co.  v.  Law- 
rencebnrg,  87  id.  489  ;  Milbum  v.  C.  R.  R.,  12  Iowa.  240 ;  Slatten 
t».  Des  Seines,  29  id.  148 ;  Mercer  v.  Pittsbmg,  Ft.  Wayne  and  Chi-  ■ 
cago  Railroad,  36  Pa.  St.  99 ;  Pacific  Railrt^id  v.  Leavenwcrth,  1 
D31.  393. 

Mr.  Ai:bebt  H.  Yebdkb,  and  Messrs.  Dsnt  &  Blaok,  for  Don- 
bar  and  others,  after  stating  the  case  and  qnestiouB  presented  by 
the  agreed  statement  of  facts,  made  the  following  among  other 
points  in  their  printed  argument ; 

That  no  railroad  company  organized  under  the  general  Railroad 
act  of  1872  can  have  any  authority  or  operate  a  road  within  the 
confines  of  a  city  organized  under  the  act  of  1872,  until  that  city 
haa  legally  provided  for  the  location  of  that  road  within  its  limits, 
which  provision  can  only  be  evidenced  by  some  formal  legislative 
enactment,  passed  by  the  city  council,  under  the  power  and  doty 
devolved  upon  it  by  paragraph  25  of  section  62  of  the  general  City 
act.  (Hnrd's  Stat.  1877,  p.  210.)  And  that  no  railroad  corporation 
standing  within  a  city  as  a  mere  unlawful  intruder,  without  the  legal 
power  or  right  to  construct  its  road  within  the  city,  can  lawfully 
invoke  the  provisions  of  the  Eminent  Domain  act  for  the  condem- 
nation and  taking  of  private  property. 

It  is  neceeeary  to  constitute  a  vididordinance  in  sncfa  a  caa^  firstj 
that  it  should  definitely  locate  the  route  of  the  proposed  road,  and 
that  any  delegation  of  the  power  to  locate  such  route  to  the  com- 
pany itself  was  an  nnauthorized  delegation  of  power,  and  an  abandon, 
ment  of  the  duty  devolving  upon  the  common  conncil,  vitiating  the 
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ordiaanw:  and,  eecond,  thatasacoDditioD  precedent  to  the  paaaage 
of  any  Back  ordinance,  when  it  appeared  on  the  face  of  the  ordi- 
nance that  TarioDB  etreete  of  the  city,  or  parte  of  Buch  etreets,  would 
have  to  be  need  in  the  conetmction  of  the  propoaed  road,  there 
Bbonld  be  a  petition  of  the  property  owners,  id  pursuance  of  para- 
graph 90  of  eeetion  62  of  the  general  City  act. 

Theprovifiions  of  section  1  of  the  ordinance  are  illegal,  and  render 
the  onHnance  invalid.  By  it  there  is  a  grant,  by  necessary  impli- 
cation, not  only  to  the  railroad  company  in  c|iiestion,  but  to  any 
other  railroad  company  or  companies  wita  which  it  might  make  ar- 
raneemente  to  conetmot  and  operate  the  road.  It  casts  the  obli- 
gation on  the  Chicago  and  "Western  Indiana  B.  R.  Co.  to  allow 
at  least  two  other  roads  to  use  its  tracks,  with  no  limitation 
upon  that  company  to  restrain  it  from  allowing  the  use  of  its  tracks, 
not  by  two  only,  hot  by  ten  or  a  hundred  companies.  This  ordi- 
nance therefore  embodied  a  grant  that  may  be  almost  Indefinitely 
extended.  Is  not  this  a  plam  violation  of  the  trust  committed  to 
the  city  council  ? 

It  will  be  observed  that  this  ordinance,  by  section  7,  reaervee  no 
control  to  the  city  conncil.  If  the  ordinance  is  valid,  any  number 
of  such  corporations  may  enter  the  city  in  defiance  of  tne  conncil 
and  the  entnre  power  of  the  city. 

Mr.  Chables  H.  Mobbe,  also  for  Bnnbar  and  others,  among 
others  made  the  following  points ; 

The  power  of  eminent  domain  must  and  does  have  its  origin  alone 
in  the  public  necessity,  and  the  measure  of  that  necessity  must 
be  and  is  the  measure  of  the  power.  Citing  many  acts  of  the 
le^slatore. 

In  every  case  in  which  a  railway  company  formed  under  the 
general  act  of  March  1,  1872,  sues  for  the  condemnation  of  any  par- 
ticular piece  of  land,  the  question  whether  such  knd  is  necessary  or 
not  for  the  construction  and  operation  of  the  I'ailway  and  its  neces- 
sary accommodations,  is  a  question  for  the  courts  to  determine. 
Heed  V.  Louisville  Bridge  Cto.,  8  Bush,  69 ;  Hill  v.  "Westem  Ver- 
mont Ey.  Co.,  32  Vt.  68. 

No  land  whatever  can  be  condenmed  for  the  construction  and 
Qse  of  any  railroad,  or  its  necessary  accommodations,  until  the  line 
of  route  over  which  such  railway  is  to  be  constructed  has  been  tin^r 
located  by  some  one  invested  with  the  authority  of  law  for  that 
purpose,  nor  until  the  width  of  such  route,  and  the  space  to  be  oc- 
cupied by  such  road,  has  been  definitely  fixed  by  some  one  lawfully 
authorized  to  perform  that  office.  Darlington  v.  United  States, 
82  Pa.  St.,  decided  in  1876  ;  O'Hara  v.  Pennsylvania  R,  E.  Co.,  1 
Casej,  448 ;  Neal  v.  Pittsburg  and  Connellsville  R.  R.  Co.,  4  id.  19. 

"With  whom  have  the  laws  of  Illinoia  lodged  the  power  to  locate 
the  route,  etc.,  of  the  Chicago  and  Western  Indiana  R.  E.  Co., 
or  any  other  steam  railway  company  formed  under  our  general 
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Railroad  act,  within  the  city  of  Chicago  ?  We  answer,  nnheeitat- 
ingly  and  emphatically,  witli  the  city  council  of  Chicago,  and  with 
that  body  alone.  (General  RaiIro;id  act  in  force  March  1,  1872, 
and  the  act  for  the  incorporation  of  cities,  etc.,  approved  April  10, 
18T2.) 

Messrs.  Learning  and  Thompson,  on  the  same  side. 

The  city  conncil  had  no  jurisdiction  to  pass  the  ordinance  in 
qnestion,  for  want  of  a  petition  of  the  property  holders  Interested 
in  the  location  of  the  road.  State  v.  Council  of  Elizabeth,  30  N. 
J.  (1  Vroom)  176  ;  Dillon  on  Mnn.  Corp.,  sec.  639 ;  Swift  v.  Wil- 
liamsburg, 24  Barb.  427 ;  Litchfield  v.  Vernon,  41  N.  T.  123 ; 
Holland  v.  Baltimore,  11  Md.  186. 

Dickey,  C.  J. — The  decree  in  this  case  is  clearly  erroneous. 
Under  the  present  laws  of  Illinoifi  a  railroad  company  organized 
under  the  general  law  of  March  1, 1872,  has  expreBs  authority  to 
select  itfi  own  route,  to  lay  out  its  road  and  to  construct  the  same. 
This  power  necessarily  includes  the  power  of  fixing  the  terminal 

?)int8  of  the  proposed  road.  (Rev.  Stat.  1874,  p.  803,  see.  20.) 
Liis  is  made  exceedingly  clear  when  we  read  section  29  of  that 
statute,  wherein  old  companies  (organized  under  the  act  of  1849, 
but  whose  terminal  points  had  not  been  fixed  by  the  General 
Assembly)  are  authorized,  if  they  adopt  this  act,  to  proceed  there- 
nnder  and  have  all  the  benefits  thereof.  And  it  is  declared  that  "  the 
fixing  of  the  termini  by  any  such  corporation  shall  have  the  same 
effect  as  if  fixed  by  the  General  Assembly."  This  necessarily 
implies  that  tiie  benefits  of  this  act  carry  with  them  the  power  to 
fix  terminal  points. 

Tlie  power  thus  given  is,  however,  subject  to  a  limitation  found 
in  the  fifth  clause  of  section  20  of  the  act,  wherein  it  is  declared 
nothing  in  this  act  shall  authorize  "  the  construction  of  any  railroad 
upon  or  across  any  street  in  any  city  .  .  .  without  the  assent  of 
the  corporation  of  sncli  city,"  This  is  the  only  limitation  upon 
the  powers  of  the  railroad  company,  in  this  regard,  found  in  the 
railroad  act.  If  there  be  no  other  limitation  of  this  power  by 
other  statutes,  it  is  obvions  such  a  railroad  company  may,  as  a 
^neral  rule,  select  its  own  route,  fix  its  terminal  points  and  lay  out 
ite  road,  and  acquire  the  right  of  way  and  other  property  necessary 
for  the  construction  of  its  road  on  any  and  every  part  of  its  line, 
whether  within  the  city  limits  or  without  them,  accoi'ding  to  its 
own  discretion,  for  this  limitation,  by  its  terms,  is  confined  to  the 
construction  of  the  railroad  upon  or  across  streets.  The  line  selected 
may,  without  the  assent  of  the  city,  cross  streets,  and  the  company 
may,  without  such  assent  and  without  violating  this  limitation, 
acquire  the  right  of  way  and  construct  its  road  in  sucli  cases  on 
every  part  of  such  line,  except  the  parts  to  be  constructed  upon  or 
across  streets.     That  part  of  the  construction,  and  that  alone,  is, 
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b^  tluB  linutatioD,  forbidden  to  be  dooe  without  the  assent  of  the 
city. 

But  it  is  snggeeted,  that  the  mere  existence  of  the  power  possessed 
by  the  city  council  of  Chicago  "  to  provide  for  the  location,  grade 
and  croBSings"  of  railroads  within  the  city,  and  "  to  chance  the 
location,  erade  and  croesinea"  o£  railroada,  is  a  further  limitation 
upon  ench  power  of  the  railroad  compauj.  It  is  not  perceived  how 
this  can  be  bo.  Congress  has  power  "  to  provide  for  organizing, 
arming  and  disciplining  the  militia,"  bat  in  the  absence  of  any  law  of 
Congress  on  that  subject,  State  laws  may  be  passed  on  that  snbject. 
The  city  poesesses  the  power  to  act  on  this  subject,  but  the  mere 
existence  of  the  poweE  can  have  no  effect  unless  it  is  exercised  by 
the  city.  The  city  council  has  the  power,  by  law,  to  regulate  and 
control  the  use  of  landing  places,  whar&,  docks  and  levees;  also, 
the  anchorage,  moorage  and  landing  of  all  water  craft  and  their 
cargoes  within  the  city,  and  to  make  r^nlations  In  regard  to  the 
ueeof  harbors ;  but  it  is  not  conceived  that  the  mere  possession  of 
such  powers  by  the  city  council,  in  the  absence  of  the  exercise  of 
the  same,  renders  it  unlawful  for  any  one  to  use  landing  places, 
wharfs,  docks  or  levees  within  the  city,  or  makes  it  unlawful  to 
use  the  harbor,  anchor  or  moor  vessels  therein,  or  to  land  water 
craft  or  their  cargoes.  All  these  things  may  be  done  lawfully,  so 
long  as  there  is  no  ordinance  forbidding  the  same.  The  city  conncil 
also  possesses  the  power  *'  to  direct  the  location"  of  packing  bouses, 
and  breweries,  and  livery  stables,  and  blacksmith  shops ;  out  it  is 
not  conceived  that  the  mere  existence  of  the  power,  so  long  as  it 
is  not  exercised,  renders  it  unlawful  to  erect  and  construct  within 
the  limits  of  the  city  such  establishments.  The  power  to  interfere 
by  sQch  regulations  and  provisions,  does  not  of  itself  constitute  an 
interference.  The  statute  has  nowhere  said,  either  expressly  or  by 
implication,  that  no  livery  stable  or  blacksmith  shop  snail  be  built 
in  the  city  until  the  city  council  has  exercised  its  power  to  direct 
the  location  thereof ;  nor  has  the  stetnte,  either  expressly  or  by 
implication,  said  that  no  railroad  shall  be  located  or  coustracted 
within  the  city  limits  until  the  city  conncil  has  exercised  its  power 
to  provide  for  the  location  thereof.  Let  it  be  observed,  the  city 
council  has  no  power  (strictly  speaking)  to  locate  a  railroad.  That 
power  is  conferred  npon  the  railroad  company.  The  power  of  the 
city  is  to  provide  for  the  location  of  the  railroad  by  the  railroad 
company,  for  by  law  no  one  other  than  the  railroad  company  has 
the  power  of  location.  That  power  is  conferred  on  the  railroad 
company  alone,  and  not  upon  the  city  ;  but  it  must  be  exercised 
by  the  railroad  company  suoject  to  snch  provision,  if  any,  as  the 
city  council  may  lawfully  make.  The  railroad  company  may,  sub- 
ject to  such  power  in  cities  and  villages,  exercise  oy  law  all  the 
powers  granted  by  the  Eailroad  act,  and  the  only  condition  prece- 
dent found  in  the  laws  as  they  now  stand,  is,  that  the  assent  of  the 
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fiorporation  of  the  city  must  be  obtained  before  it  maj  lawfully 
constmot  its  road  upon  or  across  a  public  street  in  a  city. 

This  hae  not  always  been  the  law  in  this  State.  By  the  general 
.  law  of  1849  for  the  incorporation  of  railroad  companies,  sucn  com- 
panies had  not  the  power  to  effectively  locate  their  line  and  fix  their 
terminal  points,  or  exerciBe  die  power  of  eminent  domain,  until 
the  proposed  ronte  and  termini  were  approved  by  the  General 
Asaembly.  And  it  was  provided  in  that  statute,  that  nothinc  in 
that  act  shonld  authorize  the  company  to  make  "  a  location  of  their 
track  within  any  city  without  the  consent  of  the  common  conncil 
of  snch  city."  Bo  lon^  as  that  statute  was  in  force,  it  would  seem 
that  SQch  company  conld  not  lawfully  locate  any  part  of  their  line 
or  ooQstmet  Ute  same  within  any  city,  or  proceed  to  condemn 
private  property  for  corporate  purposes  within  any  city,  until  the 
o»Msent  of  the  common  council  was  first  obtained.  But  this  section 
of  the  act  of  1849  is  expressly  repealed  by  the  act  of  March  1, 
1873,  and  in  lien  of  it  we  have  the  provision  that  such  company 
diall  not  construct  its  "  railroad  upon  or  across  any  street  in  any 
city"  without  the  assent  of  the  city.  There  is  no  longer  any  pro- 
hibition (by  stetute)  against  locating  the  route  in  any  part  of  the 
<9tr.  Tke  prohibition  is  now  confined  to  the  use  of  streets, 
and  all  other  parts  of  the  city  become  open  to  the  operations  of  the 
railroad  company,  until  some  provision  limiting  the  same  is  made 
by  the  city  conncil.  There  is  no  longer  any  prohibition  against 
the  location  of  the  line,  even  across  or  upon  streets.  The  present 
prohibitioD  of  the  statute  relates  alone  to  the  construction  of 
the  road  upon  or  across  streets.  It  is  not  for  the  courts  to  iudge 
whether  changes  in  the  law  made  by  the  General  Assembly  are 
wise  or  nnwise,  beneficial  or  otherwise.  It  is  enough  that  the  law 
is  ciianged.  The  act  of  1872  in  this  rerard  differs  from  the  act  of 
1849,  not  only  in  the  form  of  its  woras,  but  in  their  scope  and 
meaning.  We  are  not  at  liberty  to  disregard  a  plain  change  in 
the  law. 

The  law  authorizing  the  condemnation  of  private  property  for 
railroad  purposes  is  limited  to  such  property  as  is  necessary  for  the 

Earpose  in  question,  and  no  condemnation  proceedings  can  law- 
illy  be  had  of  property  not  necessary  for  the  construction  or  use 
of  the  railroad ;  and  it  is  most  strenuously  insisted  that  this  necessity 
must  be  made  certain  before  it  is  lawful  to  proceed  with  condem- 
nation, and  that  it  cannot  be  made  to  appear  that  private  property 
within  a  city  will  certainly  be  needed  for  the  construction  and  use 
of  the  railroad  company,  until  the  consent  of  the  corporation  of  the 
city  has  been  lawfully  obtained  for  the  crossing  of  tne  streets,  and 
that  for  that  reason  Uie  passage  of  a  vdid  ordinance  in  this  regard 
is  an  essential  condition  precedent  to  the  exercise  of  the  power  o£ 
conilcinning  private  property  within  the  city  by  the  railroad  com- 
pany.    The  law  in  no  way  provides  the  order  in  wUich  the  railroad 
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company  eh&U  proceed  in  acquiiiDg  its  right  of  way.  Tlie  law  does 
provide  the  mode  in  whicli  tliis  TiAi  of  way  may  be  acqnired. 
Private  property  may  be  acquired  by  purehaae  or  condeomation. 
(Sees.  1&-20  of  the  railroad  act.)  Land  along  highways,  plank 
roada,  tnmpikes  and  canaU  can  be  obtained  "  by  the  consent  of  the 
lawfnl  authorities  having  control  or  jtiriBdiction  of  the  same,  or  by 
condemnation."  (Sec.  20.)  And  uie  right  of  way  for  crossiiig 
or  uniting  with  other  railways  may  be  aoqaired  as  provided  in 
section  20,  and  the  right  of  way  npon  or  across  streets  in  cities,  incor- 
porated towns  or  viUageB  may  be  acquired  by  the  assent  of  the 
corpomtipn  of  such  city,  town  or  villi^ge.  The  law  has  provided 
one  mode  of  acquiring  the  right  of  way  across  private  property, 
and  another  mode  of  acquiring  the  right  of  way  across  streets,  bat 
the  law  has  in  no  way  provided  the  order  in  which  the  raiJj'Oftd 
company  ehall  proceea  in  acquiring  its  right  of  way. 

If  the  position  of  coonsel  in  this  regard  be  sound,  it  is  difficult  to 
perceive  now  a  railroad  company  could  ever  proceed  to  condemn 
property  on  any  part  of  its  line.  It  must  begin  somewhere.  And 
in  the  hrst  proceedings  to  condemn,  no  matter  on  what  part  of  the 
line,  it  might  as  well  be  urged  by  the  owner  of  the  property  pro- 
posed to  be  taken  in  such  case,  that  it  did  not  appear  that  his  prop- 
erty was  necessary  for  the  corporate  pnnwees  until  the  railroad 
company  should  have  acqnired  the  right  of  way  on  all  other  parte  of 
the  line,  and  the  right  to  cross  all  streets  of  cities  or  of  villa^res 
npon  the  proposed  fine,  for  the  company  might  not  snoceed  in  get^ 
ting  the  right  of  way  elsewhere.  It  has  been  the  usage  of  railroad 
companies  in  this  State  for  many  years  to  proceed  in  their  discre- 
tion, on  the  question  of  the  right  of  way  on  certain  parts  of  the 
line,  without  being  required  to  acquire  the  right  of  way  in  any  one 
part  of  the  line  before  proceeding  to  acquire  the  right  of  way  in 
another  part  of  the  line.  In  fact,  it  has  been  common  to  proceed 
in  the  matter  of  acquiring  the  right  of  way,  by  condemnation  and 
otherwise,  when  only  a  part  of  the  line  had  been  located,  and  before 
the  entire  line  had  lieen  located. 

We  are  not  aware  that  this  position,  or  any  position  akin  to  it, 
was  ever  assumed,  until  taken  in  the  case  of  Metropolitan  &y. 
Co.  V.  Chicago  West  Division  Ky.  Co.,  87  III.  817.  In  that  case  it 
was  insisted  that  the  granting  by  the  ci^  council  to  the  Metropolitan 
Ry.  Co,  of  the  privilege  of  using  the  street  in  question  for  rail- 
road purposes,  was  an  essential  condition  precedent  to  the  right  of 
that  company  to  proceed  with  its  condemnation  of  private  property 
for  corporate  purposes,  and  it  was  there  contended  that  the  ordi- 
nance for  that  purpose,  in  that  case,  was  invalid,  because  not  legally 
enacted.  This  court  there  said  :  "^he  necessity  for  considering 
whether  that  ordinance  (giving  consent  of  common  council)  was 
legally  enacted  ...  is  not  perceived,  so  far  as  it  can  have  any 
direct  bearing  on  the  decision  of  this  case.  .  .  .  Obtaining  the 
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eoneent  of  tiie  common  ooBncil  of  the  dty  for  laying  the  track  of 
the  petitiooer's  railwa;  in  any  given  street,  is  not  a  condition  pre- 
cedent to  condemning  snch  property  and  interest  or  privileffe  ae  the 
defendant  may  have  previously  acquired,  by  contract  or  otherwise, 
in  snch  streets.  That  consent  may,  with  equal  propriety,  be  obtained 
afterwards,  and  it  ia  immaterial  when  it  is  secured."  And  again  it 
isBaid,  the  question  of  tlie  legality  of  the  ordinance  "is  not  a  ques- 
tion that  in  any  degree  affects  petitioner's  right  to  condemn  the 
property  of  defendant,  or  any  one  else,  for  me  pnrpoaes  of  its 
organization." 

It  would  aeem,  then,  that  onder  the  present  law  it  Ib  not  neces- 
sary as  a  condition  precedent  to  the  location  of  its  line  within  the 
city  by  a  railroad  company,  or  to  the  constmction  of  its  rulroad 
within  the  city  on  such  pu^  of  ita  line  as  are  not  within  any  street, 
or  to  its  power  to  condemn  private  property  within  the  city  neces- 
sary for  snch  purpose,  that  any  ordinance  whatsoever  should  be 
paned  by  the  city  conncfl,  either  giving  assent  for  the  construction 
of  the  railroad  upon  or  across  streets,  or  providing  for  the  location 
of  the  railroad.  It  is  not  necessary,  however,  in  the  decision  of  this 
cue,  that  we  should  go  to  that  extent  in  the  constmction  of  these 
Btatntes.  In  this  case  the  city  council  of  the  city  of  Chicago  has 
pateed  an  ordinance  by  which  the  assent  of  the  corporation  of  the 
dty  is  expressly  given  for  the  construction  of  this  railroad  across  the 
streets  intersected  by  its  line  as  located,  and  also  providing  for  the 
location  of  this  railroad  within  the  limits  of  the  city ;  and  it  is  not 
alleged  that  the  location  of  the  road  is  in  any  resp^  made  in  viola- 
tioD  of  the  ordinance  in  question. 

It  is,  however,  insisted  that  this  ordinance  is  void,  because  it  fails 
to  designate  the  precise  line  upon  which  the  railroad  may  be  con- 
itract^,  and  omits  to  designate  the  precise  point  at  which  the  road 
may  be  constmcted  across  and  upon  the  several  streets  to  be  intei^ 
Beeted  by  the  railroad.  The  statute  nowhere,  expressly  or  by  any 
reasonable  implication,  requires  snch  precise  certainty.  The  Oen- 
eial  Assembly  has  clothed  the  city  council  in  general  terms  with 
power  to  provide  for  the  location  of  railroads  within  the  city,  and 
with  power  to  grant  or  refuse  ita  assent  to  the  construction  of  any 
laihoad  upon  or  across  streets  within  the  city.  The  statute  does 
not  say  how  these  powers,  or  either  of  them,  shall  be  exercised.  It 
rarely  doee  not  say  that  no  such  assent  shall  be  granted  except  in 
cases  where  the  points  in  the  streets  to  be  crossed  are  precisely 
de^enated,  or  that  provision  for  the  location  shall  define  precisely 
the  Ime,  The  statute  itself  gives  the  consent  of  the  State  to  the 
eonstruction  of  such  railroads  across  public  highways  and  navigable 
■treams,  without  defining  the  line  of  the  road ;  and  no  reason  is 
perceived  why  the  cit?  council  may  not  select  its  own  mode  of 
fnnting  like  consent  of  the  city  in  relation  to  streets,  and  also  select 
at  own  mode  of  making  provisions  for  tiie  location  of  the  railroad. 
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The  statate  has  not  prescribed  either  the  mode  or  the  time  in  wMdi 
either  of  these  powers  shall  be  exercised, — all  that  is  obvioosly  left 
to  the  judgment  and  discretion  of  the  citv  council,  in  each  case. 

We  seek  in  vain  in  the  language  of  these  statatee  for  any  pn>- 
Tision  indicating  that  these  powers  can  only  be  lawfully  exercised 
on  aline  precisely  defined.  The  legislature  has  notprescribed  what 
shall  be  tie  limits  of  the  consent  ofthe  city  as  to  the  crossing  of  the 
streets.  Obvionsly  tliat  consent  may  be  granted  (if  the  city  council 
think  it  wise  to  do  so)  withont  apecifying  the  precise  point  at  which 
the  street  shall  be  crossed.  The  same  ia  tme  in  relation  to  the 
exercise  of  the  power  "  to  provide  for  the  location"  of  the  railroad. 

Under  the  old  statute,  and  nnder  the  powers  of  the  old  charter, 
when  no  railroad  corporation  was  allowed  even  to  make  a  location 
of  its  track  within  a  city  without  the  consent  of  the  common  coancil, 
and  when  the  city  had  the  power  "  to  direct  and  control  the  locar 
tion  of  railroad  tracks,"  it  was  never  the  practice  of  the  cily  of 
Chicago,  nor  of  any  other  city  similarly  sitnated,  in  making  pro- 
vision for  tiie  location  of  railroad  tracks,  or  in  giving  its  consent  to 
the  crossing  and  use  of  streets,  to  define  precisely  the  line  upon 
which  snch  railroad  track  should  be  located  and  constructed.  No 
precedent  has  been  brought  to  onr  attention  of  any  provision  for 
the  location  of  any  railroad,  either  by  the  act  of  the  legislature 
(when  special  charters  were  granted)  or  by  any  ordinance  enacted 
by  any  city  upon  the  snbject,  wherein  the  precise  line  of  the  loca- 
tion of  the  n^  was  defined  in  the  ordinance  or  statute  ;  and  yet 
oar  statute  books,  and  the  city  ordinances  of  our  large  cities,  are 
full  of  provisions  made  for  uie  location  of  railroads,  and  giving 
consent  to  railroad  companies  to  use  streets,  and  to  cross  them. 

In  the  charter  nnder  which  the  Chicago  and  Rock  Island  R.  R. 
was  constructed  is  found  the  following :  "  The  said  company 
shall  not  be  authorized  to  locate  its  track  within  the  city  of 
Chicago  without  the  consent  of  the  common  council."  Under 
that  act,  the  common  council,  in  May,  1851,  passed  an  ordinance 
providing  "  that  the  Kock  Island  and  Chicago  R.  B.  Co.  may  lay 
down  in  any  one  of  the  streets  of  said  city,  between  the  west  line 
of  State  street  and  the  west  line  of  Halsted  street,  from  the  south 
line  of  said  city  as  far  north  as  the  north  line  of  Polk  street,  a 
single  railroad  track,  with  necessary  turn-outs  and  turning-tables. 
Said  company  may  extend  said  track  northwardly  as  far  as  the 
south  line  of  Van  Buren  street,  upon  any  street  between  the  west 
line  of  Clark  street  and  the  west  line  of  Halsted  street,  and  build 
all  the  necessaiy  turn-outs  and  turning-tables.  Said  company  may 
also  construct  m  said  city  one  or  more  railroad  tracks,  within  the 
boundaries  aforesaid,  upon  any  land  they  may  procure,  by  pur- 
chase or  otherwise,  ana  may  also  construct  and  use  all  depots 
which  may  be  necessary  to  accommodate  the  business  of  said  com- 
pany."   Under  that  ordinance  the  Rook  Island  R.  B.  was  brought 
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into  the  city  of  CMcago  nearly  thirty  yeare  ago,  its  track  con- 
strncted,  and  ite  depots  erected.  It  has  been  in  operation  ever 
Biace,  and  we  are  not  advised  that  its  right  to  enter  the  city  and 
condemn  property  therein  for  corporate  pnrpoees  was  ever  ques- 
tioned. 

Without  following  ont  in  detail  the  provisions  of  the  several 
charters  of  the  respective  railroads,  or  the  provisions  of  the  several 
ordinancee  by  which  the  railroads  have  Seen  permitted  to  enter 
cities,  it  may  be  safely  affirmed  that  in  most  cases  the  railroad  coin- 
panj  was  not  permitted  to  enter  the  city  with  its  road,  or  to  croas 
its  streets,  witnoat  the  consent  of  the  city  anthorities,  and  that  in 
moet  cases,  if  not  in  eveiy  case,  where  toe  consent  of  a  city  has 
been  granted,  the  ordinance  eranting  the  consent  has  made  pro- 
viBion  for  the  construction  of  the  hne  within  a  defined  district, 
and  has  omitted  to  define  the  precise  line  npon  which  the  railroad 
should  be  constmcted  or  the  streets  crossed. 

Onr  attention  has  been  called  to  mauv  ordinances  of  the  city  of 
Chicago  granting  permission  to  railroads  to  enter  the  city,  and  to 
croBB  streets  in  Chicago.  Among  others,  we  find  snch  ordinances 
relating  to  the  Chicago,  St.  Charles  and  Missis^pi  Air-Line  K.  K., 
the  Chicago  and  Canada  Southern  It.  R,  the  Chicago  and  Illinois 
River  R.  R.,  the  Chicago,  Burlington  and  Qnincy  R.  R.,  the 
Chicago  and  Pacific  R.  R.,  the  Chicago  and  Evanston  R.  R.,  the 
lUinoia  and  Wisconsin  E.  R.,  the  Chicago  and  Great  Eastern  Ry., 
and  to  the  Fort  Wayne  and  Chicago  Ry.,  and  in  every  one  of  these 
cases  the  consent  or  permisaion  to  enter  the  city  and  to  cross 
Btreets  was  granted  to  the  railroad  company  by  the  city,  without 
defining  the  precise  Kne  upon  which  the  track  should  do  located 
or  on  which  uie  crossings  should  be  made.  In  each  case  permis- 
sion was  given  to  cross  the  streets  within  a  district  defined  in  the 
ordinance.  This  mode  of  granting  the  consent  or  permitting  rail- 
roads to  enter  cities  onder  the  former  laws  without  defining  the 
precise  track,  and  by  simply  defining  a  district  within  which  it 
might  be  located,  was  so  nniversal  that  it  must  have  been  known 
to  the  Qenend  Assembly  when  tho  general  Railroad  act  of  1872, 
and  the  general  act  in  relation  to  cities  and  villages,  in  1872,  were 
enacted.  Had  it  been  intended  by  the  General  Assembly  to  pro- 
hibit that  mode  of  granting  the  license  or  permission  in  question 
bj  city  councils,  some  language  for  that  purpose  would  undoubted- 
ly have  been  used,  more  defimte  than  that  found  in  either  of  those 
BUtntes. 

We  find  no  vital  objection  to  this  ordinance  on  the  ground  that 
&e  rente  of  the  railroad  is  not  therein  defined  with  more  oer- 
tUDty. 

It  is  iogisted  by  appellees  that  the  permission  to  construct  the 
road  acroes  streets  at  any  point  to  be  selected  by  the  railroad  com- 
pany within  a  given  district,  is  a  delegation  to  the  railroad  com- 
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pany  of  powers  which  can  onJy  be  exercised  by  the  city  coancil, 
and  that  the  ordinajice  is  therefore  invalid.  This  does  not  eeem  to 
he  BO.  The  railroad  company'  derives  its  power  to  locate  its  road 
from  the  act  of  the  legislature,  snbject  to  such  restraint  aa  the  city 
council  may  lawfully  exercise  nnder  the  provisions  of  the  act  in 
relation  to  cities.  It  is  said  by  counsel  for  appellees,  "  the  dnty" 
of  locating  the  rout  within  the  city,  of  each  railroad,  is  imposed 
upon  the  city  council  by  the  City  act.  This  is  a  misapprehensioa  of 
the  act.  As  already  shown,  to  locate  a  railroad  is  one  thing,  and 
to  mate  provision  for  its  location  ia  quite  a  different  thing.  The 
city  council,  by  the  City  act,  has  power  to  make  provision  for  the 
location,  but,  as  already  sug^ted,  the  city  has  not  the  power  to 
locate.  That  power  is  in  tne  railroad  company,  subject  to  such 
provisions  for  the  location  as  the  city  council  may  make.  Again, 
the  power  to  provide  for  the  location  of  railroads  is  conferred  upon 
the  city  council,  but  the  duty  of  exercising  that  power  in  all  cases 
is  not  imposed  by  law  upon  the  city  connciL  The  law  leaves  to 
the  discretioQ  of  the  city  council  the  question  as  to  ^e  cases  in 
which  the  power  shall  be  exercised,  and  the  question  as  to  what 

5 revision  shall  be  made  upon  the  subject  in  each  case.  Over  this 
iscretiou  the  courts  have  no  control. 
It  is  next  insisted,  that  this  ordinance  is  void  for  want  of  a  pre- 
vious petition  of  the  persons  owning  property  fronting  on  bo  ranch 
of  the  street  as  was  proposed  to  be  used  m  the  construction  of 
this  road.  An  exammation  of  the  ordihance  will  show  that  per- 
mission is  granted  to  cross  only  the  streets  that  intervene  between 
the  properties  of  the  railroad  company.  No  authority  is  granted 
in  the  ordinance  to  use  any  part  of  any  street  lying  in  xront  of 
the  property  of  any  other  person,  'ilie  consent  to  cross  streets  is 
limited  oy  the  terms  of  the  ordinance  to  those  parts  of  the  streets 
intervening  between  property  acquired  by  the  railroad  company 
for  railrotra  purposes.  Neither  of  the  complainants  alleges  that 
he  owns  property  fronting  on  the  proposed  crossing  of  any  street 
on  the  line.  The  application  of  the  railroad  company  to  the  city 
council  for  the  pass^  of  this  ordinance  seems  to  us  to  be,  in  sub- 
stance, a  petition  by  the  owner  of  all  the  frontage,  and  is  substan- 
tially a  compliance  with  the  terms  of  the  statute  in  that  regard, 
even  if  we  asBurae  that  that  provision  has  relation  to  the  mere 
orosaing  of  streets.  The  City  act  provides,  "  the  city  council  shall 
liave  no  power  to  grant  the  use  of  or  the  right  to  lay  down  tinj 
raiiroad  tracks  in  any  street  of  the  city,  .  .  .  except  upon  peti- 
tion of  the  owners  of  the  land  representing  more  than  one-half  of 
tlie  frontage  of  the  street,  or  so  much  thereof  as  is  sought  to  be 
used  for  railroad  purposes."  In  one  sense,  to  permit  a  railroad 
company  to  lay  down  its  track  across  a  street,  is  undoubtedly 
granting  "  the  use  of"  part  of  the  street  for  railroad  purposes,  and 
13  also  granting  "  the  right  to  lay  down  the  railroad  track  in  a 
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street ;"  but  in  the  cODtiection  in  which  these  words  are  used  in 
the  dOth  cianse  of  the  63d  section  of  the  act  in  relation  to  cities 
and  Tillages,  it  is  plain  that  the;  have  no  reference  to  the  mere 
crossing  of  streets  oj  &  railroad  track.  In  that  section  the  words 
as  to  "  the  aae  of  the  street,"  and  as  to  the  laying  down  of  railroad 
tracks  "in  the  street,"  plainly  have  reference  to  the  nse  of  so  great 
an  amonnt  of  the  street  tliat  the  frontage  upon  the  part  nsed 
woald  hare  nsnally  Beveral  owners ;  for  the  provision  is,  that  such 
a  grant  shall  not  be  made  "  except  apon  the  petition  of  owners 
representing  one-half  of  the  frontage,  or  so  much  thereof  as  is 
sonjght  to  l»  nsed,  for  railroad  purposes." 

The  General  Assembly  does  not  use  the  same  language  here  as 
that  Dsed  in  the  Kailroad  act.  In  that  act  it  is  said,  no  railroad 
shall  be  eonstmcted  "  upon  or  across  any  street"  without,  etc  In 
the  prohibition  against  granting  the  use  of  streets  without  a  peti- 
tion, etc,  the  thing  designated  is  spoken  of  as  "the  use  of"  the 
street,  or  the  right  of  laying  a  railrc^  track  "in  any  street."  The 
words  "  in  anv  street"  in  the  city  cliarter,  plainly  mean  the  same 
as  the  *'  upon"  any  street,  in  the  Kailroad  act  In  the  Kailroad  act 
it  was  thought  necessary,  in  order  to  include  the  crossing  of  a  street, 
to  add  the  word  "  across"  to  the  word  "  upon."  The  word  "  across" 
is  not  found  in  the  phrase  in  question  in  the  City  act,  in  addition 
to  the  word  "  in,"  and  this  is  oecauso  that  clanse  nas  no  reasonable 
application  to  the  mere  oroeeing  of  a  street.  Obviously,  this  clanse 
hag  reference  only  to  cases  where  the  city  may  propose  to  grant  the 
privilege  to  a  raiu-oad  company  to  run  along  a  street  for  a  given 
distance.  This  clause  has  really  no  application  to  a  case  such  as  is 
presented  in  this  record. 

Again,  it  is  insisted  that  the  provision  in  the  7th  section  of  this 
ordimtnce,  that  the  permisuon  granted  in  the  ordinance  is  npou  the 
condition  that  said  railroad  company  "  shall  permit  any  other  rail- 
load  company,  not  exceeding  two  in  number,  which  have  not  at 
present  any  right  of  entrance  into  the  city  of  Chicago  under  any 
existing  ordinance,  to  use  the  said  main  railroad  track  herein  au- 
thorized to  be  laid,  jointly  with  the  said  Chicago  and  Western  In- 
diana K.  B.  Co.,"  is  a  delegation  6f  the  power  of  the  city  council, 
and  operates  to  divest  the  city  council  of  some  of  its  chartered 
powers,  and  for  that  reason  the  ordinance  is  invalid.  This  position 
is  not  tenable.  A  railroad  company  having  its  track  lawfully  in 
operation  to  and  into  the  city  of  Chicago,  has  a  right,  by  law,  to 
Kaae  the  use  of  its  track  to  any  other  railroad  company,  or  to  make 
running  arrangements  by  which  any  other  railroad  company  may 
run  its  cars  upon  the  tracks  of  the  railroad  company  owning  the 
same ;  and  the  city  council  has  no  power  to  prohibit  a  railroad 
company  having  a  track  established  and  in  use  in  a  city,  from  per- 
mitting otiier  railroad  companies  to  mn  their  cars  upon  the  same. 
This  provisiou,  therefore,  does  not  confer  upon  the  railroad  com- 


Digitized  tvGOOJ^IC 


372     0.  AJTO  W.  I.  E.  E.  00.  ITT  AL.  V.  DUNBAB  KT  AL. 

paoj  any  power  whatever,  nor  doee  it  deprive  the  oily  of  aoy 
power  whatever.  Obvioody,  it  is  a  burden  impoeed  bj  the  or- 
aioance  upon  the  railroad  company,  requiring  that  it  shall  famish 
additional  rulroad  facilities  to  the  city  of  Chicago  by  conBendn^ 
to  make  arrangements  with  snch  other  railroad  companies  as  are 
described  in  the  ordinance  for  the  joint  nse  of  their  tracks. 

This  ordinance  is  characterized  by  counsel  as  one  that  is  likely, 
if  eSective,  to  bring  great  injury  upon  the  city  of  Chicago,  and  to 
prodnce  evil  to  the  public.  That  is  not  a  queetioQ  for  the  determi- 
nation of  this  court.  We  find  nothing  on  uie  face  of  the  ordinance 
rendering  it  vicious,  nor  is  it  all^^  m  the  bill  that  any  injmy  to 
thepubho  is  to  reeolt  iiom  its  paeaage. 

We  find  no  snffid^t  ground  to  question  the  validity  of  this  or- 
dinance. 

The  decree  of  the  Superior  Oonrt  must  be  reversed  and  the  bill] 
dismissed. 

Decree  revereed. 

Wai.ebb  and  Soholfibld,  JJ. — ^We  are  unable  to  concur  with 
the  majority  of  the  court  in  the  decision  of  this  case. 

Babeequently,  upon  an  applieatioa  for  a  rehearing,  the  following 
additional  opinion  was  filed : 

DiOEET,  J. — Oonnsel  for  appellee  have  fallen  into  some  veiy 
grave  errors  in  the  preparation  of  their  petition  for  a  rehearing. 

It  is  first  insisted  that  there  is  no  express  authority  conferred  by 
statute  upon  this  railroad  company  to  locate  its  road.  This  is  a 
mistake.  Such  a  corporation  is  expressly  reqnired  to  define  in  its 
articles  of  association  "  the  places  from  and  to  which  it  is  intended 
to  construct  the  proposed  railway;"  (clause  2d,  sec  3,  ch.  114,  Rev. 
Stat.  1874,)  and  is  ezpressly  "  authorized  to  proceed  to  carry  into 
effect  the  objects  set  forth  in  such  articles,  in  accordance  with  the 
provisions  of  this  [that]  act"  (Sec.  3,  same  chapter.)  By  section 
18  such  corporation  is  expressly  authorized  to  acquire  title  to  any 
real  estate  required  for  right  of  way,  by  purchase  or  in  any  manner 
provided  by  any  law  of  eminent  domain ;  and  by  section  20  tlie 
power  is  expre^y  conferred  upon  such  corporation  "  to  cause  such 
survey  for  its  proposed  raUway  to  be  made  as  may  be  necessary  for 
the  selection  of  the  most  advantageous  route,*'  and  "  to  lay  out  its 
road,"  and  "  to  constraet  the  same."  These  provisions  do  not  use 
the  word  "  locate,"  bnt  the  words  nsed  mean  the  same  thing.  It  is 
very  plain  that  if  the  route  be  selected  aoA  laid  out,  and  the  road 
constructed  thereon,  the  railroad  will  sorely  be  located.  "  Qui  hieret 
in  litera  hffirot  in  cortice." 

Again,  counsel  say,  in  their  petition,  that  "  the  provision  of  the 
act  of  1849,  prohibiting  railroads  from  entering  cities  without  the 
municipal  consent,  is  still  in  full  force  and  e&ct,  unrepealed  and 
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mimodified."  This  is  dearlv  an  error.  Whatever  may  be  thought 
of  the  proTJBo  ia  the  act  ot  1872  saving  "  all  general  lawB,  .  .  . 
BO  far  as  the  same  are  not  meonsiBtent"  with  the  proviBions  of  that 
act,  that  queation  is  put  at  reet  by  the  act  of  March  31,  1874, 
wherein  that  act  of  1849  ia  wholly  repealed,  without  any  Baving 
danae  Meeting  the  case  at  bar.  (See  Eev.  Stat.  1874,  chap.  ISl^ 
sec  1,  danse  1S5,  pp.  1012-1017.)  This  statute  most  have  escaped 
the  attention  of  oonnseL 

Again,  connsel  seem  to  have  totally  misapprehended  the  views 
of  the  conrt  expressed  in  the  opinion  heretofore  filed,  upon  another 
subject  They  say  in  their  petition,  "  the  argument  of  the  opinion 
is,  that  the  railroad  company,  and  the  railroad  company  alone,  has 
power  to  locate  its  route,  whether  within  or  without  cities,  and 
.  .  .  that  this  power  given  to  city  cooncils  to  provide  for  the 
location  of  the  track  is  a  power  simply  to  consent  to  what  it  can 
by  no  means  either  prohibit  or  interfere  with.*'  In  other  parts  of 
the  petition  the  idea  presented  is,  that  this  court  has,  in  Buostance, 
mi  that  the  power  conferred  upon  the  city  eounoil  by  the  City  act 
does  not  authorize  such  council  to  determine  what  the  location 
within  the  ci^  of  a  new  railroad  shall  be,  if  at  all.  And  again  it 
ifi  suggested,  that  this  court  has  in  this  ease  decided  that  the  statute 
gives  to  the  city  council  only  "  a  right  to  grant  to  the  railroad  com- 
pany permission  to  do  what  the  company,  under  the  law,  has  power 
to  do  despite  of  the  council."  Ko  such  thought  is  expressed  in  the 
opinion,  and  none  such  can  reasonably  be  implied  from  any  erpres- 
Bion  it  contains.  On  the  contrary,  it  is  therein  expressly  decmred 
that  the  power  of  location  conferred  by  the  Railroad  act  upon  the 
nulioad  company  must  be  exercised  by  it,  "  subject  to  such  provi- 
fflon  as  the  city  council  may  lawfully  make."  And  again,  in  speak- 
ing of  the  freedom  with  which  the  railroad  company  may  act  in 
selecting  and  locating  ite  route,  the  same  is  qualified  Iw  the  words, 
"ontil  some  provision  limiting  the  same  is  made  by  the  city  conn- 
dL"  And  ^;ain,  the  opinion  says,  "  the  railroad  company  derives 
its  power  to  locate  its  road  from  the  act  of  the  legislature,"  (the 
Railroad  act)  "  subject  to  such  restraints  as  the  city  council  may 
lawfully  exercise  under  the  provisions  of  the  act  m  relation  to 
cities."  There  is  not  one  word  in  the  opinion  expressive  of  the 
idea  that  city  cooncile  have  no  power  to  control  the  location  of  rail- 
nnd  tracks  within  cities,  and  it  is  difficult  to  conceive  how  counsel 
of  ability  and  intelligence  could  allow  themselves  to  assume  that 
the  opinion  so  teaches.  When  counsel  think  fit  to  characterize 
nnfavorablv  a  given  view  of  the  law,  they  Bbould  not  attribute  such 
a  view  to  tne  court,  unless  clearly  justified  by  the  language  used  in 
stating  the  grounds  of  decision.  Before  assuming  and  insisting 
that  the  conrt  has  announced  a  palpably  untenable  prupusitiou,  it 
is  certainly  not  unreasonable  to  expect  of  them  a  caitif  ul  perusal  of 
the  whole  of  an  opinion. 
BA.  AE.RCas.— 18 
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Some  criticism  is  indulged  in  as  to  the  use  of  the  term  *' locate.** 
"We  said :  "  The  city  council  has  no  power  to  locate  a  railroad. . , , 
The  power  of  the  council  is  to  provide  for  the  location  of  the  rail- 
road oy  the  railroad  company,  for  by  law  no  one  other  than  the 
nulroad  company  has  the  power  of  location,"  etc  It  is  obrions 
from  the  context  (upon  the  most  casual  reading)  that  the  word 
"  locate"  is  here  ns«i  in  its  primary  sense, — ^meaning,  to  put  ia 
place.  The  coud<u1  may  direct  what  the  location  must  be,  ii  at  all, 
but  it  is  for  die  railroad  company,  in  such  case,  to  make  the  loca- 
tion or  put  the  track  in  the  place  designated.  If  the  railroad  com- 
pany do  not  choose  to  so  locate  their  track,  it  is  no  function  of  the 
city  to  locate  or  put  the  track  in  place.  This  enrely  could  mislead 
no  one. 

We  find  DO  ground  for  further  consideration  in  thia  case.  The 
application  for  rehearing  is  therefore  denied. 

Kehearing  denied. 

See  Chicago,  etc,  K.  R  Co.  «.  Doubar,  1  Am.  and  Bug.  R.  R.  Cu.  Sli. 
See  note,  p.  380. 
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The  charter  of  a  city  may  be  extended  by  a  general  atatuta. 

The  charter  of  a  city  R»ve  it  no  anthority  to  grant  |)ermiBnon  to  acompany 
to  pnt  down  a  street  railway  in  its  streets.  A  general  statute  of  tiie  State 
gave  to  all  the  citieB  power  to  grant  such  permission. 

EM,  that  euch  city  derived  power  from  such  general  statute  to  grant  per- 
miaaion  to  a  company  to  lay  its  tracks  in  the  street. 

Where  the  abutting  lot  owners  own  the  fee  In  the  street,  subject  to  the 
public  uaeB,  the  laying  ol  a  street  railway,  when  the  can  are  propelled  by 
horsea,  ia  not  an  additional  burden  on  the  easement^ 

From  the  'Vanderburg  Circuit  Court.' 

Elliot,  C.  J. — The  questions  which  this  record  presents  ate 
thus  stated  by  the  appellants'  counsel : 

1.  Can  a  municipal  corporation,  by  ordinance,  authorize  street 
railway  companies  to  encumber  its  streets  by  laying  and  maintain- 
ing railroad  tracks  therein  without  express  anthority  ther^or  by 
the  legielatnre  t 


Digitized  tvGOOJ^Ie 


BI0BXX8  V.   EVANSTILLE  STBBST   BT.   00.  276 

2.  Haa  the  corporation  appellee  obtained  the  ueceesarylefiiislative 
sanction  to  authorize  the  ming  down  and  muntenance  of  ita  track 
in  the  streets  of  the  citj  of  Evaneville  1 

3.  CaQ  a  street  railway  company,  even  with  the  proper  legisla- 
tive  sanction,  lay  down  and  maintain  ita  track  in  Second  Street,  in 
the  city  of  Eransville,  withoot  applying  and  tendering  damages  to 
the  abntting  owners  whose  lots  extend  to  the  centre  of  the  street, 
.ind  upon  ^ich  said  track  is  laid  1 

In  an  able  argument,  Bignallv  forcible  and  clear,  connsel  for 
the  appellants  maintain  that  these  qneetions  require  a  negative 
answer. 

We  concur,  in  the  main,  with  the  appellants  npon  the  answer  to 
the  first  qnestion.  In  asserting  that  the  grant  of  authority  to  lay 
tracks  upon  the  pnblie  streets  of  a  city  must  be  expressly  con- 
ferred, the  counsel  limit  the  rule  more  rigidly  than  the  aothorities 
warrant  Such  an  authority  ni  ast,  it  is  true,  l>e  conferred  by  statute, 
bat  it  is  not  indispensably  essential  that  the  grant  should  be  stated 
in  express  words.  If  it  is  conferred  by  necessary  implication  it 
wil]  he  upheld  and  enforced. 

But  the  grant  must  be  conferred  either  by  express  words  or  be 
necessarily  miplied.  Without  such  a  erant  the  public  streets  can- 
not be  need  by  a  railway  corporation  ^r  the  transportation  of  pas- 
sengers for  hire.  The  right  to  so  use  the  streets  is  a  franchise, 
anasuch a  franchise  as  can  only  exist  by  force  of  legislative  grant. 
The  power  to  grant  franchises  is  a  high  legislative  trust,  and  it  is  a 
grave  qqestion  whether  the  legislature  can  del^ate  it  to  municipal 
orponitions.  People's  R.  R  v.  Jlemphis,  10  Wall.  82.  We  are 
not,  however,  called  upon  to  decide  whether  the  legislature  can  del- 
egate this  power,  but  we  are  required  to  decide  whether  such  a 
power  is  embraced  within  the  ordinary  and  incidental  powers  usu- 
ally conferred  upon,  or  possessed  by,  municipal  corporations. 

The  city  of  Evansville  was  organized  and  is  acting  under  a 
special  charter  granted  prior  to  the  adoption  of  the  constitution  of 
1S52,  and  posBesees  the  ordinary  rights  and  powers  of  a  municipal 
corporation.  There  is  no  provision  in  the  original  charter,  nor  in 
any  of  the  various  acts,  directly  amending,  conferring  power  to 
grant  to  either  steam  or  horse  railway  companies  the  ngnt  to  use 
the  Btreets  of  the  city.  The  ordinary  and  incidental  powers  of  a 
municipal  corporation  are  not  broad  enough  to  include  the  powera 
to  grant  to  a  railway  company  the  right  to  lay  tracks,  and  conduct 
the  business  of  transporting  passengers  upon  and  over  the  streets 
of  the  municipality.  Such  a  power  is  an  extraordinary  one,  and 
ODS  which  cannot  he  implied  from  a  charter  of  a  municipal  corpo- 
ration which  confers  only  the  usual  powers  ordinarily  bestowed 
npon  such  corporations.  We  are  speaking  now,  not  of  the  inter- 
aection  and  crossing  of  streets  by  railway  tracks  laid  down  in  build- 
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ing  lines  of  road  whicli  mn  through  the  dty,  bnt  of  railvaysezela- 
sivel;  doing  bosmeea  in  the  city,  and  occapying  tlie  streets  for  that 
pBipose. 

Tne  charter  of  a  mnnidpal  corporation  may  be  awarded  or  re- 
pealed at  thepleaeore  of  the  legislature.  Sloan  v.  The  State,  8 
Slkf.  361 ;  l^e  City  of  Indianapolis  v.  The  Indianapolis  Home, 
60  Ind.  216 ;  Lncas  v.  The  Boani,  etc,  44  Ind.  424 ;  1  DilL  Munic 
.Corp.  §  64.  The  power  of  the  legislature  to  alter  or  amend  the 
icharter  of  EvanBTijle  cannot  be,  and,  as  we  nnderetand  counsel,  is 
not  donbted.  The  qneetion  presented  is  not  whether  the  l^islar 
tnre  can  alter  or  amend,  bnt  whether  they  have  done  so. 

On  the  4th  day  of  Jnne,  1861,  an  act  was  passed  by  the  General 
Aeaembly,  entitled  "  An  act  to  provide  for  the  incorporation  of 
street  railroad  companies,"  contaming,  among  others,  tneee  provi- 
dons :  "  Sec  1.  Be  it  macted  by  the  General  AsaemblT  of  the 
State  of  Indiana,  tliat  any  nmnber  of  persons  not  less  tiian  five, 
being  Babscribers  to  the  stock  of  any  contemplated  for  the  purpose 
of  constnu^ng,  ironing,  and  maintaining  street  or  horse  railrcrnds, 
switches,  or  side  tracks  apon  or  throngh  the  streets  of  the  cities  or 
towns  within  the  state,  by  complying  with  the  following  require- 
ments. .... 

See.  5.  "  8nch  company  may  oonstmct  their  traeka,  switches,  side 
tracks,  or  torn-oats  upon  the  streets  of  said  cities,  upon  the  follow- 
ingoonditions  and  restrictions." 

The  contention  of  the  appellants  is  that  this  is  a  general  law  and 
cannot  apply  to  a  city  organized  under  a  specual  charter,  for  the 
reason  that  snch  a  charter  cannot  be  changed  or  altered  except  by 
a  law  directly  amending  or  repealing  the  special  charter.  The 
qnestion  then  which  eonfronts  as  is  this :  Can  the  special  charter 
of  a  mnnicipal  corporation  be  altered  or  amended  by  a  general 
law? 

Appellants  refer  ns  to  the  case  Longworth  v.  The  Common 
Council  of  Evansville,  32  Ind.  823.  Conceding  that  the  doctrine 
of  that  case  is  sound,  it  cannot  afFect  the  qneetion  here  in  hand. 
That  case  decides  that  a  special  charter  may  be  amended  by  a 
special  law.  Bnt  that  is  not  the  question  under  discussion.  We 
are  not  considering  whether  Bpecial  legislation  is  valid  in  snch  cases, 
bat  whether  an  act  general  in  its  terms  and  with  language  broad 
enough  to  apply  to  all  the  cities  of  the  State,  howsoever  incorpo- 
rate4^  applies  to  and  govems  cities  orKuiized  under  special  charter. 
Reference  is  also  made  to  The  State  «.  Brannin,  23  N.  J.L.  (3  Zabr.) 
484.  This  case  does  decide  that  special  charters  to  mnnicipal  cor- 
poradona  cannot  be  destroyed  by  subsequent  general  enactments. 
Wo  are  unable  to  ascertain  the  ground  upon  which  tlie  court 
/  rested  its  decision,  for  there  is  neither  argument  nor  authori^ 
adduced  in  support  of  the  ruling.     The  proposition  is,  in  our 
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opinion,  too  broadly  stated.  If  the  legiatatare  can  alter  or  amend 
at  vill,  it  most  rest  with  them  to  determine  the  manner  in  which 
the  amendment  ahall  be  made.  If  they  have  the  power  to  enact 
both  general  and  special  laws,  they  are  the  ezclasive  jndgee  of 
which  ia  the  proper  method.  It  is  for  the  coorte  to  determine  not 
which  is  the  proper  method,  in  caeee  where  either  may  be  adopted, 
but  what  is  the  pttrpoee  and  effect  of  the  statata  adopted.  We 
think  the  tme  mle  is  that  stated  by  Jadge  Dillon,  who  says  :  "It 
is  a  principle  of  very  extenaive  operation  that  statutes  of  a  general 
nature  do  not  repeal,  by  implication,  charten  and  special  acts  passed 
for  the  benefit  of  particnlar  mnnicipalities,  but  they  do  so  when 
this  appears  to  have  been  the  purpose  of  the  legislature.  If  both 
the  general  and  special  acta  can  stand  they  will  be  construed  accord- 
ingljr.  If  one  most  give  way  it  depends  upon  the  supposed  inten- 
tion of  the  law  makers,  to  be  collected  from  the  entire  legislation, 
whether  the  charter  is  superseded  by  the  general  statute,  or  whether 
the  special  charter  provisions  apply  to  the  manicipality,  in  exclu- 
sion of  the  general  enactment."  2  DilL  Mnnic.  Corp.  §  87.  It  is 
npon  this  general  doctrine  that  the  case  of  Bayard  v.  Evaneville, 
39  Ind.  150  proceeds.  It  was  held  in  that  case  that  the  act  of  1867 
relative  to  the  assessment  of  shares  of  bank  stock  superaeded  the 
provision  npon  that  sobject,  in  the  special  charter  of  the  City  of 
Evansville.  We  are  clear  that  the  legislature  may,  by  general 
Illation,  alter  or  amend  the  special  charters  of  mumcipal  corpora- 
tions. 

There  is  much  more  reason  to  doubt  the  power  of  the  l^^latore 
to  amend  special  charters  by  special  amendatory  acts,  than  there  is 
for  doubting  their  power  to  change  or  repeal  them  by  general 
l^latnre.  Onr  Constitution  favors  general  legislature,  and  cer- 
tainly as  to  the  creation  of  new  corporations  forbids  all  special  laws 
Bftve  only  in  the  cases  expressly  named  as  exceptions.  There  are 
many  very  well  considered  cases  holding  thqt,  under  such  a  Const! 
totion  as  ours,  special  charters  cannot  be  amended.  But  this  que& 
tion  is  not  presented,  and  we  do  not  decide  it ;  we  do  not  decide, 
however,  that  the  special  charter  of  a  municipal  corpoliation  may 
be  amended  by  special  legislature,  when  the  intention  is  to  apply 
the  acts  to  cities  organizednnder  special  charters,  as  well  as  those  in- 
corporated under  general  laws,  that  intention  weU  given,  and  the 
act  will  be  deemed  the  law  not  only  of  one  olasa  of  cities,  but  of 
all.  •' 

The  language  of  the  act  of  1861  embraces  all  of  the  cities  of  the 
State.  If  there  were  imy  ambiguity  in  the  language  of  the  act  we 
shoold  be  bound  to  give  it  this  effect ;  for  it  is  very  evident  that 
the  intention  was  that  all  cities  of  the  state  might,  if  the  governing 
officers  should  so  desire,  receive  &e  benefit  of  the  law.  In  any 
other  way  than  by  a  general  law  could  any  city,  no  matter  how  in- 
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eorporated, obtain  Btreet  railwayBJ  for  it  is  very  certain  tliat  nnder 
oar  Conetitotion  sach  corporations  as  street  railways  can  only  be 
created  by  general  legifilature. 

We  come  now  to  tne  third  and  last  question.  It  is  the  settled 
law  of  this  State  that  the  public  takes  only  ait  easement  in  the 
streetB  of  a  city,  and  that  if  a  steam  railr<Mid  company  lays  its 
tracks  upon  the  streete,  the  owner  of  the  fee  ie  eotitled  to  damages. 
The  Terre  Haute  C3o.  v.  Scott,  14  Ind.  29.  It  is  contended  that 
this  principle  applies  to  home  railroads.  The  Tery  decided  weight 
of  authority  is  against  appellants  upon  this  point.  The  question 
has  received  very  full  and  very  able  consideration  from  conrts  and 
text  enters,  and  the  difference  between  Bteam  and  hotse  railroads 
has  been  very  clearly  established. 

Appellants  have  cited  only  one  case  which  sustains  their  conten- 
tion, and  in  our  search  we  have  been  able  to  find  no  other. 

Tlie  decision  in  Craig  v.  Eochester,  38  K.Y.  404,  was  that  of  a  di- 
vided coait,  three  of  its  members  dissenting  from  the  prevailing 
opinion.  The  decision  of  the  same  coort  m  other  cases  contains 
doctrines  which  it  ia  impoesiblc  to  reconcile  with  that  which  pre- 
vailed in  the  cases  relied  npon  by  the  ^pellants.  This  is  espec- 
ially true  of  the  Davis  v.  The  llayor,l5  N.  Y.  530 ;  and  People  v. 
Ken,  37  N.Y.  188.  The  doctrine  of  the  principal  case  under 
mention  has  not  found  favor  outside  of  Kew  York.  The  test 
enters  declare  a  different  doctrine.  Judge  Dillon  says :  "  The 
anthor  regards  the  appropriation  of  a  street  for  a  horse  railway, 
eonstmoted  and  naea  in  the  ordinary  mode,  to  be  such  a  nae  aa 
falls  within  the  purpose  for  Which  the  streets  are  dedicated  or 
acqnired,  under  the  power  of  eminent  domain.  When  authorized 
or  regulated  by  the  public  authorities,  this  is  a  public  ose  within 
the  fair  scope  of  the  intention  of  the  proprietor  when  he  dedicates 
the  street  or  is  paid  for  the  property  to  be  used  as  a  street. 

Such  proprietor  mnst  be  taken  to  contemplate  all  improved  and 
more  convenient  modes  of  nse.  There  is  solid  ground  to  dis- 
tinguish between  horee  railways  in  streets  as  ordinarily  laid  and 
used  which  do  not  exclude  the  public,  and  common  railways  which 
are  generally  so  constructed  to  exclude  a  portion  of  the  street  from 
public  use  in  the  accustomed  modes.  2  Dill.  Maine  v.  Caps.  3d  ed. 
122.  Judge  Caeley  recognizes  the  distinction  between  horse  rail- 
roads and  ordinary  steam  railroads,  and  expresses  tiie  opinion  that 
the  laying  down  only  a  frequent  necessity  which  must  oe  supposed 
to  have  been  contemplated,  but  it  is  almost  as  much  a  matter  of  course 
asgrading  and  paving.  The  appropriation  of  a  country  highway  for 
the  purposes  of  a  railway,  on  the  other  hand,  is  neitner  usual  nor 
often  important ;  and  it  cannot  with  any  justice  be  regarded  aa 
within  the  contemplation  of  the  parties  when  the  highway  is  first 
established.    And  if  tlus  is  so,  it  is  clear  that  the  owner  cannot  be 
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CODBidered  as  oompensated  for  a  new  use  at  the  time  of  tlio  original 
appropriation. 

Covlej,  ConrtLim.,  3d  ed,  566. 

The  doctriQe  of  the  eminent  juriBts  from  whoee  works  ve  have 

Jaoted  is  fully  sufitained  by  the  adjndged  cases.  Elliott  v.  Fair 
[aven  R.  R.,  32  Conn.  579  ;  Buchanan  v.  Patterson  &  Co.,  17 
N.  J.  Eq  75 ;  Jersey  City  v.  Bergen  Co.  20  Dud.;  eiet  Street  Ey. 
V.  CannanBTille,  14  Ohio  St.  523;  Hobert  v.  Milwaukee,  27 
"Wis.,  194 ;  S.  C,  9  Am.  R.  461 ;  Attorney  Brown  v.  Duselenis,  14 
S.*A.,  Am.  842  Saranack,  of  a  steam  railroad  track  does  add  a  new 
binder  entitling  the  owner  of  the  fee  to  compenaatioa,  bnt  that 
laying  and  operating  a  horse  railroad  does  not  We  quote  his 
liiignage. 

rer&ps  the  true  diatinction  in  these  cases  relates  not  to  the 
motive  power  to  the  railway,  or  to  the  questionB  whether  the  fee 
umple  or  a  mere  easement  was  taken  in  the  original  appropriation, 
bnt  depends  upon  the  question  constitutes  a  tnoroughfare,  or,  on 
the  other  hand,  is  a  mere  local  convenience.  When  land  is  taJien 
or  dedicated  for  a.  town  street  it  is  unqneetionably  appropriated  for 
all  ordinary  purposes  for  a  town  street,  not  merely  the  purposes  to 
which  BQcb  streets  were  formerly  applied,  but  those  demanded  by 
new  improvements  and  new  wants.  Among  these  purposes  is  the 
nse  for  carriages  which  run  upon  a  grooved  track,  and  tne  prepara- 
tions for  this  use  is  not  eo,  city,  Peddicord  v.  Bait.  Co.,  34  Md. 
479 ;  General  v.  Metropolitan  &  Co.,  125  Mass.,  45,  515,  Ga.  603. 

On  the  recent  case  of  Hess  v.  Baltimore  &  Co.,  52  Md.,  242  S.  C. 
86  Am.  371,  express  and  full  approval  is  given  to  the  doctrine 
maintained  by  Judge  Dillon  and  oy  Judge  CSivley.  The  Supremo 
Court  of  Iowa  has  very  recently  given  this  general  subject  a 
thorough  consideration  in  the  case  of  Stanley  v.  The  City,  54 
Iowa,  463,  and  it  was  there  held  that  a  municipal  corporation  had 
no  authority  to  grant  s  right  to  a  street  railway  to  use  steam  as  the 
motive  power,  but  it  was  conceded  that  ordmary  horse  railways 
might  he  operated  npon  the  streets  without  imposing  an  additional 
binder  upon  the  owner  of  the  fee. 

The  question  has  been  so  fully  discussed  in  the  cases  and  test 
books  to  whicb  we  have  referred  that  nothing  of  importance  or  of 
interest  can  be  added. 

The  rule  sustained  both  by  principle  and  authority  is,  that  a 
horae  railway  may  be  placed  and  operated  upon  the  streets  of  a 
municipal  corporation  without  increasing  the  binder  of  the  sen- 
tence, and  that  the  owner  of  the  fee  is  not  entitled  to  compensa- 
tion because  of  such  ose  of  the  streets  upon  which  his  property 
■bnts. 

Jndgmeot  afiSrmed. 
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It  ia  a  general  rule  that  the  more  apeufic  proTuion  coatrols  the  general 
one;  or,  "a  thing  given  in  particular  shall  not  be  taken  away  bj  general 
words."  In  the  particular  case  there  was  no  provision  relating  to  street  rail- 
ways, and  the  proposition  before  the  court  was  whether  the  general  statuta 
law,  applicable  to  all  cities  incorporated  under  a  general  law  of  the  Btate, 
was  10  injected  into  the  special  charter  of  the  city  of  Evansville  aa  to  autho- 
rize the  laying  of  street  railways  in  her  streets.  In  the  charter  nothing  was 
'  <  given  in  particular, "  while  the  general  statute  law  gave  such  power  in  gen- 
eral. We  will  cite  a  few  cases  illustrating  the  foregoing  principle,  cited  from 
Devo's  Stat.  2d,  SIS,  and  Bish.  Btat.  Criner,  sec.  129. 

The  county  board  of  Philadelphia  county,  by  the  act  of  1834,  was  eetab- 
.  lished  with  power  to  hold  personal  property,  but  with  no  power  to  subscribe 
for  railroad  purposes.  In  1B52  a  general  act  was  passed  authorizing  any 
county  through  which  a  railroad  should  pass  to  donate  so  much  money  for 
its  exteusioD  through  the  county  or  take  stock  therein.  The  act  of  1884  re- 
quired the  consent  of  the  Senate  and  House  of  Representatives  before  the 
commiaaioner  of  ttie  county  could  levy  any  tax.  The  act  of  1802  declared  it 
to  be  competent  for  the  corporate  and  constitutional  authorities  of  any  mu- 
nicipal or  other  corporation  to  nibscribe  for  stock,  and  to  borrow  money  to 
pay  therefor.  It  was  argued  that  the  county  was  a  municipal  or  other  cor< 
poration,  and  that  the  county  commisaioners  of  Philadelphia  county  were  the 
constituted  aathoritiee  of  the  county.  It  waa  held  that  this  general  law  did 
not  repeal  the  law  particularly  appertuning  to  the  county  of  Pbiloflelphia, 
and  that  it  was  not  authorized  to  lev;  a  tax  for  the  purpose  of  taking  stock 
without  the  consent  of  the  Senate  and  House.  Brown  v.  County  Commis- 
aioners, 9  Harris,  87.  The  General  Assembly  of  Georgia  in  1»>9,  by  statute, 
prohibited  the  corporation  of  Savannah  from  debarring  any  citizen  of  the 
State  from  selling  at  wholesale  in  that  market.  In  1849  an  act  waa  passed 
vesting  the  Mayor  and  Aldermen  with  power  to  psasan  ordinance,  aa  should  ap- 
pear to  them  necessary  for  the  security,  welfare  and  convenience  of  the  city, 
or  for  preserving  the  health,  peace  and  good  government  of  the  same,  with 
the  UBuai  repealing  clause.  The  city  passed  an  ordinance  in  18C1  forbid- 
ding any  one  buying  flsh  in  the  market  in  quantity  greater  than  was  requi- 
site for  the  use  and  consumption  of  his  family.  It  was  held  that  the  act  of 
1809  was  not  repealed  by  the  act  of  1849;  that  a  later  statute,  which  u  gen- 
eral, does  not  repeal  a  former  one  that  is  particular;  that  a  by-law  which  in- 
fnses  a  particular  statut«,  relating  to  a  corporation,  ia  void;  and  that  the 
General  Assembly  cannot  confer  upon  a  corporation  the  power,  by  ordinance, 
to  repeal  a  statute  of  the  State,    Haywood  e.  Mayor,  etc.,  12  Geo.  404. 

By  an  act  of  the  General  Assembly  of  Alabama,  January  12tb,  18GS,  the 
Governor  of  the  Btate  waa  authorized  to  loon  the  funds  of  the  Btate  to  aid 
the  Hobile  and  Ohio  R.  R.  Co. ;  and  that  the  tune  of  payment,  upon  certain 
contingencies,  might  be  extended.  By  an  act  of  February  14,  1SS6,  if  any 
railroad  company  failed  to  pay  at  the  time  it  became  due  any  loan  made  by 
the  State  to  it  would  forfeit  its  charter.  It  was  held  that  the  latter  statute 
did  not  repeal  the  former,  aud  on  fdlure  to  pay  its  loan  the  time  of  p^mant 
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vt  tbe  iMui  to  the  Mobile  uid  Ohio  R.  R.  Co.  could  be  extended.  HoUIe  end 
Ohio  R  R.  Co.  e.  Btate,  3fi  Ala.  S78. 

By  an  act  of  TebmaT;  30,  186S,  the  Hiuoori  ud  HiaaimipiH  R  R.  Co. 
-were  ftnthorized  to  receire,  uid  it  was  declared  lawful  from  them  to  devote, 
fttbacriptioiu  from  any  countj  to  the  <»pital  stock  thereof.  The  legislature 
were  expnnlj  prohibited  from  repealing  or  annallliig  the  charter,  but  no 
direct  provision  WM  made  agutut  its  being  altered  or  amended.  In  1867  the 
county  court  took  and  subecribed  (175,000  in  the  stock  of  the  said  company 
irithont  a  vote  of  the  county.  July  4,  1B65,  the  present  conjtltation  took 
effect,  which  provides  that  "all  statnte  laws  of  the  State  now  in  force,  not 
ineozigistent  with  this  constitution,  shall  continue  in  force  until  they  shall 
eipire  by  their  own  limitation,  or  be  amended  or  be  repealed  by  the  Qeneral 
AMembly."  Also,  "the  General  Assembly  shall  not  authorize  any  county, 
dty  or  town  to  become  a  stockholder  in,  or  loan  its  credit  to,  any  company, " 
without  a  two-thirds  vote  of  the  qualified  voters  in  favor  thereof.  It  was 
held  that  the  special  charter  of  tbe  Hissouri  and  Mississippi  R  R  Co.  was 
not  repealed  by  the  constitntional  provision,  and  that  such  company  could 
receive  a  nibecription  without  »  vote  of  the  qualified  voters  having  been 
taken.     Slate  ex  reL  H.  and  M.  R  R  Co.  e.  Hacon  County,  41  Ho.  498. 

By  a  special  act  of  February  8,  I84S,  the  city  of  St.  Louis  was  prohibited 
from  at  any  time  becoming  a  subscriber  for  any  stock  in  any  corporation. 
By  special  act  of  March  1,  1801  (the  act  of  1848  then  being  in  force)  the  city 
was  authorized  to  subecribe  to  the  stock  of  the  Ohio  and  Hisaissippi  R.  R 
Co.  The  act  of  1S48  was  amended  March  8,  1801,  enacting  that  "the  <Atj 
•hall  not  at  any  time  become  a  subscriber  for  any  stock  in  any  corporation;" 
and  that  "all  acta  and  parts  of  acts  conbiry  and  inconsistent  with  the  pro- 
vi^nt  of  this  act,  or  witbin  the  purview  thereof,  «tc,,  are  hereby  repealed." 
It  was  held  that  the  act  of  Hart^  8,  1851,  did  not  repeal  the  act  of  March 
1,  1801,  and  that  a  subscription  under  the  act  of  March  1, 1801,  to  said  com- 
pany was  valid.     City  and  County  of  St,*Louie  o.  Alexander,  28  Mo.  488. 

By  a  spedal  act  the  Bank  of  Arkansaa  was  authorised  to  contract  for  a 
gteata  rate  of  intereet  than  six  per  cent  without  the  contract  being  in  writ- 
ing. By  a  aubeequent  general  law  all  contracts  for  a  greater  rate  of  interest 
than  six  per  cent  unless  In  writing  were  declared  to  be  void  It  was  held 
that  tbe  latter  act  did  not  take  away  the  provision  of  the  special  act,  and 
that  a  contract  with  a  bank  for  a  greater  rat«  of  interest  than  six  per  cent, 
althoDgb  not  in  writing,  was  valid.  McFarland  e.  Bank  of  the  State,  4  Ark. 
410.  Bo  a  special  statute  giving  a  bank  a  summary  process  for  collection  Is 
not  affected  by  a  subsequent  general  law,  unless  such  intention  la  clearly 
manifest  on  the  face  of  the  act,     Pearce  e.  Bank  of  Mobile,  88  Ala.  098. 

So  where  an  act  passed  in  1SS3  provided  that  at  a  certain  time  after  the 
war  was  over  a  vote  might  be  had  by  the  people  of  Calhoun  county  on  the 
matter  of  removing  their  county  seat  An  act  of  180S  provided,  if  It  became 
neceanry  or  desirable  to  remove  a  county  seat,  and  a  majority  of  tbe  board 
<d  npervuors  deemed  it  to,  and  it  was  apinoved  by  three  fifths  ot  tbe  votera, 
it  night  be  done.    Where  the  vote  under  the  act  of  1803  was  not  taken  until 


Digitized  t,  Google 


282  BIOHELS  V.   KVAN3V1LLE  STREET  ET.    CO. 

1866,  it  wts  held  titat  tbe  operativQ  pMt  of  the  act  of  1863  vras  repMl«d  hj 
the  act  of  1868.     Conlej  e.  Calhoun  County,  3  W.  Ta.  416. 

But  where  a  apacial  act  aothorized  certain  municipal  corporatloni  to  nib- 
•cribe  stock  ia  a  railroad,  and  to  iaaue  bonds  in  payment  thereof,  it  was  held 
that  a  mbaeqnent  general  law  relating  to  municipal  corporations  containmg 
a  clause  repealing  "all  laws"  then  "in  force  for  the  organisation  orgorem- 
ment"  of  municipal  corporations,  did  not  repeal  such  special  prior  enaotmenti. 
State  «.  Fervsburg,  14  Ohio  8L  472. 

And  in  England,  where  an  act  of  parliament  had  authorized  individuals  to 
enclose  and  embank  portions  of  the  soil  nnder  the  RiTer  Thamea,  and  had 
declared  that  such  land  should  be  "  free  from  all  taxes  and  asaeaamenta  what- 
ever," tbe  land  tax,  subsequently  passed,  by  general  words,  embraced  all  the 
landinthekingdomjandthequeBtion  came  before  the  King's  bench  whether 
the  land  mentioned  In  the  special  act  had  been  legally  taxed  under  the  gen- 
eralland  tax-,  anditwasheld  that  the  tax  was  illegal.  Williams  e.  Pritchard, 
4  D.  and  E.  3.  For  an  interesting  discussion  of  this  subject  see  the  opinion  of 
Judge  Thunuan  in  Cass  e.  Dillon,  3  Ohio  St  607;  Assessors  of  PbiUdelpfaia 
e.  Comnuasioners,  8  Brewster  (Fa.),  688. 

For  interesUng  caseh  relating  to  cbartera  of  munidpalities  and  the  repeal 
of  their  provision  b;  subsequent  general  statutes  see  Commisuonere  of  Cen- 
tral Park,  in  re,  SO  N.  T.  498;  Mayor  «.  Inmon,  5?  Geo.  870;  Louisville  *. 
HcKeon,  18  B.  Hon.  0 ;  Hammond  e.  Haines,  3S  Hd.  541 ;  Bond  v.  Heistsnd, 
SO  La.  Ann.  189;  Ottawa  e.  County,  19  Ut.  889;  Egypt  Street,  9  Qrant,  4fiiS; 
Walworth  County  «.  Whitewater,  17  Wis.  108;  Kellogg  e.  Oskork,  14  Wis. 
638;  Jonesville  v.  Horkol,  18  Wis.  808.  See  also  StaW  e.  Brauin,  8  Zabr. 
484,  where  it  waa  held  that  a  general  railroad  tax  law  by  implication  repealed 
prior  special  charter  power  of  munidpalitiea.  See  also  State  «.  Sevarance,  05 
Ho.  878.  So  provisiona  in  a  city  charter,  inconsistent  with  amendments  to 
the  constitution  afterwards  adopted  are  void.  Public  School  Trustees  •. 
Taylor,  80  N.  Y.  Bq.  818. 

So  general  legislation  on  a  partienlar  subject  must,  in  the  absence  of  any- 
thing showing  a  different  intent  on  the  part  of  the  lej^ature,  give  way  to 
Inconsistent  special  legislation  on  tbe  same  subject.  State  e.  Morristown, 
88  N.  J.  L.  57;  Onwa  s.  Morristown,  18  N.  J.  Eq.  805;  Goddard,  in  re,  18 
fvdk.  504;  State  e.  Jersey  City,  5  Dutch,  170;  State  c.  Clark,  1  Dutch,  64;  . 
State  e.  Trenton,  7  Troom,  198. 

So  where  the  legislature  annexed  to  a  general  statute  a  repeating  clause, 
nbri^ting  all  inconsistent  local  or  fpecial  enactments  upon  the  same  subject, 
it  was  held  that  such  local  or  special  acts  were  repealed  thereby.  Bank  «, 
Bridges,  1  Troom,  112;  State  e.  Miller,  1  Troom,  868.  See  also  Bank  e.  Davis, 
1  HcCon.  Ch.  (N.  J.)  288 ;  Clintonville  e.  Eeeting,  4  Denio,  841 ;  Tierney  «. 
Dodge,  10  Minn.  166. 

An  interesting  case  upon  tha  subject  of  repealing  the  provision  of  a  char- 
ter of  a  city  by  the  general  law  in  that  of  United  States,  ex  rel.  Learned  t. 
Mayor  and  Council  of  tbe  City  of  Burlington,  3  Ames  Law  Reg.  804.  Tbe 
city  of  Burlington  was  authorized  to  levy  a  tax  not  to  exceed  one  eighth  of 
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Vne  per  cent  for  the  pnrpoae  of  ttefrayiag  the  current  expenses,  and  for  anf 
or  all  tbe  purposes  not  to  exceed  one  per  cent.  Tbe  common  council,  in  pur- 
tuftDM  of  the  power  girea  Id  tbe  city's  cliarter,  issued  bonds  upon  which  & 
jndgtnent  had  been  rendered  in  favor  of  the  relator.  The  relator  applied  to 
the  court  lor  a  mandamus  to  compel  the  proper  city  officials  to  levy  a  tax  to 
pay  his  judgment,  to  which  they  returned  that  they  bod  prcTioaaly  levied  a 
tax  to  the  full  extent  of  tbe  law,  tiz.,  one  per  cent.  An  enactment  of  the 
general  code  of  tbe  State  provided,  "And  if  tbe  debtor  corporation  isauea  no 
scrip  or  evidence  of  debt  a  tax  must  be  levied  as  early  as  possible."  The 
city  issued  no  scrip.  It  was  contended  that  the  provision  of  the  code  re- 
pealed the  proviaion  of  an  earlier  date,  but  the  court  held  that  it  did  not, 
and  that  the  return  was  good.  But  this  deciuon  was  practically  overruled 
in  Butz  «.  City  of  Muscatine,  8  WaU.  070.  See  Clark  s.  Davenport,  14  Iowa, 
494,  which  followa  Learned  e.  Builing^ton, 

Interesting  questions  arise  upon  taxation  by  municipalities  and  the  effect 
of  general  statutes  upon  special  charter  thereof. 

Thus  in  Tir^nia,  the  general  laws  imposing  taxes  for  the  support  of  the 
State  government  required  railroad  companies  to  pay  into  the  State  Treasury 
forevery  passenger  transported  by  them,  one  mill  for  every  mile  of  trsospor- 
tation,  and  then  provided  that  "  every  company  paying  such  shall  not  be  as- 
sessed with  any  tax  on  its  lands,  buildings,  or  equipments."  It  was  held 
that  the  general  tax  law  was  intended  to  refer  only  to  State  taxation,  and  did 
not  extend  to  cities  and  towns ;  that  the  proviso  in  the  ci^  of  Alexander  did 
not  limit  the  power  of  the  city  to  tax  such  property  or  subjects  as  are  taxed 
by  the  State ;  and  that  under  the  above  mentioned  power  in  its  charter,  such 
dty  could  tax  tbe  real  estate  and  personal  property  of  the  company  perma- 
nently  located  therein;  and  the  opinion  was  expressed,  as  the  residence  or 
domicile  of  the  company  was  in  the  city,  its  rolling  stock,  employed  on  the 
raad  of  the  company,  was  not  exempt  from  city  taxes  levied  thereon.  Rail- 
road Company  n.  Alexander,  IT  Qratt.  176. 

Authority  conferred  upon  a  village  corporation  to  awess  taxes  "  upon  the 
freeboldera  and  inhabitants  of  sidd  village  according  to  law,"  means  accord- 
ing to  the  provision  and  general  principles  of  the  general  tax  law  in  force  at 
the  time  the  assessment  is  made.  Per.  Nelson,  J.:  "There  are  numerous 
bodies  in  this  State,  like  the  village  in  question,  which  possess  to  a  lim- 
ited extent  the  power  of  local  taxation,  and,  I  presume,  in  every  instance  the  ' 
principles  and  modes  of  imposing  a  tax  are  ascertiuned  by  reference  to  the 
general  tax  law;  and  we  should  lament  to  be  obliged  to  pre  to  their  several 
powers  such  a  construction  as  would  prevent  a  participation  In  the  improve- 
ments of  the  system  of  taxation  which  are  made  from  time  to  time  and  to  be 
found  onlyinthegeneral  tax  law  on  the  subject."* 

"  When  the  general  law  is  made  applicable  [to  mnnicipalitiss]  in  this  way 
[Oat  is  by  words  of  reference  to  the  general  laws  contained  in  their  charters], 
any  change  in  tbe  general  law  would  produce  a  corresponding  change  in  the 

*  Ontario  Bank  t.  BnnneU,  10  Wend.  18B. 
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method  of  tmxatioii  by  monlcipitl  corpontioD,  the  roferance  being  to  fiie  Imr 
u  it  shall  exiat  for  the  time  being.  Amoricu,  etc,  e.  Buffalo,  90  H.  T. 
361.  See  alio  the  tune  eff«ct,  Buffalo  «.  Le  Conteolx,  10  N.  Y.  4S1 ;  Btate 
Bank  e.  HadiKrn,  8  lod.  48 ;  Oardaer  e.  Bute,  1  Zabr.  SQ7 ;  Kajor «.  Mutud 
Bulk,  SON.  Y.  867;  Davenport  e.  Bailroad  Co^  16  Iowa,  S48 ;  Bridge  Com- 
pu;  V.  Dubuque,  82  Iowa,  437 ;  State  c.  Town  Council,  8  lUch  (B.  C),  SU. 

Where  a  citj  ia  authorized  "  to  levy  a  tax  upon  the  tax-pajen  of  the  city, 
taxable  under  the  revenue  laws  of  the  State,"  auch  tax  must  be  levied  upon 
the  same  peraoiu  and  property  as  prescribed  by  the  revenue  laws  of  the  State. 
The  phrase,  "  tax-payers  of  the  dty,  taxable  under  the  revenue  laws  of  the 
State,"  designatea  both  the  person  and  subject  of  taxation.  Bennett  v.  Hen- 
derson, 4  Bush.  (Ey),  306. 

So  authority  iu  the  duties  of  a  city  to  "  assess  all  taxable  real  and  personal 
property  within  the  uty  "  refeia  to  the  general  State  law  to  ascertain  what 
kind  of  property  is  subject  to  taxation,  and  the  corporation  has  power  to 
■sseas  not  only  what  was  then  taxable,  but  also  whatever  might  afterwards  be 
madesubject  to  taxation  by  any  general  statute.  BufEalo  e.  Le  Couteulx,  IS 
H.  Y.  4S1;  Davenport  «.  Railroad  Oo.,  16  Iowa,  848.  The  same  principle 
is  involved  in  Tackoberry  c,  Keokuk,  It3  Iowa,  100,aitd  in  tjOt «.  Boss,  86 
Ala.  106. 

But  in  Sonth  Carolina,  In  cases  arising  under  the  charter  of  the  city  of 
Cbatleaton,  which  is  authorized  "to  assess  those  who  hold  taxable  proper^ 
within  Uiesaine,"the  words  taxable  property  are  construed  "to  mean  all  prop- 
erty not  exempt  by  law  from  taxation,"  whether  the  State  taxes  the  particu- 
lar kind  of  property  or  not  for  State  purposes.  State  v.  City  Council,  10 
Rich.  Jaw,  340;  City  Councdl  e.  Speers'  Law,  719;  Id.  638;  Olty  Council  e, 
St  Philips  Church,  1  HcUnl.,  Eq.  139;  State  v.  City  Ooundl,  4  Btrob.  L. 
917;  Statev.  City  Council,  0  Rich.  L.  061;  State  e.  City  Council,  1  HUl  Ch. 
40;  City  Council  v.  Condy,  4  Kch.  L.,  S54. 

In  some  instances  municipal  charters  have  been  held  to  authorize  the  cor- 
porationfl  to  tax  in  a  different  mode,  or  upon  different  principlea,  from  that 
adopted  by  the  legislature  in  respect  to  Btate  taxation.  Adsms  v.  Mayor,  2 
Head  (Term),  868 ;  Mayor  v.  B^ey,  1  Humph.  883 ;  Shoalwater  n.  Armstrong, 

9  Humph.  21?;  Glesse.  White,  B  Sneed,  470. 

For  instance,  where  the  general  law  npon  the  subject  of  taxation  was  held 
not  to  apply  to  city  taxation.  Bee  Longdon  o.  Fire  Department,  17  Wend. 
284;  Furman  v.  Knapp,  IB  Johns.  348;  Municipality  e.  BaOroad  Company, 

10  Rob.  La.  167;  Municipality  e.  Bank,  0  Rob.  La.  101 ;  Sanden  e.  McLJn. 
1  Ired.  S72. 

It  is  a  very  well  established  rule  that  neither  a  municipal  council  nor  the 
legislatare  can  authorize  a  railroad  company  which  propels  its  cars  by  steam 
to  occupy  the  streets  with  its  track,  where  the  fee  of  the  street  is  in  th  ad- 
joining lot  owners.  The  cases  npon  this  subject  are  very  well  collected  in 
the  note  to  the  case  of  the  Terre  Haute  and  Indianapolis  Railroad  Company 
«.  Scott  et  al.,  8  Am.  and  Sng.  B.  R.  Go.  308  S.  0. ;  74  Ind.  S9.    Such  rul- 
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toads  §n  an  ftdditioiul  burden  upon  th«  fee,  and  entitle  the  abutting  lot 
owper  to  compeneatioii  for  eucb  nee. 

la  an  eaiij  Her  York  cue  it  U  intiinatad,  that  a  hone  railway  U  an  ad- 
ditional buiden  upon  the  easement  for  which  the  abutting  lot  owners  an  en- 
titled to  damages  for  the  occupation  of  the  street.  Wager  e.  Troy  Union  B.  R. 
C&,  3S  N.T.  082.  In  a  subsequent  case  the  point  was  directly  decided  in  favor 
of  the  adjirining  lot  owners.  Oraig  «.  Bochester  City  and  Brighton  B  B 
Co.,  8S  Barb.  44&  S.  0. ;  88  N.  T.  449.  On  the  contrary  the  directly  oppo- 
dte  Tiew  has  been  taken  in  Connecticut.  Elliot  e.  Bailroad  Company,  83 
Conn.  570.     See  also  Imlay  v.  Bailroad  Company,  20  Conn.  249. 

Tbe  New  York  cases  abore  cited  an  not  in  conflict,  we  think,  with 
People  V.  Ear,  87  Barb.  857  B.  C. ;  87  K.  Y.  188;  Eettinger  e.  Street  Bail- 
raad  Company,  60  N.  Y.  B06,  because  in  those  cases  tbe  abntting  lot 
owner  did  not  own  the  fee  of  tbe  street,  but  it  was  in  the  public.  In  the 
latter  caae  the  railway  company  li^d  Its  track,  having  the  rightful  per- 
uiision  so  to  lay  it  in  the  street,  so  near  the  sidewalk  in  front  of  the 
complainant's  lot  as  not  to  leave  soffldent  space  for  a  velticle  to  stand, 
thus  inoommoding  him  and  lessening  the  value  of  his  premises,  aad  it 
vu  held  that  be  had  no  cause  of  action ;  because  be  with  the  public  bad 
bee  access  to  peas  and  repass  and  also  free  access  to  his  premises,  and 
>  mere  inconvenience  did  not  entitle  him  to  a  cause  of  action.  See  also 
booklyn  Central,  etc.,  B  B.'  Co.  v.  Brooklyn,  88  Barb.  422. 

Bo  in  Wisconsin  it  was  held  that  the  owner  of  the  fee  of  a  public  street  is 
not  entitled  to  oompensaldon  for  the  construction  and  operation  of  a  horse 
lulroad  tbeidn,  in  tbe  absence  of  proof  of  Bpecfo)  damages;  and  that  the 
owner  of  a  store  will  be  jnerented  by  such  railroad  from  unloading  drays 
sod  wagons  in  front  toereof,  will  not  constitute  such  special  damages. 
Hobart «.  Milwaukee  City  B.  B  Co.,  87  Wis.  IM  ;  8.  C,  Q.  Ames,  461.  To 
the  same  eQect  is  Peddicord  v.  Baltimore,  etc.,  R  R.  Co.,  84  Hd.  468. 

Id  Ohio  a  middle  ^ound  is  taken  between  the  New  York  and  Connecti- 
cut dedsion,  to  the  bSbcI  that  authority  to  lay  down  the  necessary  structure 
'"  a  street  railway  in  a  common  highway  or  street,  and  to  run  cars  thereon 


pany  incorporated  for  that  purpose,  without  any  connMnsation  to  the  owner 
of  adjoining  lots,  except  where  some  private  rights  of^such  owners  an  there- 
by impaired;  that  there  exists  in  the  owners  of  adjoining  lots  a  private  right 
to  have  free  access  to  their  lands  and  buildings  from  tbe  street,  as  the  same 
was  and  would  have  continued  to  be  according  to  the  mode  of  its  original 
use  snd  appropriation  by  the  public,  and  that  there  can  be  no  change  of  such 
method  and  adaptation  of  the  street  to  new  vehicles  and  methods  of  carriage 
and  tiansportation  which  shall  materially  impair  or  destroy  such  right,  unl^ 
by  consent  of  the  owner  upon  the  payment  of  due  compensation  to  them. 
Street  By.  Co.  e.  Comnunsville,  14  Ohio  St.  S2S  ;  see  Crawford  «. 
Delaware,  7  Ohio  St.,  4S9  ;  Borgeaot  e.  O.  and  H.  B.  R.  Co.,  1  Handy,  62. 
The  English  rule  is  that  the  occupation  of  a  highway  by  a  railroad  is  the  im- 
poMtion  of  an  additional  burden.  Bamsden  e.  The  Manchester,  etc..  By. 
Co.,  1  Bx.  ch.  728.  -  And  in  ftUseoiud,  even  a  plank  road  was  held  to  be  such 
■n  additional  burden.  Williams  v.  Natural  Bridge  Plank  Boa  d  Co,  21  Mo. 
580. 

n  Louisiana,     Brown  v.  Duplessis,  14 
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Id  Hauachiuetta  it  was  held  that  a  Board  oF  Aldermen  had  full  power  to 
locate  hone  mlwaj  tnclu  and  regulate  the  runiUDg  of  cars  thereon.  A 
lioenu  to  such  railway  corporation  to  reksonably  use  a  highway  is  not  iuch 
appropriation  of  an  additionid  caaemeat  aa  will  entitle  abutters  to  compensa- 
tion ;  and  it  Tiolatea  no  constitutional  right  in  that  regard.  Attomey- 
Qeneral  r.  Hetropolitaa  R.  B.  Co.,  135  Mass.  610. 

The  Court  of  Appeals  of  Kentucky  in  passing  upon  this  point  saya  ■  "  A 
street  railway  track  is  part  of  the  street.  Indinduals  may  drive  ordinary 
vehicles  upon  it  at  pleasure,  provided  tbey  do  not  unreasonably  interfere 
with  the  passing  of  oars  on  the  track.  The  track  prevents  only  slight  im- 
pediments to  the  ordinary  use  of  the  street,  and  does  not  commonly  require 
any  change  in  the  grade,  and  in  States  in  which  the  construction  of  steam 
railroads  through  streets  is  held  to  be  a  new  servitude,  for  which  abutters  are 
entitled  to  compensation  as  for  land  taken  for  public  use,  it  is  almost  uni- 
formly held  that  no  such  right  eiists  because  of  the  occupation  of  streets  by 
street  railways.  The  reason  is,  as  we  have  before  said,  that  the  operation  of 
street  railways  is  a  legitimate  use  of  streets,  and  an  exercise  of  the  public 
light  to  travel  upon  uiem."  Coriogton  Street  R.  R.  Co.  e.  Covington  and 
CiDoinQaURjr.  Co.,  Id  Ames' La.  Beg.  TSS  (18B0). 

The  same  view  has  been  taken  in  New  Jersey.  "The  can  are  drawn  by  ani- 
mals such  as  usually  draw  the  vehicles  used  on  public  highways.  They  cany 
along  the  highway  such  passengen  as  otherwise  would  be  obliged  to  pass  over 
it  on  footj  or  in  Other  vehicles,  and  do  so  with  no  more  injury  in  the  way 
of  noise,  jar,  or  disturhancethanwould  be  occasioned  by  the  passage  of  other 
vehicles.  The  use,  if  it  be  novel  and  peculiar  in  its  form,  is  but  a  modifica- 
tion of  tbe  original  use  to  which  the  highway  was  devoted  when  it  became 
a  highway:  the  burden  thereby  imposed  upon  the  land  owner,  so  far  as  the 
use  of  his  property  is  concerned,  is  identical  in  kind  and  Jio  greater  in  de- 
gree than  was  originally  imposed  on  the  land  when  the  highway  was  opened. 
Citizens'  Coach  Co.  e.  Camden  Horse  R.  R.  Co.,  8S  N.  J.  £q.  367  ;  S.  C,  .t 
Am.  and  Eng.  R  B.  Cos.  190.  This  use  also  held,  where  the  legislature 
required  the  rails  to  be  placed  the  same  width  apart  that  tbe  wheels  of  wagons 
and  carriages  are,  established  by  law  that  there  was  an  implied  permission  on 
the  part  of  the  company  to  use  the  track  hy  other  vehicles  to  some  extent, 
and  that  such  permission  does  not  emanate  from  the  company  so  as  to  be 
revocable  by  it.  But  see  Cottam  e.  Guest ;  6Q.  B.  L.  B.  70;  S.  C,  1  Am.  and 
Eng.  R.  B.  Cae.  574.  For  an  opinion  of  the  Chancellor  in  the  same  Jfew 
Jersey  case  ciMd,  see  4  Stew.  Eq.  525.  The  Chancellor's  decree  was  affirmed. 
In  Uinchman  t.  Paterson  Horse  B.  R  Co.,  3  C.  E.  Green  (N.  J.),  75, 
the  same  view  was  taken  as  that  in  83  K.  J.  Eq.  367.  This  view  was  men- 
tioned with  approval  in  State  «.  lAverack,  5  Yroom,  201  ;  also  in  Jersey  City 
and  Bergen  R.  R.  Co.e.  Jersey  City  and  Hohoken  B.  B.  Co.,  5  C.  E.  Green, 
61  ;  and  followed  in  Pater«oa  and  Passaic  B.  R.  Co.  e.  Patenon,  9  C.  £. 
Oreen,  1S8. 

Bails  laid  down  by  a  horse  rulroad  corporation  in  a  public  street  are  the 
|>rivate  property  of  tbe  corporation,  so  that  a  rival  corporation  cannot  use 
I  hem  on  the  ground  that  they,  as  part  of  the  public,  have  the  right  to  travel 
nnd  run  cars  anywhere  on  such  street.  City  R.  R  Co.  c.  City  R  R  Co., 
20  N.  J.  Eq.  61  ;  Brooklyn  B.  B.  Co.,  «.  Brooklyn  Co.  88 Barb.  85B;  Denver, 
etc,  R  R.  Co.  «.  Denver  City  By.  Co.,  2  Col.  678.  See  also,  as  to  the 
cumpeting  rights  of  two  companies  on  the  same  street.  Omnibus  R.  R  Co. 
e.  Baldwin,  1  Am.  and  Eng.  R.  R.  Cas.  816. 

Street  railways  have  an  easement  in  the  street  on  which  their  track  is  laid; 
it  is  private  property,  subject  to  taxation,  and  may  be  taxed  as  real  property, 
or  assessed  for  local  beneSts.  Street  Ry.  Co.'s  Appeal,  82  Cal.  409.  A 
I>assenger  car,  or  astreet  railway,  is  entitled,  as  against  common  vehicles,  to 
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preference  in  the  use  of  ita  nib,  and  to  an  unobstructed  road,  Wilbruid 
•.  Eighth  Avenue  R.  R,  Co.,  8  Bosw.  814;  Commonwealth  «.  Temple,  14 
Oray,  70 ;  State  o.Fole^,  81  Iowa,  037;  Hegan e.  Eighth  Avenue  RR.  Co^  IS 
H.  T.  880. 

The;  ma;  also  exclude  from  their  tracks  the  cars  of  other  horie  railroad 
eompanies,  though  given  authoritj  to  use  such  tracks  bj  the  legislature, 
nnlesB  compensation  is  required  to  be  made.  Jersey  City  and  Bergen  R.  R. 
Co.  e.  Jersey  City  and  Hoboken  R.  R.  Co.,  Q  C.  E.  Oreen  (S.  J.)  66;  B.  C, 
6C.E.  Green,  550;  Brooklyn  Gent.  R.  R.  Co. «.  Brooklyn  City  R.R  Co.,  83 
Barb.   S5B;  Metropolitan  R.  R  Co.  e.  Quincy  R.  R  Co.,  13  Allen,  203. 

So  where  a  vehicle  meets  a  car  the  vehicle  must  sire  way.  Shea  e.  Buena 
Vista  R  R.  Co.,  44  Cal.  414.  But  it  has  been  held  that  a  wagoner  has  the 
right  to  use  its  tracks,  so  as  not  to  unnecessarily  interfere  with  the  right  of 
passage  of  iU  cars.    Adolph  «.  Central,  etc.,  R.  R  Co.,  65  N.  Y.  S04. 

8o  where  a  street  railway  company  was  authorized  to  lay  down  its  track 
in  the  streets  of  a  city,  subject  to  such  restriction  as  the  city  council  might 
impose,  constructed  its  track  under  the  direction  of  the  city  engiueets,  but 
in  sncb  a  manner  in  crossing  a  gutter  as  to  cause  surface  water  to  ov^ow 
and  injure  one  of  the  adjoining  proprietors,  it  was  held  that  the  compan; 
was  likble  for  the  damages  occasioned  by  the  improper  construction  of  its 
back.  Horse  R  R  Co.  n.  Deitz,  60  111,  310.  So  where  a  company,  when  it 
obtuoed  permission  of  the  city  to  lay  down  its  track,  covenanted  with  the 
dtj  to  keep  the  street  in  repair,  and  it  did  not,  and  injury  resulted  from 
such  neglect,  it  was  held  tnat  the  company  was  liable.  Brooklyn  e.  City 
RR  Co.,  47  N.  Y.  47B;  S.  C,  7  Amer.  Rep.  469.  Bee  Peoples.  Fort  street 
etc..  By.  Co.,  41  Mich.  418. 

Although  the  question  is  decided  with  but  little  ai^ument  in  the  principal 
code,  as  to  the  power  of  either  to  grant  leave  to  street  railway  corporations 
to  occupy  their  streets,  yet  there  are  many  limitations  upon  such  power,  as 
will  be  seen  by  a  citation  of  a  few  casea.  Thus  in  New  York,  the  charter 
gave  the  City  Corporation  general  power  to  open,  alter  and  regulate  the 
streets.  By  virtue  of  their  power,  and  without  any  express  authority,  me- 
diately or  immediately,  from  the  legislature,  the  corporation  of  the  city 
undertook,  by  resolution,  to  confer  upon  a  company  the  exclusive  right  to 
control  and  maintain  for  a  term  of  years  a  railway  in  ^^roadway  for  the 
transportation  of  passengers  for  profit.  This  resolution  was  held  void. 
Davis  e.  Mayor,  etc.,  14  N.  Y.  S06.  The  esse  is  decided  upon  the  principle 
that  the  powers  of  a  corporatioii  in  respect  to  the  control  of  the  streets  are 
held  in  trust  for  the  public  benefit,  and  cannot  be  surrendered  or  delegated 

K  contract  to  private  persons.  Upon  this  Pptnt  see  People's  Railroad  v. 
imphia  Railroad,  10  Wall.  88,  on  page  53.  This  use  has  been  approved  and 
followed  in  many  others.  Hilhau  v.  Sharp,  37  N.  Y, ;  Oil  S.  C.  ;  IS  Barb. 
638;  Colemane.  R.  R  Co.,  88  N.  Y.301;  Louisville  City  By.  Co.  «.  Joneaville, 
8  Bush.  415;  Covington,  etc.,  R  R  Co.  e.  Covington,  0  Bush.  127. 

Bo  in  Illinois,  under  the  constitution  of  that  Slate,  it  was  held  that  the 
legislature  could  not  grant  the  right  to  construct  and  operate  a  street  railroad 
within  any  city,  town,  or  incorporated  village,  except  by  requiring  the  con- 
sent of  the  local  authorities  having  control  of  the  street  or  highway  proposed 
to  be  occupied  by  such  street  railroads.  And  it  was  further  held  that  the 
same  ruling  applied  to  horse  railways.  The  clause  of  the  constitution  re- 
ferred to  was  that  "  no  laws  shall  be  passed  by  the  General  Assembly  grant- 
ing the  right  to  construct  and  operate  a  street  railroad  within  any  city,  town, 
or  incorporated  village,  without  reauiring  the  consent  of  the  local  authorities 
having  the  control  of  the  streets  or  Dighwaya  proposed  to  be  occupied  by  such 
Street  railroad."  Metropolitan  City  By.  Co.  e.  Chicago,  90  111.;  630  B.  C; 
S  Am.  and  £ng.  R.  R.  Cas.  291. 

It  is  doubtless  the  law  in  the  United  States  that  legislative  authority  or 
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sanction  U  neoeflaarj  to  flnable  the  town  or  others  to  occupj  the  streeti  or 
highways,  or  for  the  town  to  grant  leave  to  a  company  for  the  purpoae  of  » 
horse  or  ftreet  railway.  Boston  e.  RichardBon,  18  Allen,  146;  Denver,  etc., 
By.  Co.  e.  Denver  City  By.  Co.,  2  Colo.  678;  City  K  R.  Co.  t.  Memphis,  4 
Caldw.  406.  Buch  is  the  law  in  Great  Britain.  Galbreath  e.  Armonr,  4 
Bell  App.  874;  Regina  v.  Train,  S  Cox  Cr.  Cat.,  180;  Queen  v.  Charlesworth, 
16  Q.  B.  ID ;  Queen  «.  Gos.  Co.,  3  Bl.  and  El.  601. 

In  the  charter  of  a  street  railway  company,  it  was  authorised  to  use  the 
streets  of  a  city  upon  obtaining  the  consent  of  the  council,  and  by  a  supple- 
ment it  was  authorised  to  construct  several  tracks  specified,  no  reference 
being  made  to  any  consent  of  the  council;  audit  ivas  decided  that,  as  to  such 
tracks,  the  consent  of  tlie  council  was  unnecessary.  Jersey  City  e.  R.  R. 
Co.,  30  N.  J.  Bq.860. 

For  decision  upon  the  ramd  tranrit  by  elevated  r^lroads  through  dtiea, 
see  N.  Y.  Elevated  R.  R.  Co.,  in  re,  70  N.  Y.  827;  Gilbert  Elevated  Ry. 
Co.,  in  re  70  H.  Y.  861. 

The  charter  of  New  Orleans  gave  to  the  city  power  "  to  regulate  and  im- 
prove streets,"  and  to  regulate  carts,  etc.,  "of  every  description  thereon;" 
a  State  law  in  relation  to  public  improvements  declared  that  "  no  n^lroM, 
plankrood,  or  canal  should  be  constructed  through  the  streets  of  anv  incor- 

nted  ci^  or  town  without  the  consent  of  the  municipal  council  tnereof." 
uheldcompetent  for  thecity  togrant  therightof  way  in  the  street*  to 
private  individuals,  for  a  specified  term,  for  the  purpose  of  laying  down 
rails  and  running  horse  cars  over  them.  Brown  v.  Dupleesis,  14  La.  Ann. 
843.  This  case  holds  that  the  abutting  lot  owueri  are  entitled  to  no  ad- 
ditional oompensation  by  resson  of  an  additional  or  greater  burden  being 
imposed  upon  the  streets,  and  the  reasoning  of  the  court  Is  certainly  excellent. 

But  where  a  statute  relating  to  the  construction  of  st>eet  iwlroads  required 
city  councils  to  obtain  "  the  consent  of  a  majority  in  interest  of  the  owners 
of  the  property  upon  the  street  being  first  had  and  obtained  "  before  a  street 
railway  could  be  conetructed  in  the  street,  it  was  held  such  consent  was  oaseo- 
tial  to  the  power  of  the  city  to  grant  such  permisaon;  and  ttiat  the  action  of 
the  city  council  giving  permission  did  not  conclude  the  property  owner  on 
the  qoestion  whether  the  requisite  majority  had  assented;  and  that  a  second 
or  additional  track  was  in  the  nature  of  a  oew  enterprise,  and  required  an 
independent  consent  of  the  property  owners  interested,  and  that  those  who 
had  assented  a  year  ago  to  a  single  track  could  not  be  counted ;  and  it  waa 
further  held  that  the  act  of  the  legislature  forbidding  dty  councils  from 
permitting  the  streets  to  be  used  for  a  street  railway  without  consent  of  the 
property  owners  thereon,  recocuized  in  them  such  an  interest  as  entitled 
them  to  an  injunction  against  the  construction  of  the  rood  where  the  councit 
granted  pernussion,  witnout  the  requisite  consent  of  the  jawprietors  intereeted 
being  obtained.  Roberts  e.  Baston,  IB  Ohio  Bt.  78.  For  another  case  of 
second  track  see  R.  R.  Co.  e.  Reed,  41  Gal.  356. 

And  where  a  street  railroad  company,  without  authority  of  law,  laid  down 
a  track  upon  a  certain  street,  and  subsequently  uiother  company  obtained  a 
legal  franchise  to  lay  down  a  track  upon  the  same  street,  it  was  held  that  the 
second  company  had  a  right  to  remove  the  track  of  the  first  company.  Om- 
nibus R  R.  Co.  r.  Baldinn,  f  Am.  and  Eng.  R.  R.  Oaa.  816. 

Even  direct  authority  from  the  legislature  to  a  street  passenger  ndlway 
company  to  occupy  the  streets  of  a  city  does  not  exempt  it  from  munidpd 
coDtrol.  Frankford  Passenger  Ry.  Co.  e.  Philadelphia,  B8  Pa.  SL  119; 
State  f>.  Herod,  39  la.  128 ;  City  Ry.  Co.  e.  Louisville,  4  Bush.  478. 

But  a  city  has  no  power  to  authorize  a  "  steam  motor"  to  be  used  to  pro- 
pel horse  cars  upon  the  public  streets,  the  fee  whereof  was  in  the  munici- 
pality in  trust  for  the  public,  unless  specially  authorized  by  statute.  Stanley 
V.  Davenport,  S3  Iowa. 
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V. 

Easnbt  C.  PsnesiNO  et  al. 

(B6  nUnoi*  BtporU,  202.     Stptmiier  20, 1B80.) 

A.  nilioad  company  Beeking  the  condemnation  of  a  part  of  a  lot  for  the  pur- 
poMS  of  the  rmid,  hai  no  cansetocompltunof  aa  order  of  court  fixing  the 
compenntion  to  be  paid,  and  directing  the  money  to  be  paid  to  the 
treaaurer  of  the  county  for  the  benefit  of  the  owners  of  the  property 
affected,  or  thoie  interested  in  iL  Such  an  order  does  not  determiDe 
who  18  entitled  to  the  compensatioa  awarded. 

Appeal  from  the  Connty  Conrt  of  Cook  county. 

Messrs.  G.  &  W.  Gkmett,  for  the  appellant 

HeBsrs.  Bntz,  Escheubiirg  &  PrnsBing,  for  the  appellee  Pnu- 
Hing. 

DiOKET,  C.  J. — In  September,  1870,  the  railroad  companj  filed 
its  petition  in  the  connty  conrt  of  Cook  connty  for  the  condemna- 
tion of  the  sonth  half  of  lot  8,  in  block  1,  in  Taylor  &  Creigh'a 
snbdiTision  of  the  east  half  of  the  north-west  gnarter,  section  4, 
town  38  north,  range  14,  east  of  the  third  principal  meridian. 

It  is  alleged  in  the  petition  that  Ernst  Praseing,  the  city  of 
Chicago,  and  the  county  of  Cook,  are  persons  who  own,  or  claim 
to  hare  an  interest  in  said  property,  and  it  is  asked  that  the  amount 
of  compensation  and  damage  to  oe  paid  for  the  appropriation  of 
said  property  for  railroad  pnrpoees  shall  be  ascertained  by  the 
court. 

Subsequently  the  petition,  by  leave  of  the  conrt,  was  so  amended 
u  to  ask  for  the  appropriation  merely  of  the  east  50  feet  in  width 
of  the  sonth  half  of  the  said  lot  8.  IsBues  were  formed  nnder  this 
petition.  Prossing  appeared  to  be  the  owner  of  the  property,  and 
the  dty  of  Chicago  claimed  to  have  a  lien  npon  it  for  taxes,  etc. 
Proofs  were  taken  and  the  canse  heard,  and  the  conrt  found  that  the 
value  of  the  property  proposed  to  be  taken  was  five  hnndred  dollars 
(1500),  and  that  the  taking  of  snch  property  for  such  purposes  wonld 
damage  the  reeidne  of  the  sonth  half  of  said  lot  8  to  the  extent  of 
one  Siottsand  dollars  ($1000),  and  ordered  that  the  petitioner 
might  enter  into  possession  of  the  property,  with  the  improve- 
ments thereon,  npon  the  payment  of  the  above  mentioned  snm  of 
money  to  the  connty  treasurer  of  Cook  county,  lUinois,  for  the 
benent  of  the  owners  or  those  interested  in  said  property  named 
in  said  petition,  and  ordered  that  the  costs  be  paid  by  the  petition- 
en.  The  petitioner  brings  the  record  to  this  conrt  by  app^,  and 
tsks  for  a  reversal  of  that  judgment. 

It  is  insisted  in  a^nment  by  counsel  for  appellant  that,  npon  a 
iur  confflderation  ot  the  testimony  in  the  case,  the  valae  of  the 
SA.&B.  RCaa.— U 
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property  to  be  taken,  and  the  damages  to  the  property  not  taken, 
as  found  by  the  county  court,  were  exceesire.  The  evidence  upon 
this  Bubject  IB  very  conflicting,  and  after  a  careful  examination  of 
it,  we  are  not  prepared  to  say,  that  the  court  erred  in  that  regard. 

It  is  next  said  that  the  court  ought  not  to  have  entered  Budi  a 
decree,  upon  the  evidence,  because  Fruseing,  who  claimed  title  to 
the  property,  did  not  prove  to  the  court  that  he  was  the  owner  of 
theproperty, 

Tnere  seems  practically  to  be  no  room  for  debate  abont  the 
owneisbip  of  the  property.  The  petitioner,  in  the  original  peti- 
tion, said  defendant  owned  the  property,  or  claimed  to  own  or  to 
Imvo  an  interest  in  the  entire  south  half  of  lot  8.  Pmesing  pro- 
duced a  deed  upon  the  trial,  purporting  to  convey  the  property  to 
bim.  He  showed  that  he  had  been  paying  taxes  on  it  for  many 
years,  but  whether  this  proved  title  enmcient  to  warrant  the  pay- 
ment of  the  money  to  PruesingjSeema  immaterial  when  we  examine 
the  character  of  the  order.  The  order  is  that  the  money  be  paid 
to  the  treasurer  of  Cook  county,  for  the  benefit  of  the  owners  or 
those  interested  in  it.  There  is  really  no  decree  here  that  Fms- 
sing  owns  the  property.  The  only  matter  in  judgment  is,  that  the 
properly  was  needed  for  the  corporate  parpoeea  of  the  railroad,  and 
that  the  amount  fixed  by  the  court  would  be  a  reasonable  compen- 
sation to  be  paid  to  the  owners  for  the  nae  of  the  property  in  the 
manner  proposed. 

We  find  nothing  in  the  decree  of  which  the  appellant  can  justly 
oomplain. 

The  Judgment  mnst  be  affirmed. 
See  Bedman  «.  Phila.,  etc.,  R.  R.  Co.  and  note,  1  Am.  and  Eng.  R  R  Om.  1. 


"yTT.T.TAWB 


Thk  'Wbstbrn  Ukiok  Et.  Co. 
(SO  WUwntkt  SaportM,  71.    AprQ  Z—Bi^tmAtr  %i,  1880.) 

A  "ligbtof  waj,"iii)ta  legal  and  generaUy  accepted  meaning  in  reference 
to  a  railway,  la  a  mare  easement  in  the  lands  of  otben,  obt^od  bj  law- 
ful condemnation  to  public  nse,  or  by  purchase. 

Defendant  procured  to  be  condemned,  for  the  use  of  its  railroad,  a  strip  of 
land  through  the  south  half  of  a  certain  block,  68,  4^  rods  wide,  of 
which  two  rods  in  width  were  we«t  ot  the  centre  of  its  track.  After- 
wards it  obtained  a  deed,  from  one  F.,  of  "a  strip  of  land  rix  rods  in 
width,  for  the  uses  and  purposea  of  said  railroad  company,  alon^the  line 
of  their  road  as  at  present  [then]  located  [throuAfa  the  south  half  of  said 
block],  and  also  all  the  land  in  the  south  half  of  said  blocksitoated  west 
of  the  route  of  laid  road."  Afterwards  it  deeded  to  one &.  "all  of  that 
portion  of  block  S8  which  lies  west  of  and  beyond  the  weat«m  boondary 
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of  the  right  of  wav  of  mU  compaoj'a  railroad  as  the  game  is  located  and 
Mtablished."    Sdd, 

(1)  That  the  ustem  line  of  the  land  granted  to  B.  la  a  line  two  roda 
west  of  the  centre  of  defendant's  tnck,  i.  e.,  the  west  boundary  of  the 
land  condemned  for  its  use. 

^a)  That  there  is  an  incurable  uncertainty  In  the  description  of  the 
etnp  six  rods  wide  conTejed  to  defendant  by  F. 

Appkal  from  tlio  Circuit  Oonrt  for  Badne  County. 
Ejectment,  for  a,  strip  of  land  about  a  rod  wide  in  block  68  in 
the  Bchool-eection  addition  to  the  cit;  of  Bacine.  Said  strip  lies 
parallel  to  defendant's  railwav  through  that  block,  its  nearest 
bonndaiy  line  being  two  rode  (ustant  from  the  centre  line  of  d&- 
feDdant'e  track. 

The  evidence  introduced  bv  the  parties  is  enfBciently  stated  in 
the  opinion.  The  coart  submitted  it  to  the  jury  to  determine,  from 
all  the  eTideoce,  whether  the  defendant  company,  prior  to  the  date 
of  its  deed  to  one  Engerud  under  which  piaintin  claims,  Iiad  ac- 
{[mred  a  right  of  way  three  rode  in  width  weet  of  its  track ;  and 
iDBtmcted  uiem  that  if  eo  the  defendant  was  entitled  to  their  ver- 
dict There  was  a  verdict  for  the  plaintiff ;  a  new  trial  as  for 
errorB  assigned  was  refused ;  and  the  defendant  appealed  from  a 
jodgment  on  the  verdict, 

TL&  cause  was  submitted  for  the  appellant  on  &e  brief  of  Henry 
T.  FuUer: 

The  report  of  the  comnuBsioners  in  the  condemnation  prooeed- 
inga  shoxud  have  been  excluded.  Such  commissioners  had  no  power 
to  adjudicate  upon  the  extent  of  the  company's  right  of  way,  and 
their  report  was  not  competent  evidence  oi  the  boundaries  thereof. 
Fordi).  Ey.  Co.,  U  "Wis.  609;  Pettibone  v.  Ry.  Co.,  id.  443; 
Br<mn  v.  By.  Co.,  6  Gray,  S5.  Even  if  such  report  and  fhe  judg- 
ment thereon  were  conclusive  of  the  extent  of  uie  right  of  way  at 
that  time,  tbey  did  not  bar  the  company  from  Bobeequently  adding 
thereto  by  the  purchase  of  further  lands.  And  the  evidence  shows 
that  this  was  in  fact  done-^that  the  premises  in  question  were  por- 
ehaeed  of  Fratt  and  became  a  part  of  the  right  of  way  of  defend- 
uf  B  road,  before  the  conveyance  to  Engerud.  This  evidence  was 
admissible  to  fix  the  boundaries  of  the  right  of  way  at  the  time  of 
the  deed  to  Engerud,  they  not  being  determined  by  that  instrument. 
Dart  on  Vend.  &  Pnr.  452 ;  Mason  v.  White,  11  Barb.  173 ;  Stone 
D.  Clark,  1  Met.  378  ;  Allen  v.  Kingsbury,  16  Pick.  239  ;  2  Hill, 
on  B.  P.  346 ;  Hehnholz  v.  Everiugham,  24  Wia.  266.  And  it 
shows  that  the  right  of  way  then  indnded  the  premises  in  diepute, 
and  that  the  plaintiff  had  notice  of  ench  fact  by  the  record  of  the 
dsed  from  Fratt.  The  existence  of  a  fence  within  tlie  defendant's 
right  of  way  at  or  since  the  time  of  the  conveyance  to  Engerud 
does  not  estop  the  company  from  claimingbeyond  such  fence  to 
the  real  boundary  of  its  right  of  way.  Warner  v.  Fountain,  28 
^is.  406.     The  premises  were  not  inclnded  in  the  deed  to  £ii- 
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gernd,  and  the  plaintifE  acqaired  no  title  thereto  hy  occnpation  ad- 
verse to  the  defendant,  Buch  adverse  posseaaion  having  continued 
for  less  than  twenty  years.  McEvoy  v.  Loyd,  31  Wis.  142  ;  Ste- 
vens V.  Brooks,  24  id.  326 ;  Warneru.  Fountain,  28  id.  405  j  Cnuy 
«.  Goodman,  22  N.  Y.  170.  It  was  error  to  submit  to  the  juiy  for 
construction  the  written  imtrnments  and  records  introduc^  in 
evidence.  This  was  matter  of  law  for  the  court.  2  Hill,  on  R.  P. 
863 ;  note  a ;  Becton  v.  Chestnut,  4  Dev.  &  B.  335 ;  Frier  v.  Jack- 
eon,  8  Johns.  496,  515 ;  Mason  v.  White,  11  Barb.  186  ■  Allen  v. 
Ins.  Co.  5  Gray,  384  j  Bauney  v.  Higby,  6  Wis.  62 ;  Kogers  v. 
Bradford,  1  Pin.  418 ;  Helmholz  v.  Everingham,  24  Wia.  266 ; 
Famawortli  v.  Bmnqnest,  36  id.  202. 

John  T.  Fish  for  the  respondent. 

The  deed  to  Eugemd  must  be  conBtmed  favorably  for  the  grantee. 
It  conveys  the  land  west  of  the  west  boundary  of  the  right  of  'waj 
of  grantor's  railroad  "  as  the  same  ifl  located  and  established,"  The 
records  show  no  other  location  or  establishment  of  such  right  of 
way  than  that  by  the  commissioners,  fiiciTig  the  western  boundary 
line  thereof  two  rods  from  the  centre  of  the  track.  The  deed  from 
Fratt  does  not  attempt  to  locate  or  establish  the  bonndariee  of  the 
right  of  way.  At  the  time  of  the  conveyance  to  Engenid,  the  com- 
pajiy  had  built  a  fence  two  rods  west  of  its  track,  and  was  occupy- 
ing as  right  of  way  only  up  to  that  line.  That  line  must  therefore 
be  held  to  be  that  intended  by  the  parties  to  snch  conveyance.  In 
this  view  of  the  case  it  is  immaterial  that  the  court  left  to  the  jury 
the  constmction  of  the  deeds  and  the  decision  of  qneetious  of  law. 

The  following  opinion  was  filed  April  20,  1880 : 

Obton,  J. — The  defendant  company,  in  1854,  procured  a  right 
of  way  through  the  south  half  of  block  58,  in  the  school-sectioa 
addition  to  the  village,  now  city,  of  Eacine,  by  the  condemnation, 
according  to  law,  of  a  strip  of  land  along  the  then  located  track  of 
their  road,  four  and  one  half  rods  in  width,  two  rods  of  which  were 
west  of  the  centre  of  said  track.  In  1855  the  company  obtained, 
by  deed  of  one  Fratt,  "a  strip  of  land  six  rods  in  width,  for  the 
uses  and  purposes  of  said  railroad  company,  along  the  line  of  their 
road  as  at  present  [then]  located  [throngn  the  sooth  half  of  said 
block] ;  and  also  all  the  land  in  the  south  half  of  said  block,  situ- 
ated west  of  the  route  of  said  road."  In  1857  the  company  deeded 
to  one  Engerud  "  all  of  that  portion  of  block  58  which  lies  weBt  of 
and  beyond  the  western  boundary  of  the  right  of  way  of  said  com- 
pany's railroad,  as  the  same  is  located  and  established."  In  1869 
Engemd  deeded  t«  the  plaintifF  "  the  south  half  of  all  that  part  of 
said  block  which  lies  west  of  the  western  boondary  line  of  the 
Western  XTnion  R.  E.  Co.'b  right  of  way. 

The  company  claims  a  strip  of  land  one  rod  in  width,  west  of 
t2ie  western  boundary  line  of  their  original  right  of  way,  throogh 
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the  eoatk  half  of  eaid  block,  by  virtnc  of  the  grant  of  the  six-rod 
strip  of  ]aud  in  the  Fratt  deed  of  1859,  and  took  poBeeesion  of  the 
same  ;  and  the  plaintiff  claims  and  seeks  to  recover  said  strip  by 
virtne  of  the  company's  deed  to  Engerud  of  1857.  The  report  of 
the  commiBsioners  in  the  condemnation  proceedings  of  1854,  and 
its  con£nnation  by  the  circnit  court,  ano  all  of  t£e  above  deeds, 
were  introduced  m  evidence.  There  was  much  other  evidence 
given,  on  behalf  of  both  parties,  in  respect  to  the  former  use,  pos- 
eession  and  fencing  of  this  rod  strip ;  and  certain  resolutions  of  the 
board  of  directors  of  the  company,  and  certain  maps  and  plats  of 
the  company  and  of  the  city  of  Kacine,  showing  the  right  of  way 
of  the  company  through  the  sonth  half  of  block  58,  were  also  intro- 


We  think  that  this  evidence  was  clearly  incompetent  as  affecting 
the  constmction  of  any  of  the  above  deeds,  or  the  location  ana 
boundary  of  any  of  the  parcels  of  land  conveyed.  It  is  at  least 
questionable,  in  a  case  where  title  is  not  claimed  by  an  adverse  pos- 
session of  twenly  years,  whether  the  company  would  be  estopped 
by  encloeing  only  a  part  of  their  right  of  way,  and  tacitly  allowmg 
the  possession  and  use  of  the  residue  by  others  for  a  considerable 
length  of  time.  Warner  v.  Fountain,  28  Wis.  412.  And  certainly 
anv  such  evidence  conld  not  affect  the  construction  of  deedsor  the 
title  conveyed  by  them.  The  resolutions  of  the  board  of  directors 
of  the  company,  before  the  right  of  way  was  obtained,  and  the 
maps  and  plats  of  the  company  or  of  the  city,  made  afterwards, 
could  not  affect  in  any  respect  the  right  of  way  of  l^e  company 
over  the  lands  of  others,  or  their  title  to  lands  acquired  by  pur- 
chase ;  for  the  first  must  depend  solely  upon  the  proceedings  of 
condemnation  in  1854,  and  the  latter  upon  the  Fratt  deed  of  1855. 

This  evidence  was  not  only  incompetent,  but  it  was  well  calcu- 
lated to  confuse  the  case  and  cause  the  error  complained  of,  of  sub- 
mitting the  whole  issue  to  the  jury  upon  all  the  evidence,  botJi 
record  and  parol,  which  involved  the  construction  of  the  deeds, 
which  was  the  exclusive  province  of  the  court.  Famsworth  V. 
Bnmqnest,  36  Wis.  202.  But  as  the  verdict  was  general,  and,  as 
we  think,  correct,  and  this  error,  if  one,  has  not  prejudiced  the  ap- 
pellant, it  will  be  disregiu^ed,  and  especially  where  both  parties 
were  in  fault  in  conceding  the  competency  of  such  evidence,  which 
involved  questions  of  fact  proper  to  be  submitted  to  a  jury  rather 
than  to  be  determined  by  the  court. 

The  constmction  of  the  deed  of  the  company  to  Engerud  is  not 
difficult  or  doubtful.  The  western  boundary  une  of  the  right  of 
way  obtained  in  1854  is  fixed  and  certain, 

"  Bight  of  way,"  in  its  strict  meaning,  is  "  the  right  of  passage 
over  another  man's  ground;"  and  in  its  legal  and  generally  accepted 
meaning,  in  reference  to  a  railway,  it  is  a  mere  easement  in  the 
lands  of  others,  obtained  by  lawful  condemnation  to  public  use  or 
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hj  pnrcb&ge.  (UilU  on  Em.  Dom.  g  110.)  It  would  be  neing  the 
term  iu  an  aniuiial  aense,  by  applying  it  to  an  abeolnte  pandiaae  of 
tbe  fee  simple  of  lande  to  be  naed  for  a  railway  or  any  other  kind 
of  way.  Tne  anthoritiee  cited  by  the  learned  coanael  of  the  appel- 
laut  to  ahow  that  tbe  location  and  boundaries  of  the  right  afvkj 
are  not  determined  by  the  commiBBioners  who  are  appointed  to 
asBees  the  damages  and  compensation  by  reason  of  it&  Saving  been 
taken,  do  not  meet  tbe  point  here.  The  appointment  of  commis- 
sioners  on  the  petition  of  the  company  to  assess  each  damages  and 
compensation,  and  their  report  of  snch  assesement  and  its  confir- 
mation, are  proceedings  for  the  lawful  condemnati<m  of  lands  al- 
ready taken,  located,  and  designated,  and  described  in  the  petition ; 
and  snch  proceedings,  together  with  the  payment  or  proper  eeca- 
ri^  of  the  assessment,  constitntes  tbe  only  evidence  oz  the  right  of 
the  companv  to  the  Isjids  so  taken,  and  not  onl^  the  beet  bnt  really 
the  only  evidence  of  the  company's  title.  The  report  being  the 
evidence  of  the  exact  western  boundary  line  of  the  company's  ri^t 
of  way,  it  is  not  difficult  to  determine  the  east  line  of  "all uat 
portion  of  block  58  which  hes  west  of  and  bevond  the  western 
bonndary  of  the  right  of  way  of  sud  company's  railroad,  as  the 
same  is  located  and  eatablished." 

From  this  description  the  bonndary  is  an  absolute  certainty, 
and  there  is  no  room  for  oonstmction.  The  title  whidi  tiie  com- 
pany obtained  to  the  six-rod  strip  by  the  Fratt  deed,  in  1866,  is  not 
title  to  a  right  of  way,  bnt  title  in  fee  simple ;  and,  as  we  have  said, 
it  cannot  properly  be  called  a  right  of  way.  Bnt  if  admitted  to  be 
a  right  of  way,  where  is  its  locaticm  and  what  are  its  boundaries) 
To  dutnge  or  destroy  the  absolute  certainty  of  the  above  descrip- 
tion in  the  commissioner's  report,  and  in  the  deed  of  the  company 
to  Engemd,  these  should  be  e^oidlj  as  certain. 

The  opposing  oounsel  in  this  case  differ  -vetj  widely  as  to  the 
location  and  boundaries  of  &is  six-rod  strip.  Tne  learned  counsel 
of  the  appellant  contends  that  its  western  boundary  is  one  rod  west 
of  the  onginal  right  of  way,  which  would  make  the  strip  three 
rods  east  and  west  of  the  centa«  of  the  railroad  track.  This  would 
cover  tbe  land  already  obtuned  by  the  proceedings  of  condemna- 
tion. 

Tbe  learned  counsel  of  thia  respondent  contends  that  all  of  this 
nx-«Mi  strip  must  lie  east  of  the  railroad  track,  because  iu  the  same 
deed  the  company  obtains  title  to  all  of  the  lands  iu  the  south  half 
of  said  block  west  of  the  original  right  of  way  by  the  language, 
■  "  also  all  the  land  sttnated  west  of  the  route  of  said  road,"  'Wny 
may  not  a  theory  diSerent  from  that  of  either  counsel  be  correct ! 
vis :  that  the  six-rod  strip  so  conveyed  is  in  excess  of  the  original 
right  of  way,  and  lyingon  both  sides  of  it,  or  three  rods  east  and 
three  rods  west  of  it  This  would  be  a  construction  strongly  against 
the  grantor,  and  the  only  difficulty  with  it  is,  that  it  divides  the 
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Etrip  and  makee  two  strips  instead  of  one.  It  is  impossible  to  as- 
certain the  location  and  ooundaries  of  the  six-rod  strip  by  anything 
in  the  deed,  or  by  reference  to  anything  else.  There  is  an  inex- 
plicable and  incurable  ancertainty  in  the  description  of  tliis  strip 
of  land  amonnting  to  a  patent  ambignity.  On  tlie  other  hand, 
there  is  a  certainty  of  description  of  the  otner  land  granted  by  the 
Bame  deed  in  the  tangaage,  "  and  also  all  the  land  in  the  sonth  half 
of  said  block  west  of  the  route  of  said  road,"  if  the  six-rod  strip  is 
thrown  oat  of  the  question.  If  the  company,  by  this  constmctioa 
of  the  deeds,  is  deprived  of  an  additional  one  rod  in  width  of  land 
west  of  its  original  right  of  way,  that  was  not  intended  to  be  con- 
veyed to  Engerad,  it  is  attributable  to  an  inexcusable  blnnder  in 
conveyancing. 

Bi/  tAe  ChuH. — The  judgment  of  the  circuit  court  is  affirmed, 
with  costs. 

Amotion  for  a  rehearing  was  denied  September  21, 1880, 


Thb  ATomeoM  &  Dknteb  Bt.  Oo. 


(24  KoMM  StporU,  745.  Jamiarf/  Ttrm,  1881.) 
Id  a  proceeding  npon  appeal  to  recover  damages  for  the  right  of  way  appro- 
priated to  the  use  of  a  nilroad  companj,  the  owner  of  the  land  filed  a 
petition  setting  forth  bis  claim,  but  made  therein  no  reference  to  the  con- 
■tniction  of  any  ciotnags  or  bridges,  and  no  nifficient  evidence  was  of- 
fered showing  a^  necesuty  for  toe  land-owner  to  build  a  bridge  for  a 
ttnn-crosdng.  Beld,  That  a  finding  of  $85  for  a  bridge,  as  an  element 
of  damage,  not  sustainable, 
la  atsesaing  damages  done  to  land  l^  reason  of  the  sppronriatdon  of  a  ri^t 
of  way  througn  it  for  a  railroad,  the  liabilitj  of  teams  Deing  Irightened, 
or  that  additional  caie  b;  the  land-owner  ma;  be  necessary  in  the  future 
as  to  snch  teams,  by  reason  of  the  proximity  of  the  railroad,  doee  not  of 
itself  constitute  any  basit  for  specisl  compensstion.  Such  damagea  an 
speculative,  and  not  the  proper  subject  of  mqniry  and  damage. 

Ebbos  from  Mitchell  District  Court ' 

The  nature  of  the  action,  and  the  facta,  appear  in  the  opinion. 
At  the  December  Term,  1879,  of  the  district  court,  Lyon  had  judg- 
ment against  the  By.  Co.,  which  brings  the  case  to  tms  court. 

Horace  Cooper,  Clark  A.  Smith,  and  D.  Martin,  for  plainti£E  in 
error, 

Levi  Cooper,  for  defendant  in  error. 

HoBToiT,  C.  J. — The  plaintiff  in  error  laid  off  and  condemned  a 
right  of  way  for  its  railroad  over  and  across  the  northeast  fractional 
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quarter  of  section  30,  township  6,  range  10,  containiDg  114^^  acres, 
in  Mitchell  county.  The  report  of  the  right  of  way,  filed  by  the 
commiBsionerB  in  the  office  of  the  connty  clerk  of  that  county,  JiiDe 
6,  1S79,  showed  the  condemnation  of  a  strip  100  feet  in  width, 
the  entire  line  thereof  entering  the  east  siae  of  said  tract,  at  a 
point  1,410  feet  sonth  of  the  nori;heast  comer,  and  leaving  the 
west  side  at  a  point  1,722  feet  south  of  the  northwest  comer  thereof, 
its  course  being  on  a  tangent  or  straight  line  2,378  feet  in  length, 
and  occupying  5-^  acres  of  land  in  the  quarter-section.  The  com- 
missioneiB  awarded,  as  the  value  of  the  land  taken  and  the  damages 
to  the  entire  tract,  the  sum  of  $335.  The  defendant  in  error, 
claiming  to  be  the  owner  of  the  land,  filed  his  bond  for  appeal  to 
the  district  court  of  said  county.  Thereafter,  he  filed  a  petition  in 
the  conrt,  in  which  he  set  forth  his  claim  for  damages  in  the  lan- 
guage following,  to  wit ; 

"That  the  appraisement  of  value  and  assessment  of  damages  to 
said  land  of  said  plaintiff,  as  shown  by  the  report  so  filed  as  afore- 
said, is  grossly  inadequate  and  wholly  infiufficient  to  compensate 
him  for  the  value  of  the  land  so  taken,  and  the  dam^es  he  has  sos- 
t^ned  thereby ;  that  the  land  of  said  plaintiff  so  taken,  is  of  the 
value  of  five  hundred  dollars ;  and  the  plaintiff  further  says,  tliat 
by  reason  of  the  appropriation  of  such  right  of  way,  said  tract  of 
liuid  has  been  divided  into  two  separate  tracts  of  land,  and  divided 
in  such  a  manner  that  it  has  been  rendered  less  valuable  for  farm- 
ing, stock  raising,  and  other  purposes,  and  otherwise  damaged  by 
the  construction  of  said  railway,  to  the  injury  and  damage  of  sud 
plaintiff's  lands,  in  the  sum  of  five  hundred  dollars,  making  the 
total  damages  to  said  plaintiff  the  sum  of  one  thousand  dollars." 

On  November  1,  1879,  the  plaintiff  in  error  filed  an  answer  ad- 
mitting its  incorporation  and  the  condemnation  of  the  railroad 
route  across  the  tract  of  land,  and  denying  each  and  every  other  al- 
legation contained  in  the  petition.  At  the  trial  of  the  cause  at  the 
December  Term,  the  jury  returned  answers  to  special  questions 
submitted  to  them,  and  also  a  general  verdict  in  favor  of  the  defend- 
ant in  error  for  |312.  The  special  questions  submitted,  and  the 
answers  of  the  jury  thereto,  are  as  follows : 

"  Q.  1.  Wliat  was  the  actual  market  value  of  the  5^^  acres  of 
land  taken  for  the  right  of  'way,  without  reference  to  any  question 
of  damages  to  the  remainder  of  the  farm  ?     A.  $66. 

**  Q.  2.  In  addition  to  the  value  of  the  land  ti^en,  what  was  the 
amount  of  the  real  and  actual  damages  to  the  remainder  of  the  farm 
by  reason  of  the  taking  of  the  5-^  acres  by  the  defendant  for  a 
right  of  way  for  its  railroad  1     A.  |246. 

"  Q.  3.  How  much  was  the  damage  to  that  part  of  the  farm  north 
of  the  right  of  way  1     A.  Nothing. 

"  Q.  i.  How  much  was  the  damage  to  that  part  of  the  farm  south 
of  the  right  of  way  ?    A.  $108. 
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"  Q.  5.  Wli&t  are  the  several  elemeats  or  soarees  of  damages 
irhich  make  up  the  ageregate  of  the  answer  to  special  qneatioa  2, 
ind  how  mnch  of  said  aggregate  is  made  ap  by  each  of  s^d  ele- 
mente  or  soarees  of  damage  f  A.  Bridge,  $85 ;  extra  care  of  stock, 
$53 ;  right  of  way,  |66  ;  damages  on  the  land,  |108 ;  aggregate, 
$312.  L.  A.  Nexson,  Foreman." 

Motions  were  made  by  plaintiff  in  error  to  dednct  the  following 
fiums  from  the  general  verdict,  viz.:  $85,  $53,  and  $66.  These 
eeyeral  motions  were  overmled,  and  jndgment  rendered  in  accord- 
ance with  the  verdict. 

Objection  is  made  to  the  character  of  the  evidence  toaching  the 
vilnatiou  of  the  land  before  and  after  the  location  of  the  railroad  upon 
it,  and  also  as  to  the  instrnctions  of  the  court  thereon.  We  thmk 
this  objection  is  substantially  met  in  K.  C.  Ky.  Co.  v,  Allen,  ante, 
p.  33. 

The  other  objections  of  counsel  are  more  tenable.  The  two  items, 
"bridge,  $85,"  and  "  extra  care  of  stock,  $53,"  ought  to  have  been 
deducted  from  the  verdict,  as  these  items  were  improperly  included 
IB  elements  of  damages,  in  the  a^regate  of  $312.  There  was  no 
claim  in  the  petition  for  the  value  of  any  bridge,  and  the  evidence 
did  not  warrant  the  finding.  In  assessing  damages  to  land  appro- 
priated for  the  right  of  way  throogh  it  for  &  railroad,  the  jury  may 
always  take  into  consideratiou  aD  incidental  lose,  inconvenience 
and  damagee,  present  and  prospective,  which  may  be  known,  or 
may  reasonably  be  expected  to  result  from  the  constraction  and 
operation  of  the  road  in  a  I^al  and  proper  manner,  bat  as  the  pro- 
ceeding by  appeal  is  in  the  nature  of  a  revision  of  the  award  of 
damages  made  by  the  railway  commissionerB,  the  verdict  is  not  to 
be  based  upon  the  BUppoeition  that  the  road  is  to  be  illegally  oper- 
ated or  improperly  maintained.  (M.  K.  &  T.  Ry.  Co.  v,  H^neB, 
10  Kaa.  432-442;  Mills  on  Eminent  Domain,  §§  213-215.)  The 
item  of  $53  for  extra  care  of  stock,  seems  to  have  been  allowed  un- 
der the  following  direction  of  the  court :  "  Though  upon  the  mat- 
ter of  scaring  teams,  I  will  eay,  that  the  fact  of  theliahility  of  teams 
being  scared  and  the  additional  care  necessary  to  be  ased  in  using 
nch  teams  by  the  plaintiff  npon  the  land  in  question,  is  an  element 
of  damages  you  can  take  into  consideration."  This  djrection  to  the 
jniy  permitted  speculative  damages  for  which  no  compensation  is 
twroperly  recoverable,  and  therefore  the  damages  returned  cannot 
K  sustained.  It  is  not  every  conceivable  annoyance  and  inconve- 
nience resulting  from  proximity  to,  and  intersection  by,  a  railroad, 
that  is  the  proper  subject  of  inquiry  and  damage.  Of  course,  acto 
which  at  times  are  legal  and  necessary,  may  be  done  without  neces- 
Aty — out  of  mere  heedlessness  and  nwligence,  or  with  a  wanton 
and  criminal  intent  to  do  wroug — and  thereby  a  railroad  company 
may  incur  a  liability  to  the  person  injured,  whethw  he  he  the  owner 
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of  the  land  or  not.  (A.  &  N.  R.  R.  Co.  v.  Gareido,  10  Kas.  552; 
Gulp  V.  A.  &  N.  R.  R.  Co.,  17  Kas.  475 ;  Isom  v.  Mias.  C.  R.  R 
Co.,  36  Mifls.  800;  Presbrey  v.  Old  Colony  &  Newport  Ry.  Co., 
103  Maes.  1 ;  Mills,  supra,  §  193.) 

Conneel  for  defendant  in  error  concedes  in  his  ailment  the  in- 
consistency of  the  answers  to  the  special  queetioos  with  the  general 
verdict,  but  claims  the  general  aerdict  should  stand  upon  the  ground 
that   it   is  supported   by  the   evidence,  and  that  the  jurj'   were 


misled  by  the  questions  submitted  and  gave  incorrect  responses. 
This  might  be  an  ailment  against  jury  trials  in  general,  and  the 
incapacity  of  the  jury  in  this  particular  case,  but  it  is  no  valid  rea- 


son tor  a  disregard  of  the  command  of  §  287  of  tho  code,  nor  ought 
wo  to  indulge  m  the  presnmption  that  the  jnir  were  too  ignorant 
to  comprehend  their  duty.  When  the  special  findings  of  ^t  are 
inconsistent  with  the  general  verdict,  the  former  control  the  latter 
and  the  court  must  give  judgment  accordingly.  The  case  will  be 
remanded  with  direction  to  toe  district  court  to  enter  judgment  for 
$174,  and  adjudge  tho  costs  of  the  appeal  against  defendant  in 
error.  (Comp.  Laws  1879,  p.  381,  §  86  ;  p.  721,  g  128.)  The  costs 
in  this  court  will  be  divided. 
All  the  Justices  concorring. 

Bee  aa  to  GToadog  and  remedy  Tennont,  etc,  B.  R  Co.  «.  Franklin,  10 
Cusb.  12;  Ea«t  Penoa^lraDia,  etc.,  R.  R.  Co.  «.  Hiester,  40 Pa.  St  OS  ;  Home 
e.  Atlantic,  etc.,  RR  Co.,  86 N.  H.  440;  Bralnard  e.  CoDoecticut,  etc.,  R  R 
Co.,7Cueh.  506;  Lyone.Oreen  Bay,  etc.,  R.RCo.,  42  Wis.  588;  Wademan 
e.  Albany,  etc.  R  R  Co.,  61  N.  Y.  S68.  Aa  to  additional  care  of  itock,  lia- 
bility of  teams  being  frigbtened,  Gulp  e.  Atchison,  etc.,  R  R.  Co.,  17  Kan. 
470;  Atchison,  etc.,  R  R  Co.*.  Oarude,  10  Ean.  069;  Presbrey  v.  Old  Col- 
ony, etc.,  R  R.  Co.,  108  Uase.  1;  Proprietors  o.  Nashua,  etc,  R  R  Co.,  10 
Gush.  380;  Isom  e.  Misdarippi,  etc,  B.  R  Co.,  86  Hiai.  800;  Bordentowa 
T.  Co.  e.  Oaaklen,  etc,  R  R  Co.,  17  H.  J.  814. 


Fmar  Div.  St.  Patil  &  Factfio  R.  B.  Go.  and  others. 
(Advanoe  Oate,  JfinnMoto.  iSbpfamiM-aD,  1881.) 
In  an  action  for  trespus  to  real  estate,  by  which  permanent  injory  to  it  ia 
done,  if  the  propcrtv  have  a  rental  value  the  depreciation  in  the  annual 
rental  value  caused  oy  the  injury  may  be  shown,  in  order  to  show  bow 
much  the  value  of  the  real  estate  was  diminished  by  the  trespass.  The 
trespass  consisted  in  constructing  a  rulroad  across  a  farm  without  the 
right  to  do  BO  baling  been  acquired  by  ascertaining  and  paying  com- 
pensation to  the  owner.  Bald,  that  if  the  ties  and  ruls  increased  th0 
value  of  tbe  fattn,  that  should  be  considered  in  determining  the  amount 
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of  dunagea;  but  If  th«  fum  wu  no  w&j  bebefit«d  or  enhtutced  in  value 
bj  the  ties  and  raiU  being  laid  acrow  it,  no  deduction  from  the  damage 
don«  to  the  farm  ahoald  be  made  on  account  of  the  value  of  the  ties  and 
Tails. 

Appeal  from  order  of  district  conrt,  coanty  of  Steams. 
Taylor  &  Calhoun,  for  respondeQt.     Gilman  <&  Clongh,  for  ap- 
pellant. 

GiLPiLLAN,  C.  J. — Action  for  trespass  upon  real  estate  constitnt- 
htg  a  farm,  by  entering  npon  and  constructing  a  railroad  across  it 
vitbcmt  having  secnred  the  right  to  do  so  by  ascertaining  and  pay- 
ing compensation  to  the  owner,  this  plaintiff.  The  measure  of 
damages  recoverable  in  snch  a  case  is  usually  the  difference  in  the 
valoe  of  the  farm  bad  the  trespass  not  been  committed,  and  its 
vaiaa  with  the  injurious  acts  accompHahed.  The  conrt  below, 
tgainst  the  defendants'  objection,  admitted  evidence  to  show  how 
much  the  injury  done  depreciated  the  annual  rental  value  of  the 
ferm.  That  was  one  way  of  showing  the  actual  injury— the  actual 
diminntion  in  the  value  of  the  farm.  Where  property  injured  has 
an  annual  rental  value,  proof  of  how  much  such  rental  value  has 
been  depreciated  may,  in  some  cases,  be  the  most  satisfactory  war 
to  show  the  injury  to  the  valne  of  theproperty.  It  is  always  ad- 
miesible  for  that  purpose.  House  v.  Hammond,  39  Barb.  89.  If, 
at  the  same  time,  there  be  other  direct  evidence  of  the  depreciation 
in  valne  of  the  propertv,  the  conrt  can,  as  it  did  in  this  case,  by 
proper  inatmctionfl  to  the  jury,  guard  against  the  danger  of  double 
damages  being  allowed. 

The  evidence  established  the  fact  that  in  addition  to  the  excava- 
tions and  embankments  made  bv  defendants  on  the  land  thev  laid 
the  track — that  is,  the  ties  and  rails — across  it,  and  insisted  that 
becaase  by  their  being  attached  to  the  soil  they  became  the  prop- 
erty of  plaintiff  and  he  might  tkke  them  up  and  sell  them,  there- 
fore their  value  should  be  deducted  from  tne  injury  done  to  the 
land  by  the  trespass.  The  conrt  below  declined  to  give  to  the  jury 
defendants'  request  containing  that  proposition,  and  instructed,  in 
mbatance,  that  the  ties  and  rails  had  oecome  part  of  the  realty, 
and  the  jury,  if  satisfied  that  they  increased  the  valne  of  the  farm, 
should  consider  that  fact  in  determining  the  damages;  but  if  they 
were  satisfied  that  the  farm  was  in  no  war  benefited  or  enhanced 
in  valne  by  the  ties  and  rails,  then  no  deduction  shonld  be  made 
on  account  of  them. 

We  regard  the  charge  of  the  court  aa  conveying  the  proper  rule 
^plicable  to  the  case.  The  proper  measure  of  damages  was  the 
injuty  done  to  the  farm — the  depreciation  in  its  value  as  a  farm 
by  the  trespass ;  and  there  is  no  rule  of  law  by  which,  where  the 
amount  of  such  injury  is  ascertained,  the  trespasser  may  be  allowed, 
by  way  of  reooapment  or  counter-claim,  any  conjectural  benefit 
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not  accming  to  the  farm  itself,  and  thns  tnodifring  the  extent  of 
the  injnry  to  it  which  the  owner  may  incidentally  aerive  from  tixe 
trespasB.  Conceding,  for  the  pnrposes  of  this  caae,  that  by  being 
laid  across  the  farm  the  ties  and  raiU  became  the  propei-ty  of  the 
plaintiS,  yet  they  became  snch  against  his  will  ana  by  the  wrong- 
ful act  of  the  defendanta.  To  eet  oS  the  valne  of  the  ties  and 
rails,  aa  distinct  from  the  value  of  the  farm,  after  the  trespass, 
againet  the  injury  done  him,  would  make  him  an  anwilling  pnr- 
(£aser  of  them ;  would  compel  him  to  pay  for  a  snppoeed  benefit 
forced  upon  him  by  the  wrongful  act  oi  the  defendants ;  would 
compel  him,  in  order  to  be  made  good  for  the  injnry  done,  to  re- 
move the  ties  and  rails,  take  them  to  market  and  sell  them,  he 
assuming  all  the  risks  incident  thereto.  The  propriety  of  lessening 
the  consequences  to  the  wrong-doer  of  his  own  wrongful  act,  must 
be  veiy  apparent  indeed  to  admit  of  placing  the  party  wronged  in 
such  a  position.  There  is  certainly  nothing  to  justify  it  in  this 
case. 

Order  affirmed. 


Cnr  or  Ukhabha  and  another 

V. 

MiLWAuxBE  &  NoBTHKRN  K.  R.  Co.,  impleaded,  etc 
(S2  Wittoimn  Btportt,  414.     Jwi«4,  1881.) 

1.  A  railroad  compauj,  organized  under  the  provuionB  of  section  IS20,  Rev. 
Bt.,  with  power  to  purchase  the  fraachises  sod  propertj  of  an  older  com- 
pany, previouely  sold  under  *  mortcage,  aa  well  u  to  coostruct  and 
operate  other  lines  of  road,  ie  not,  d;  virtue  of  such  purchase,  an  as- 
signee of  the  older  company,  bo  aa  t-o  be  bound  by  any  of  its  contrncte, 
except  euch  as  are  a  lien  upon  or  otherwise  bind  the  property  and  fimn- 
chiaes  thus  purchased. 

9.  A  railroad  company,  haTing  power  to  extend  ita  track  from  its  dopot  in 
the  pl&intiff  city  through  the  city  of  Neenah,  so  as  to  connect  with  the 
Wisconsin  Central  raiboad,  entered  into  an  agreement  with  the  city,  for 
a  valuable  consideration,  not  t«  make  such  connection.  Heid,  that  this 
(if  valid)  was  a  mere  personal  contract,  binding  only  said  company  and 
Bucb  persons  as  may  be,  in  a  strict  sense,  its  successon  or  assignees. 

8.  The  Milwaukee  &  Northern  R.  R.  Co.,  being  authorized  by  legislatiT«  act 
to  build  a  railroad  from  the  city  of  Neeuab,  across  Doty's  island,  to  the 
line  of  the  Milwaukee  &  Northern  Ry.  Co.,  in  the  plaintiff  city,  it  takea 
authority  by  subdiviaion  0,  %  1838,  Rev.  8t.,  to  operate  such  rmid  in  con- 
nection with  the  last-named  company's  road,  notwithstanding  any  cove- 
nant of  such  last-named  company  with  the  plaintiff  prohibiting  such 
connection. 

4.  No  legal  obligation  of  the  Milwaukee  &  Northern  R.  B.  Co,  to  refrain 
from  bnilding  and  operating  said  road  being  shown,  the  complaint  al- 
leges that  the  organliation  of  said  company  was  fraudulent  and  collu- 
■ively  made  for  the  purpose  of  enabling  its  co>defendant,  the  Milwaukee 
As  Northern  Ry.  Co.,  to  avoid  its  covenant,  etc.,  and  asks  for  an  iujonc- 
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tion  against  both  rosdR.  The  uiBwer  fall;  meets  and  deniea  all  the  aver- 
meote  of  fraud  and  collusion.  Meld,  that  on  the  complaint  and  answer 
the  injanction  should  have  been  refused,  and  plaintrSH  left  to  their  log&I 
remedj. 

Appsal  from  circuit  court,  Winnebago  connty. 

Chas.  "W.  Felker  and  Eldridge  Smith,  for  respondents.  £. 
Mariner,  for  appellant. 

Tatlok,  S. — This  is  an  appeal  from  an  injnnctional  order  re- 
straining the  appellant  from  constmcting  a  railroad  from  the  city 
of  Henasha,  through  the  city  of  Neenah,  bo  aa  to  connect  the  ap- 
pellants' railroad  terminating  in  Menasha  with  the  WisconBin  Cen- 
tral RaOroad.  The  grounds  alleged  for  reati-aininff  the  appellant, 
"The  Milwanlcee  &  Northern  K.  K.  Co.,"  are  that  the  MUwankee 
&  Korthem  Rv.  Co.  entered  into  an  agreement  with  the  village, 
now  city,  of  Menasha  that,  in  consideration  of  the  said  village 
issning  and  delivering  to  said  railway  company  $60,000  of  its  cor- 
porate bonds  in  exchange  for  the  same  amonnt  of  the  capital  stock 
of  said  company,  said  company,  amongst  other  things,  agreed  upon  its 
part  that  it  would  not  extend  its  track  and  connect  the  same  within 
three  miles  of  its  depot  in  the  village  of  Menasha  with  any  other  Ttd\- 
way,  so  as  to  permit  the  passage  of  cars  from  one  road  to  the  other, 
otherwise  than  north  of  the  north  branch  of  the  Fox  river,  or  west 
of  Lake  Butte  des  Mort&  without  the  consent  of  said  villitfe  of 
Menasha.  It  is  alleged  that  snch  agreement  on  the  part  of  said 
company  was  and  is  a  great  advantage  to  said  city  of  Menasha,  and 
was  so  considered  by  the  company  and  said  city  at  the  time  the 
Bame  was  made:  that  it  constituted  one  of  the  principal  induce- 
ments to  vote  the  said  aid  of  $60,000  to  said  railway  company, 
and,  without  such  agreement  on  the  part  of  the  company,  the  peo- 
ple of  said  village  would  not  have  voted  said  aid. 

The  complaint  farther  charges  that  the  Milwaukee  &  Northern 
B.  R.  Co.  IB,  in  fact,  the  mere  successor  of  the  Milwaukee  & 
Northern  By.  Co.;  that  it  is  bound  by  the  agreements  of  said  last- 
nuned  company ;  that  the  organization  of  the  appellant  company 
is  d^usive,  and  only  made  for  the  fraudulent  purpose  of  avoiding 
the  contract  made  with  the  city  of  Menasha,  and  for  the  purpose 
of  building  said  railroad  in  violation  of  such  contract. 

The  answer  of  the  appellant  company,  in  substance,  alleges  that 
it  was  duly  incorporated  under  the  general  laws  of  this  State, "  with 
the  powers,  among  other  things,  of  purchasing  the  railway  prop- 
erty and  franchises  of  the  first  division  of  the  Milwaukee  &  North- 
em  Ry.,  and  the  Menasha  &  Appleton  Ry.,  and  to  operate  the  same, 
■nd  to  construct  and  maintain  a  railroad  with  one  or  more  tracks 
from  a  convenient  point  in  the  city  of  Neenah  to  the  city  of 
Menasha  to  connect  with  the  Menasha  &  Appleton  Ry.,  and  to 
GODStmct,  operate,  and  maintain  a  railway  with  one  or  more  tracks, 
connecting  with  the  Milwaukee  &  Nortnem  Ry.,  to  a  convenieui 
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point  on  the  Menomonee  river,  and  there  to  connect  with  a  rail- 
road to  be  boilt  acroes  the  State  of  Michigan  to  Lake  Soperior,  with 
sach  branches  as  eball  be  convenient  to  obtain  business  for  sdd  raQ* 
road,  b;  charter  of  the  State  of  "Wiscoiisin,  bearing  date  Jane  5, 1880. 

The  answer  then  alleges  the  insolvency  of  the  Milwanlcee  & 
Northern  Bj.  Co.,  the  forecloeore  of  s  mortgage  g^ven  upon  its 
railway,  rolling  stock,  road-bed,  and  franchises,  andasalenndersnch 
mortgage  of  the  first  division  of  aaid  railway,  inclading  the  Mena- 
aha  &  Appleton  By.  Co.'s  read ;  that  at  such  sale  Ouido  Ffister 
and  Ephraun  Wariner,  a  committee  of  the  bondholders,  bid  ofi  the 
same  for  the  sum  of  $1,500,000  ;  that  the  Bale  was  dalyconfirmed, 
and  that  the  appellant  company  parcbased  from  said  *PGBter  and 
Wariner  the  property  and  franduses  so  purchased  by  them  at  said 
mortgage  sale ;  and  that  afterwards  said  appellant  resolved  to  con- 
Btmct  a  line  of  railroad  from  a  point  in  the  city  of  Neenah  across 
Doty's  island,  to  connect  with  tlie  Mena^  &  Appleton  By. 
and  the  first  division  of  the  Hilwaokee  <&  Northern  By,  so 
pnrohased  by  the  appellant,  in  the  city  of  Menasha,  The  oonstmc- 
tioQ  of  this  line  of  road  is  the  one  soogbt  to  be  enjoined  by  the 
respondents  in  this  action.  The  answer  then  denies  all  collnsion 
with  the  said  Milwankee  &  Northern  By.,  and  all  knowledge 
on  the  part  of  its  incorporators  of  the  existence  of  the  contract  b^ 
out  in  the  complaint  with  the  Milwaokee  &  Northern  By,  Co.,  at 
the  time  of  tlie  organization  of  the  appellant  company ;  alleges 
that  the  stockholders  of  the  Milwaokee  &  Northern  By.  Co.  have 
long  since  abandoned  their  investment  in  that  company,  and  have 
cea^  to  elect  officers  thereof ;  denies  that  it  was  organized  to  be 
the  Boccessor  of  the  Milwankee  &  Northern  By.  Co, ;  denies  that 
it  was  organized  and  created  for  the  sole  purpose  of  violating  the 
covenant  of  the  Milwaukee  &  Northern  By.,  set  forth  in  the 
complaint,  and  denies  that  said  covenant  made  by  the  said  Milwan- 
kee. &  Northern  By.  Co.  with  said  village  of  Menasha  is  of  any 
benefit  whatever  to  said  city  of  Menasha. 

The  answer  also  shows  that  ever  since  1873  the  Milwankee  & 
Northern  Bailway  has  been  operated  in  connection  with  the  Wis- 
consin Central  B.  B.,  the  two  roada  connecting  in  the  city  of 
Menasha,  bat  not  running  through  the  city  of  Neenah,  and  that 
the  new  line  of  road  is  intended  to  co'nnect  the  same  roads  by  mn- 
ning  throngh  the  city  of  Neenah,  and  thereby  enabling  the  two 
roads  to  do  Dnsiness  in  Uie  city  of  Neenah  as  weU  as  in  me  city  of 
Menasha,  and  that  the  new  line  will  not  in  any  way  hinder  the 
people  of  Menasha  from  doing  business  over  both  of  said  railroads 
with  the  same  facilities  and  convenience  now  enjoyed  by  them. 

Upon  the  complaint  and  answer  the  circuit  coort  made  an  order 
restraining  the  appellant  from  constructing  a  road  from  Neenah  to 
the  depot  of  the  Milwankee  Northern  By,  Co.  in  the  city  of  Me- 
nasha, and  from  such  order  this  appeal  is  taken. 
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We  think  the  injimctioii  was  improTidently  isaned  and  should  be 
dissolved.  All  colltuion  and  fraud  chained  in  the  complaint  being 
denied  by  the  anewer  of  the  appellant,  the  plaintifis'  right  ia  an- 
oertain  and  donbtfnl,  and  in  euch  case  a  court  of  eqoityonght  not 
to  interfere  bat  leave  the  party  to  his  legal  remediee.  We  Umik  it 
is  well  settled  by  the  decisiona  of  this  court  that  if  the  appellant 
company  was  in  good  faith  organized  for  the  purposes  set  out  in 
its  answer,  the  fact  that  it  purchased  at  foreclosure  sale  the  property 
and  franchises  of  the  Milwankee  &  Northern  Ey.  Co.  for  the  pur- 
pose of  thereafter  operatiDg  the  same,  would  not  bind  such  new 
company  to  abide  by  or  perform  the  contracts  of  the  Milwaukee  & 
Northern  By.  Cki.  See  Wright  v.  M.  &  St.  P.  Ey.  Co.,  25  Wis. 
46-53. 

The  contract  between  Menasha  and  the  old  company  was  a  per- 
sonal ooDtract,  and  binds  only  that  oompui|y^  and  its  successors  and 
assignees,  within  the  restricted  meaning  of  snch  words,  and  a  pur- 
chaser of  the  property  and  franchises  is  neither  a  successor  nor  as- 
signee, and  is  in  no  way  bound  by  the  contracts  of  the  old  com- 
pany except  when  such  contracts  are  a  lien  upon  its  property  or  in 
some  other  way  bind  the  propertr  or  franchise.  The  old  company, 
under  its  charter,  had  the  unaoabted  right  to  extend  its  road 
tbroagh  the  dtv  of  Neenah  and  connect  with  the  Wisconsin  Cen- 
tral A.  B.  in  that  dty  ;  bat,  by  its  contract  with  the  city  of  Me- 
naiha,  it  bound  itself  not  to  exercise  that  right.  Admitting  that 
this  contract  is  valid,  and  that  a  court  of  equity  would  internre  as 
between  the  parties  to  prevent  a  violation  of  the  same  (which  is, 
periiaps,  a  question  of  grave  doubt^,  it  is  very  clear  that  such  con- 
tract cannot  bind  another  corporation  purchasing  the  property  and 
fraachises  of  said  company,  when  the  charter  of  such  pnr^aser 
anthcmzee  it  to  build  the  connecting  road. 

If  the  appellant  corporation  were  a  corporation  otf;anized  under 
the  provisions  of  section  1788,  Bev.  8t.  1878,  as  the  mere  assignee 
or  owiwr  of  the  powers,  privileges,  and  franchises  of  the  old  com- 
pany, it  may  be  as  such  organization  it  would  have  no  power  to  ex- 
ercise any  nght  or  franchise  which  the  old  corporation  would  not 
hare  had  the  right  to  exercise.  But  the  appellant  corporation  was 
not  ot^anized  under  that  section.  According  to  the  allegations  of 
the  answer  it  was  organized  under  the  provisions  of  section  1820, 
Bev.  St.  1878,  with  power  to  purchase  the  property,  righte,  and 
franchisee  of  the  old  company  sold  under  the  mortgage,  and  alBO 
with  power  to  construct  the  hne  of  railroad  in  question,  as  well  as 
another  railroad  from  the  end  of  the  Milwaukee  &  Northern  By. 
at  Green  Bay  to  the  Menomonee  Biver,  there  to  connect  with 
other  roads  to  be  built  in  the  State  of  Michigan. 

We  do  not  think  that  the  mere  fact  that  tne  appellant  company ' 
was  authorized  to  purchase  the  property  and  franchises  of  the 
Northern  By.  Co.,  and  to  operate  the  road  constructed  by  such 
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company,  coald  prevent  snob  company  from  constracting  and  oper- 
ating the  otber  roads  anthorized  to  be  constmcted  and  operated  hy 
it,  althongh  each  constmction  and  operation  wontd  indirectly  avoid 
the  covenant  made  by  the  Northern  By.  Co.  with  the  respondentB. 
The  G«neral  Statntes,  §  1828,  Bobd.  6,  anthorizee  every  raiL^)ad  to 
connect  witJb  eveiy  otber  railroad  which  it  intersects,  and  provides 
for  compelling  snch  connections  when  refosed.  It  is  dear,  iihere- 
f ore,  that  a  corporation  authorized  to  bnild  a  railroad  from  the  city 
of  Neenah  across  Doty's  island  to  the  line  of  the  Milwaukee  &  North* 
era  Bailway,  in  the  city  of  Menasha,  would  be  authorized  to  bnild 
and  operate  the  same  in  connection  with  said  Milwaukee  &  North- 
em  Ry.  Co.'b  road  under  stud  section,  notwithstanding  any  agree- 
ment or  covenant  made  by  sud  last-named  company  prohibiting 
snch  coimection.  In  this  matter  the  company  cannot  bind  the 
State,  and  those  acting  mider  its  aathority,  althongb  it  may  possibly 
bind  itself. 

We  think  the  learaed  counsel  for  the  respondents  clearly  reoc^ 
nize  this  power  on  the  part  of  the  State,  and  have,  therefore,  as 
the  gronna  for  their  relief,  alleged  in  various  ways  that  the  acts  of 
the  appellant  were  fraudulent  and  coUusive,  and  that  the  only  ob- 
ject of  obtaining  its  charter  was  to  avoid  the  covenant  of  the  Kil- 
wankee  &  Northern  Ry.  Co.  in  r^ard  to  the  matter  in  controversy, 
and  that  there  was  no  real  intent  to  bnild  and  operate  the  other 
roads  mentioned  in  its  charter.  These  charges  of  fraud  and  collu- 
sion being  positively  denied  by  the  appellant,  there  is  no  snffident 
ground,  as  the  case  stands  upon  the  pleadings,  for  grantiiig  the  in- 
junction. In  the  view  we  have  taken  of  the  case  it  is  nnneceflBary 
to  discuss  the  question  whether  a  court  of  equity  would  lend  its 
aid  in  enforcing  a  contract  made  by  a  railroad  company,  which 
prohibits  it  from  exercisiug  the  fiwichise  of  constructing  and 
operating  all  the  !ines  of  road  authorized  by  its  charter,  or  the 
other  question  whether  it  will  lend  its  aid  to  enforce  a  contract 
which  IS  in  any  sense  against  pnblic  policy,  and  especially  in  a  case 
where  the  Tiolation  of  the  contract  is  a  public  benefit. 

If,  in  this  case,  the  appellant  company  be,  in  fact,  the  mere  Bn& 
cesBor  of  the  Milwaukee  &  Northern  Ry,  Co.,  and  its  oraranization 
is,  in  fact,  a  fraud,  and  made  for  ^le  sole  purpose  of  bnuding  the 
line  of  railroad  in  controversy,  in  violation  of  the  contract  made 
by  snch  corporation,  the  right  of  the  respondents  can  be  vindicated 
in  ao  action  at  law,  and  the  public  interests,  which  are  to  be  pro- 
moted by  the  building  of  the  line  of  road  contemplated,  will  not 
be  prejudiced.  The  rights  of  respondents  are  not  so  c^tain,  nor 
are  they  so  clearly  founded  on  eqmtable  principles,  as  to  justify  the 
court  in  enjoining  the  appeUants  in  the  constmction  of  a  work 
which  seems  to  be  for  the  pnblic  interest. 

The  order  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 
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(JdeoDM  CbH,  ifiiA^an.  OoCoior  19,  1881.) 
A  nwd  tb«t  has  neTer  been  i^ularly  Itkid  out  or  opened  by  the  proper  ftuthoii- 
tiu  and  which  ie  in  fact  oDDsed  and  ia  unDt  for  trsTel  and  closed  asainat 
the  public!  >a  ""^  ^  "  highway"  within  the  meaning  of  the  proTuton  ot 
the  railroad  law  which  makes  a  company  laying  track  acrosa  public  high- 
waya  liable  for  injuricB  resulting  from  neglect  to  restore  them  to  a  proper 
condition  even  though  the  ownere  of  land  along  the  road  had  moved 
tbeir  fences  back  so  as  to  open  it  as  a  highway  and  had  been  paid  for 
their  lands  by  the  township  and  a  bridge  had  been  built  upon  it  by  the 
public  authorities. 

Ebbob  to  Geneeee. 

Wianer  &  Draper,  for  plaintifE  in  error.  Long  &  Gold,  for  de- 
fendant in  error. 

Habstoh,  C.  J. — This  action  was  brought  by  tlie  defendant  in 
error  to  recover  damages  for  injuriea  Bostained  at  the  croseing  of 
tbe  railroad  with  a  certain  highway  knowa  as  the  Deming  road  in 
Genesee  comity ;  it  being  alleged  and  claimed  that  by  reason  of 
the  n^lect  of  the  company  to  Keep  the  crossing  in  proper  condi- 
tion for  the  paseing  of  Tehidea  the  plaintiS  below  was  injured  by 
the  overturning  of  a  load  of  straw  npon  which  he  wae  riding.  Un- 
heB  it  wae  the  duty  of  the  railwav  company  to  keep  the  crossing  in 
qneetion  in  proper  condition  tne  plaintiff  was  not  entitlea  to- 
recover.  The  fifth  BabdivisioD  of  section  9  of  Act  No.  198  of  the 
LawB  of  1873,  p.  505,  gives  to  snch  corporationB  the  power  to  con- 
Btruct  their  road  npon  or  across  any  highway,  but  requires  the  cor- 
poration to  restore  the  highway  to  its  former  state  as  near  as  may 
oe,  and  to  construct  suitable  road  and  street  crossings  for  the  paa- 
tage  of  teams,  by  fitting  down  plank  between  and  on  each  side  of 
the  rails  of  snch  road,  the  top  of  which  shall  be  at  least  as  high  as 
the  top  of  the  rails.  Ko  claim  is  made  that  a  proper  crossing  had 
not  been  made  and  kept  np,  but  the  real  cause  of  complaint  was 
that  the  company  within  the  boundaries  of  its  line  had  not  properly 
mded  the  highway  np  to  the  embankment  or  road-bed  which  at 
this  point  was  some  three  or  four  feet  higher  than  the  highwav. 

It  was  not  claimed  that  the  highway  in  question  had  ever  oeen 
regularly  laid  out  or  opened  by  the  proper  authorities,  but  that 
Bome  time  prior  to  the  construction  of  the  line  of  railroad,  the  own- 
ers of  the  land  along  the  line  of  this  highway  in  the  vicinity  of  the 
railroad  track  had  moved  back  their  fences,  so  as  to  open  np  a 
highway  four  rods  wide ;  that  the  township  had  paid  them  for  the 
land  so  tftken,  and  that  a  bridge  had  been  onilt  on  the  line  thereof 
by  the  public.  It  also  appeared  that  when  the  corporation  was 
S  A.  *  E.  R.  Cas.— 30 
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constrncted,  the  highway  in  qnestioD  was  not  used  hj  the  pablic  ; 
th&t  a  part  of  it  was  onlj  two  rods  wide,  and  that  a  ^te  or  bare 
was  kept  np  across  the  same  until  long  after  th-j  railrot^  was  built, 
and  that  up  to  this  time  it  was  Dot  used  or  travelled  by  the  pnbhc 
generally  but  as  a  private  way  by  Deming  and  hie  son-in-law.  The 
court  chu\g;ed  the  jury,  if  they  ehoold  find  from  the  evidence  that 
Gage  &  Franklin,  who  ownea  the  land,  moved  back  their  fences 
for  the  ezpreee  purpose  of  a  highway,  making  the  highway  there, 
and  if  the  township  afterwards  paid  them  for  the  land  to  he  nsed 
as  a  highway,  and  expended  money  upon  it  in  boildlng  brieves,  if 
this  was  all  done  previons  to  the  railroad  being  built,  t£en  it 
woold  be  a  highway  to  all  intents  and  pnrpoeee  the  same  as  though 
laid  oat  and  recorded. 

We  are  of  opinion  that  the  evidence  did  not  justify  this  diaige 
as  given,  and  that  under  the  evidence  given  the  jury  could  not  fiud 
a  h]£:hway.  The  mere  fact  that  fences  had  been  moved  back,  the 
lands  BO  to  be  nsed  paid  for,  and  a  bridge  bnilt,  wotdd  not  ctmsti- 
tute  this  a  highw^,  where  it  clearly  appeared  in  connection  there- 
with that  the  land  was  so  low,  wet,  and  marshy  that  it  could  not 
be  used  by  the  public  and  when  a  barrier  was  erected  and  main- 
tained across  it  to  prevent  its  general  nse  by  the  public  There 
was  here  no  highway  for  the  railroad  company  to  restore  within 
the  meaning  of  the  statnte.  We  need  not  therefore  pass  npon  the 
other  qnestions  raised  in  the  case,  as  the  plaintifE  failed  to  prove 
the  case  alleged  in  his  dedaration. 

The  judj^Doent  must  be  reversed  with  OOBtB  and  a  new  trial 
ordered. 

(The  other  jnsticeB  concurred.) 


Thx  OnramNATi  abd  SpBraoFiBui  Bailtat  CkncpAvr 

V. 

The  Lhoobfobated  Tillaos  op  Oabthaob. 

(86  Ohio  iXata  BtporU,  681.    Jamiarj/  2Wm,  1881.) 

Where  a  village  council  and  a  railwa;  companj  agree,  under  &a  statute,  u 


BM,  that  a  subsequent  ordinance  repealing  the  contract  ordinance, 
paaaed  with  intent  to  rescdnd  the  entire  contract,  being  iuoperatiTe, 
wiQioat  the  assent  of  the  companj,  to  rescind  the  grvit  of  the  right  of 
way,  is  also  inoperative  to  releaH  the  company  from  its  obligation  to 
grade  and  gravel  streets. 
Tiutt  upon  the  failure  of  such  company  within  a  reaaonable  time  to  grade 
and  gravel  the  streets  m  per  contract,  a  right  of  action  accrues  to  the 
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village  without  special  notice,  request  or  demand  on  the  companj  to 

perform  its  contract. 
It  is  not  essential  to  the  right  to  maintain  such  action  that  the  city  thonld 

hare  established,  by  ordinance,  other  than  the  contract  ordinance  tho 

permanent  grade  of  such  streets. 
Where  such  contract  prorides  for  the  improvement  of  a  dedicated  street 

which  had  not  been  previously  accepted  by  the  council,  such  contract 

for  its  improTement  constitutes  an  acceptance  of  the  dedication  on  the 

part  of  the  village. 
Under  the  statute,  the  exclusive  control  of  the  streets  is  in  the  council  of 

villages,  and  directions  by  the  mayor,  concerning  their  improvement, 

an  wholly  without  authority. 
The  measore  of  damages  for  the  breach  of  such  contract  on  the  part  of  the 

company,  Is  the  reasonable  cost  of  doing  or  completing  the  work,  and 

npon  such  breach,  a  right  of  action  accrues  for  full  damages,  although 

the  work  has  not  been  done  or  completed  by  the  village. 

Ebbok  to  the  DistHct  Coiut  of  Hamilton  ConotT. 

On  May  3, 1871,  the  incorporated  village  of  Carthage  granted  to 
the  Cincinnati  and  Springfield  Ry.  Co.  Sie  right  of  way  through 
the  village  on  Lebanon  Street,  by  ordinance,  vrhich  contained  me 
following  proviso : 

"  Provided,  hovrever,  that  the  cats  and  fills  for  Baid  railway  shall 
not  be  greater  than  shown  in  the  accompanying  plan  or  profile, 
ud  that  in  constmcting  said  railway  throngh  said  Lebanon  Street, 
or  acroes  any  other  streets  in  said  village,  the  uud  railway  com- 
pany shall  be  required  to  oonstmct,  whenever  the  same  may  be 
seeded,  snitable  cnlverta  and  gatters  for  the  passage  of  water,  and 
shall  cause  to  be  made  easy  and  convenient  crossings  for  all  streets 
crossing  said  railway,  and  that  sud  Lebanon  Street  be  so  graded 
and  graveled  by  said  railway  eompany  as  to  permit  the  portion 
thereof  not  occupied  by  said  tracks  to  be  need  as  other  streets  are 
used,  to  the  acceptance  of  the  village  oonncil." 

The  company  accepted  the  grant  and  constmcted  their  road 
throngh  said  street 

The  original  action  was  brought  by  Hie  village  against  the  rail- 
way company,  in  the  conrt  of  common  pleas  of  Hamilton  Connty, 
to  recover  damages  for  an  alleged  bream  of  the  stipnlationa  con- 
tained in  the  proviso. 

The  defendant  claimed,  in  the  first  place,  that  said  stipulations 
had  been  performed  by  it,  and,  second,  that  said  ordinance  had 
been  repealed.  Tcrdict  and  judgment  were  rendered  for  plaintifi. 
This  judgment  was  affirmed  by  the  district  court. 

Upon  a  bill  of  exceptions  taken  on  the  trial  in  the  court  of  com- 
moQ  pleas,  several  matters  are  alleged  for  error,  which  are  suffi- 
ciently stated  in  the  opinion. 

U.  C  Shoemaker  and  Stalls  &  Eittridge,  for  plaint  in  error : 
I.  As  to  the  measure  of  dama^^  in  cases  of  this  kind,  see  Bail- 
road  Co.  V.  City  of  Lawrencebnrg,  37  Ind.  489;  S.  C,  84  Ind. 
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304;  Huston  v.  Railroad  Co.,  21  Ohio  St  335;  Railroad  Co.  v. 
City  of  Fort  Soott,  15  Kansas,  490. 

U.  The  coart  below  erred  in  holding  that  no  notice  or  demand, 
which  the  plmntifE  below  allied,  was  necessary  to  enable  the 
Tillage  to  maintain  its  action.  tVe  nnderstand  the  mle  on  this 
snbject  is  that  whenever  the  fact  npon  which  the  right  of  action 
depends  is  within  the  peculiar  knowledge  of  the  plaintifl  rather 
than  of  the  defendant,  that  notice  and  demand  most  be  alleged 
and  proved.  Hatch  v.  White,  32  Pick.  518;  Norris  v.  Dock  Co., 
21  Wis.  130;  Walton  v.  Walker,  8  Foe.  (N.  H.)  471 ;  2  Parsons 
on  Con.  670,  note. 

Now  in  this  case,  whether  pnUio  oonveniencse  or  necessity  re- 
qnired  any  work,  and  what  work,  to  be  done  to  enable  Lebanon 
Street  to  oe  convenientlv  nsed,  was  a  matter  ezcloBivdy  within 
the  discretion  and  knowledge  of  the  viUage  cooncil.  'tha  work 
that  was  provided  for  was  to  be  done  to  their  acceptance,  and 
whether  they  were  satisfied  witli  it  and  accepted  it  was  ezclnsivelj 
within  their  knowledge. 

m.  The  village  conncil  are  vested  with  ezdnsive  discretion  and 
control  of  the  improvement  of  the  streets.  Nor  can  they  contract 
or  bargain  away  this  discretion,  or  limit  the  exercise  of  it  by  con- 
tract. The  improvement  of  Lebanon  Street, — whether  it  shonld 
be  improved  at  all  or  not,  and  how  and  when,  was  to  be  deter- 
mined by  it  in  the  exercise  of  its  legislative  powers.  8  Beach 
(Ky.),  415.  Now,  while  it  conld  not  recall  the  permission  given 
to,  and  accepted  by  the  railway  company  to  lay  its  track  in  Leb- 
anon Street,  for  that  had  become  a  vested  right,  it  coold  reverse  or 
repeal  its  at^on  requiring  Lebanon  Street,  outside  of  the  railroad 
track,  to  be  improved  at  all.  State  v.  Andrerre,  28  Mo.  14; 
Bailej  «.  Gilman,  4  Minn.  546 ;  Mayor  of  Hageistown  v.  Bechert, 
32  Md.  384;  Christy  v.  Supervisois  of  Sacramento  City,  39  Gal. 
3 ;  Mills  V.  Sargent,  36  Cal.  379. 

Jordan,  Jordan  &  Williams,  for  defendant  in  error: 

1.  What  is  the  measnre  of  damages  in  this  case!  We  say,  what 
it  would  cost  to  do  the  work.  I^wton  «.  Bailroad  Co.,  8  Cnsh. 
230;  Walker  v.  Swayzee,  3  Abb.  Pr.  136 ;  Vivian  v.  Champion,  3 
Ld.  Bavra.  1136 ;  Burdet  v.  Withers,  S  Nev.  &  Per.  123. 

2.  Tne  railroad  company  was  not  entitled  to  any  notice  or 
demand  in  regard  to  the  work  to  be.  done.  Its  contract  was  an 
absolute  unconditional  agreement  to  do  something,  and  to  do  it  to 
the  acceptance  of  the  council  or  vilhige. 

The  mayor  had  no  control  or  authority  over  the  wwk  or  the 


MolLTAmx,  J. — The  ordinance  of  May  2, 1871,  and  the  aooept- 
ance  of  the  grant  by  the  railway  company,  constituted  a  valid  con- 
tract between  the  parties.    The  12th  section  of  the  corporation 


Digitized  t,  Google 


cnTonnrATi  a  bprino.  bt.  oo.  v.  tillage  of  oabthaoe.  309 

act  of  Uay  1,  1852,  as  amended  April  15,  1857,  provided  that  "If 
it  shall  be  neceasaiy  in  the  location  of  any  part  of  any  railroad  to 
occapy  any  road,  Btreet,  alley  or  public  wayorgroand  of  any  kind, 
or  any  part  thereof,  it  shall  be  competent  for  the  mnnicipal  or 
other  corporation  or  public  officer  or  public  authorities,  owning  or 
having  in  charge  thereof,  and  the  railroad  company,  to  agree  upon 
the  manner  and  upon  the  terms  and  conditions  upon  which  the 
same  may  be  used  or  occupied."  The  contract  for  the  right  of 
way  having  been  thus  entered  into  by  the  parties,  it  was  not  with- 
in the  power  of  the  council  of  the  village  to  rescind  or  modify  it 
without  the  consent  of  the  railway  company.  The  ordinance  of 
October  3,  1S71,  purporting  to  repeal  the  contract  ordinance  of 
May  2,  1871,  was  not  intended  to  operate  merely  as  a  discharge  of 
the  railway  company  from  its  obligations  to  perform  the  stipula- 
tions of  the  contract  on  its  part,  but  to  rescind  the  contract 
entirely ;  and  as  it  cannot  have  the  operation  intended  by  the 
council,  the  railway  company  has  no  right  to  insist  tlut  it  shall 
have  an  operation  not  inten&d  by  the  connciL 

It  is  clamied  by  the  company,  that,  although  the  stipnlated  work 
WBS  not  performed,  a  right  of  action  did  not  accrue  to  the  village 
until  refusal  or  neglect  to  do  the  work  by  the  company,  after 
special  notice  or  demand  on  the  part  of  the  village.  On  this 
point  it  is  suSdent  to  say,  that,  under  the  contract,  the  company 
was  bonnd  to  do  the  work  within  a  reasonable  tune.  No  pro- 
vision was  made  for  notice  or  demand.  Hence,  after  the  lapse  of 
reasonable  time,  the  work  not  being  performed,  a  right  of  action 
accrued  to  the  plaintifi.  It  is  true,  tnat  this  work  was  to  be  per- 
formed "to  the  acceptance  of  the  village  council."  And  as  to 
such  portions  of  the  work  as  were  assumed  to  be  done,  bat  not  to 
the  satisfaction  of  the  council,  there  would  be  some  reason  for  re- 
quiring notice  of  non-acceptance,  if  the  work  as  done  had  been 
tendered  for  acceptance.  Sat  in  the  case  before  us  formal  accept- 
ance was  not  solicited,  and  the  conrt  charged  the  ioiy  on  this 
point,  that  they  should  ascertain  whether  or  not  the  villBge  cooncil 
were  in  fact  satisfied,  or  ought,  as  a  reasonable  body  of  men,  to 
have  berai  satisfied  with  suaa  portions  of  the  work,  and  if  they 
were,  or  ought  to  have  been  satisfied,  then  there  could  be  no  re- 
covery on  account  of  such  portions.  This  statement  of  the  law 
was  as  favorable  as  the  defendant  had  a  right  to  ask. 

It  is  also  contended  that  inasmuch  as  no  grade  for  Lebanon  street 
had  been  established  by  the  village  counoil,  there  was  no  means  for 
determining  the  extent  or  nature  of  the  work  to  be  done  by  the 
company,  or  the  amount  of  damages  for  failing  to  perform  it.  It 
appears  to  as  that  the  non-existence  of  an  established  grade  of  this 
Btreet  did  not  afiect  the  right  of  recovery.  The  grade  of  the  rail- 
road track  had  been  fixed  by  the  company,  as  was  shown  by  a 
"plan  or  profile"  referred  to  in  the  contract ;  and  this  grade  bemg 
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fixed,  the  nudertaMog  of  the  company  was  to  bo  grade  and  gravel 
the  street  as  to  pennit  it  to  be  need  as  other  streete  wete  used. 
The  street  was  to  be  improved  with  reference  to  the  grade  of  ihe 
raihx)ad  track,  bo  that  the  extent  and  natnre  of  the  worn  were  soffi- 
ciently  defined.  We  Bee  no  objection  to  tlie  council  maMne  such 
a  contract  for  the  improvement  of  a  street  under  its  care  and  con- 
trol. 

The  soathem  terminos  of  Lebanon  street  was  originally  at  Sec- 
ond street,  bnt  previous  to  this  contract  one  French  had  laid  out 
an  extension  of  this  street  aoathward  three  hmidred  feet  and  bad 
sold  lots  abutting  on  the  extension,  upon  which  bnildings  had  been 
erected.  Li  reepect  to  this  extension  the  defendant  below  reqnested 
the  court  to  charge  the  jury  aa  follows : 

"  The  defendant  was  under  no  obligation,  by  the  terms  of  the 
contract  set  forth  in  the  petition,  to  grade  or  gravd  any  part  of 
Lebanon  street,  as  shown  on  said  plat  of  T.  French,  which  lies 
south  of  Second  street." 

The  court  refnaed  so  to  charge,  but  did  instruct  as  follows : 

*'  The  ordinance  set  forth  in  uie  petition  dated  May  2d,  1871, 
included  all  of  what  was  then  known  as  Lebanon  street,  between 
the  points  for  which  the  proposed  cute  and  fills  were  marked  on 
the  plan  and  profile  accompanying  said  ordinance,  which  had  been 
and  then  was  dedicated  to  puoHc  use  as  a  street,  and  over  which 
said  council  had  control  as  snch ;  there  is  no  dispute  that  this  was 
the  case  with  all  of  said  street  from  the  south  line  of  Second  street 
to  Sixth  street,  the  evidence  of  plaintiff  to  that  effect  not  being 
contradicted,  and  being  sofficient  to  establish  the  fact 

"Afl  to  the  part  south  of  Second  street,  being  a  col  de  sac,  ex- 
tending three  hundred  feet  from  Second  street,  it  is  claimed  that 
it  was  dedicated  as  a  street  by  T.  French,  no  dedication  thereof 
having  been  made  according  to  the  statute  in  such  case  provided. 
Three  things  are  necessary  to  be  shown  to  oBtabliah  its  dedication. 
The  owner  most  have  intended  to  dedicate  the  property  for  a 
street,  and  to  give  up  his  private  rights  ii  it,  which  are  inconsis- 
tent with  its  use  as  a  street  by  the  public  at  laige.  And  he  must 
have  evidenced  and  carried  ont  this  intention  by  some  unequivocal 
act,  sneh  as  throwing  it  open  to  the  public,  fencing  it  out,  making 
or  recording  a  plat,  showing  it  marked  as  a  street,  selling  lots  upon 
snch  plat,  and  conveying  them  by  deeds  referring  to  the  plat.  If 
you  find  that  the  owner  so  intended  to  dedicate  it  as  a  public 
street,  and  carried  ont  Euch  intentions  by  acts  necesBaiy  for  that 
purpose,  then  the  village  council  most  have  accepted  the  dedica- 
tion, there  being  no  evidence  of  any  acceptance  by  the  public 
before  plaintiffs  mcorporation,  and  I  charge  you  that  the  passage 
of  the  ordinance  of  May  2d,  1871,  accompanied  by  the  plat  or 
profile  referred  to  in  the  ordinance,  and  offered  in  evidence  there- 
with, rec(^^nizing  the  street  as  extending  three  hundred  feet  below 
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Second  street,  and  providing  for  its  occnpancj  and  improvement 
by  defendant,  b  a  fiufiicient  acceptance  of  the  dedication  of  that 
|»rt  of  the  street  bv  the  viUage  council,  if  you  find  that  before  that 
time  the  owner  on  nie  part  had  done  all  that  was  necessary  to  its 
dedication  as  aforesaid. 

We  see  no  error  in  refnsing  to  chai^  or  in  the  instruction 
given. 

It  a  also  alleged  for  error  that  the  following  testimony  was  re- 
jected by  the  court  R.  M.  Shoemaker,  president  and  enperin- 
tending  engineer  of  the  defendant,  was  offered  by  defendant  as  a 
witness  to  prove  that  while  the  work  of  grading  Lebanon  street  by 
the  defendant  was  prc^reesing  under  the  witness's  charge,  that  Mr. 
Uorton,  the  mavor  of  plaintiff's  corporation,  instructed  the  witness 
not  to  grade  and  gravel  any  of  the  street  south  of  Second  street ; 
that  Lebanon  street,  as  recognized  by  the  village,  did  not  extend 
sonth  of  Second  street. 

To  which  plaintiff  objected,  and  the  court  sustained  iha  objec- 
tion and  excluded  the  testimony  (it  not  being  shown,  nor  propceed 
to  be  shown,  that  said  mayor  bad  any  authority  from  council  in 
thepremises),  to  which  the  defendant  excepted. 

Ilie  exclusion  of  this  testimony  was  not  error.  The  exclusive 
care  and  control  of  the  streets  of  on  incorporated  village  are  placed, 
by  statute,  in  the  village  connciL  And  any  direction  in  respect  to 
the  improvement  of  streets,  assumed  to  be  given  by  the  ma;^or  of 
the  village,  without  authority  from  the  council,  is  wholly  without 
authority. 

The  last  ground  alleged  for  error  against  the  judgment  below, 
which  we  propose  to  consider,  relates  to  the  measure  of  damages. 
On  this  point  the  court  charged  as  follows : 

"If  you  find  the  plaintiff  is  entitled  to  a  verdict,  the  measure  of 
damages  for  such  work,  if  any,  as  the  defendant  ought  to  have 
done  and  failed  to  do  witbin  a  reasonable  time,  and  the  plaintiff 
did  do,  is  the  cost  to  pljuntiff  of  the  work  done  by  it,  and  interest 
thereon  to  ^e  fiitA  day  of  this  term,  provided  such  cost  was  the 
fair  and  reasonable  cost  thereof  at  the  time  when  it  was  so  done. 
And  for  such  work,  if  any,  as  the  defendant  agreed  to  do  and 
failed  to  do  within  a  reasonable  time,  and  which  the  plaintiff  has 
not  done,  tbe  plaintiff  is  entitled  to  recover  what  it  would  fairly 
have  cost  the  plaintiff  to  have  it  done  after  defendant  had  failra 
for  a  reasonable  time  to  do  it." 

The  measure  of  damages  iu  such  cases  is  compensation,  and,  of 
course,  corporate  compensation  must  be  limited  to  the  corporate 
injury ;  but  where  the  injury  resulting  to  a  corporation  by  the 
breacn  of  a  contract  is  the  same  that  would  have  resulted  to  a 
natural  person  from  a  like  breach,  the  rule  of  compensation  is  the 
iwne.  This  case  is  wholly  unlike  M.  K.  &  T.  E.  R.  Co.  v.  City  of 
Fort  Bcott,  15  Kan.  490,  where  the  dty  had  granted  the  right  of 
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way  tLroDgli  its  streets  in  consideratioii  that  the  company  would 
bmld  its  repair-sliope  in  Fort  Scott,  which  the  company  failed  to 
do.  By  the  failure  of  tlie  companj  the  injury  to  the  city  in  its 
corporate  capacity  was  not  equal  to  the  cost  of  the  improvemente 
contracted  for.  If  the  shops  Imd  been  built  they  would  not  have 
become  the  corporate  property  of  the  city.  Nor  is  this  case  like 
one  where  the  right  of  way  is  granted  npon  conditions,  by  an  or- 
dinance operating  as  a  law  merely,  ana  the  way  is  occupied  in 
violation  of  the  conditions.  We  need  not  stop  to  discuss  the 
nature  of  penalties  in  such  cases.  Here  we  have  a  violated  con- 
tract entered  into  by  parties  authorized  to  contract ;  aud  made, 
-  though  by  a  municipal  corporation,  in  relation  to  its  coiporate 
affairs.     We  cannot,  therefore,  see  why  the  ordinary  rule  of  dam- 

r  should  be  departed  from,  or  why  the  municipal  corporation 
Id  be  required  to  perform  the  work  contracted  for  before  in- 
stituting an  action  for  damages  for  the  breach  of  the  contract 
Should  a  tax  be  collected  to  pay  for  the  work,  and  an  action  then 
brought  for  the  purpose  of  reimbursing  the  taxpayer  ?  Surely  not. 
Nor  does  it  matter  at  all  to  the  delinquent  contractor,  whether  or 
not  the  work  which  he  contracted  to  do,  but  failed  to  perform, 
should  ever  be  accomplished.  Whether  the  damages  realized  in 
such  action  should  be  devoted  to  the  improvement  contracted  for, 
or  to  other  purposes,  is  a  question  between  the  village  and  its  citi- 
zens, with  which  the  railr^td  company  can  have  no  concern. 
Judgment  affirmed. 


The  State  of  Ohio,  bt  John  Ltitlb,  Attoshxt-Qbnesai.,  ex  reL 

The  Dattom  <fc  Socth-Eastees  R.  R  Co. 
(86  Ohw  State  Beportt,  486.    January  Tmn,  1881.), 

The  proviBion  in  sectjon  16  of  the  corporation  act  of  Ha;  1,  1893,  which  re- 
quiree  a  railway  company  to  place  a  highway  crossed  or  diverted,  "in 
such  condition  as  not  to  impair  its  former  usefulneaa,"  is  a  condition  in- 
eeparable  from  the  right  or  franchise  granted  to  Buch  companj  to  croa 
the  highway  with  its  railroad,  or  to  diTeit  it  from  its  location. 

While  the  company  continues  in  the  exercise  of  the  franchiee,  the  State  has 
the  right  to  compel  it  to  perform  the  condition  upon  which  the  ftanchlae 
was  granted,  by  petition  invoking  the  equity  powers  of  the  court,  proM- 
cuted  by  the  attorney-general  in  the  name  of  the  State. 

In  enjoiniDg  the  railway  company  from  using  the  highway,  where  it  has  been 
diverted  by  the  company  from  its  location,  but  left  in  such  close  proxim- 
ity to  the  railway  as  to  make  it  dangerous  for  public  travel,  it  is  pro- 
per for  the  court  to  prescribe  what  change  in  the  location  shall  operate 
to  supersede  the  injunction. 

On  allowing  an  injunction  against  the  company  from  any  further  work  on  or 
obstruction  oi  the  highway,  the  court  may,  on  final  hearing,  requii«  the 
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temonl  of  Qm  obstructions  slrssdy  placed  thereon,  in  osae  the  oompan; 
nfnae  to  restore  such  higfawaj  to  its  fomur  nsefolntss. 
Ths  remedy  riren  to  the  count;  commissioners  bj  the  act  of  Hsreh  1,  1878 
(TO  Ohio  L.  S2),  for  the  obMructiou  of  a  State  or  comity  road  is  comnla- 
Qn,  and  doea  not  aSect  the  ri^t  of  the  State  to  "H'wt'-f'n  tlie  present 

Ebbob  to  the  District  Court  of  Montgomery  County. 

The  ori^nal  action  was  proeeented  in  the  name  of  the  State  by 
John  Litue,  attoruey-general,  on  the  relation  of  James  Crosby, 
Patrick  McGee,  and  Francis  M.  Kemp,  citizens  and  tmstees  of 
Mad  lUver  township,  Monteomery  county. 

The  object  of  the  petition  was  to  enjoin  the  defendant  from 
obetnicting  a  public  comity  road,  by  the  constmction  and  operation 
of  its  railroad. 

It  is  averred,  among  other  things,  in  the  petition  that  "  the 
defendant,  not  regarding  the  rights  and  interests  of  the  pnblie,  is 
now  engaged  in  constructing  its  road  in  such  a  manner,  and  at 
such  an  acnte  angle,  that  its  track,  if  thos  completed,  will  nm  some 
distance  upon  and  for  the  entire  distance  thence  to  the  tnmpike, 
parallel  with,  and  bat  a  few  feet  from,  the  travelled  road-bed  of 
said  public  road,  as  laid  out  and  used  by  the  pnblie  for  the  last  tifty 
yean.  At  no  point  from  said  proposed  first  point  of  contact  to  the 
turnpike,  a  distance  of  over  six  hundred  feet,  is  said  proposed  railroad 
track  more  than,  say  fifteen  feet  from  the  old  road-bed  of  said  pub- 
lic road,  and  generally  along  said  distance  the  two  are  much  nearer 
together  than  this.  The  crossing  of  the  sixty  feet  in  width  belong- 
ing to  said  road,  is  not>  completed  from  the  southerly  point  of 
entrance  thereon,  until  said  railroad  enters  said  Springfield  pike, 
a  distance  of  over  six  hundred  feet,  and  travellers  on  said  railroad 
to  or  from  Dayton  are  compelled  to  cross  said  railroad  track  twice, 
the  crossing  at  the  pike  being  nunsually  dangerous. 

"  The  proposed  crossing  at  the  south  is  at  an  angle  of  only  five 
degrees  with  the  travelled  road-bed,  and  parties  approaching  it 
from  the  south-east  will  be  unable  to  see  or  hear  approaching  trains, 
and  even  when  on  the  railroad  track,  at  said  proposed  crossing, 
will  not  be  able  to  see  a  locomotive  approaching  from  the  west 
around  the  base  of  said  hill,  until  it  will  be  so  near  as  to  make  it 
impoesible  for  such  parties  to  protect  themselves  from  danger. 

"  The  plaiDtifiallEtfes  that  the  public  road  aforesaid  is  an  exceed- 
in^y  convenient  and  valuable  highway,  mneh  used  by  the  people 
oftne  neighborhood  adjacent,  uid  the  citizens  of  the  city  of  Day- 
tOD,  for  busineee  and  pleasure.  If  the  defendant  completes  and 
operates  its  road  as  it  now  proposes  at  said  point,  said  road  will  be 
Ttty  greatly  damaged  as  a  public  highway ;  its  usefulness  will  be 
veiy  greatly  diminished  andimpairea ;  and  ^e  said  crossing  will  be 
exceedingly  dangerous  and  nnsafe  to  the  travelling  pubuc,  both 
l^n  the  road  and  upon  said  railroad. 

"  The  damage  to  the  public  will  be  irreparable,  and  not  to  be 
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estimated  in  damagee,  and  the  present  stmetare  of  the  defendant, 
as  already  completed  and  contemplated,  will  be  a  continning  pnblic 
noisance. 

"  plaintiff  also  allq^  that  this  datnaee,  injoTT,  and  nnisaoce  is 
not  the  result  of  a  necessity  laid  npon  defendant  m  the  prosecntion 
of  its  enterprise,  and  that  in  this  it  is  guilty  of  an  oppressive  and 
nnvarranted  nse  of  its  anthority  and  discretion. 

"  Plaintifi  avers  also  that  defendant  lias  never  taken  any  1^1 
steps  to  appropriate  or  condemn  a  right  of  way  over  and  npon  said 
r(Hidway ;  neither  does  it  claim  the  right  to  thus  interfere  with, 
occupy,  and  nse  said  roadway  hy  virtue  of  any  purchase  or  agree- 
ment. 

"  Wherefore  pluntifi  prays  that  defendant,  by  order  of  this  court, 
bo  perpetually  enjoined  from  any  farther  work  within  the  bound- 
aries of  sud  pabhc  road ;  from  completing  the  conatmction  thereof 
as  now  proposed;  from  running  or  operatmg  its  road  with  locomo- 
tives, while  said  public  road  is  in  its  present  condition,  and  from  any 
use  of  said  common  road  that  will  impair  its  usefulness  to  the  public. 
That,  upon  the  final  hearing  of  this  case,  defendant  may  be  ordered 
to  remove  the  obstmctions  it  has  already  placed  in  said  public  road, 
or  may  hereafter  place  therein  prior  to  the  final  disposition  of  this 
case,  and  that  it  may  be  reqnir^  by  order  of  this  court,  to  place 
said  public  road  at  this  point  in  a  condition  which  will  leave  it  as 
valuable  and  useful  to  the  public  as  it  was  before  it  was  interfered 
with  as  aforesaid  by  said  defendant 

"  And  plaintiff  prays  for  such  further  relief  as  may  be  necees&iy 
to  guard  and  protect  the  public" 

To  the  petition  there  was  a  general  demnrro-,  which  being  over- 
ruled, the  case  was  heard  upon  testimony,  and  a  dewee  rendered  in 
favor  of  the  plaintiffi 

The  decree,  in  effect,  enjoined  the  defendant  from  using  or 
occupying  said  public  road  by  its  railroad,  and  required  the  removal 
of  the  obstructions  already  placed  thereon  by  tbe  defendant,  unless 
the  latter,  within  a  time  prescribed,  should  so  change  the  location 
of  said  county  road  as  to  make  it  reasonably  safe  for  public  travel. 
The  change  to  be  made  which  should  operate  to  supersede  the 
injunction  and  give  the  company  the  right  to  cross  and  occnpy  the 
road  as  previously  located  was  pre6crib«l  in  the  decree. 

On  error,  prosecuted  by  the  company,  the  judgment  or  decree 
of  the  court  of  common  pleas  was  reversed  by  the  district  court 
and  the  demarrer  to  the  petition  sustained. 

The  present  petition  m  error  is  prosecuted  for  the  revetsal  of 
the  judgment  of  the  district  court,  and  the  affirmance  of  that  of  the 
coart  of  common  pleas. 

Thomas  O.  Lowe,  with  whom  was  John  little,  attomev-geaeral^ 
and  John  M.  Sprigs,  proeecnting  attorney,  for  plaintiff  m  qrw  t 
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I.  Tie  inrnry  complaiaed  of  18  admitted  to  be  a  public  DuiBance. 
It  is  declared  to  be  each  by  statute.  Swan  &  Critdifield,  S81 ;  Id. 
379,  §  33 ;  see  also  Moehier  v.  Railroad,  8  Barb.  427 ;  Wood  on 
^tfnisancee,  §§  250-257,  incIofiiTe.  Public  ntuBances  are  to  bo  dealt 
with  by  the  State  in  one  of  two  ways ;  either  by  indictment'  or  by 
information  in  equity.  The  general  doctrine  concerning  infonua- 
tions  in  equity,  applicable  to  oases  of  purpresture  and  public  nui- 
sances, is  found  in  tne  following  text-booke  and  antborities :  Story's 
Equity  Jnrisprudeuce,  §§  920-924  ;  2  Johns.  Ch.  381 ;  Wood  on 
Nuiflanoea,  §  811,  et  seq. ;  Attorney-General  v,  Hudson  River  K. 
E.  Co.,  1  Stockt.  (N.  JO  626  ;  Newark  v.  Ehner,  1  Stockt.  (N.  J.) 
754 ;  People  v.  Vanderbilt,  26  N.  T.  287 ;  Attorney-General  v. 
Cohoes,  6  Paige,  133  ;  State  v.  Railroad,  1  Dutch.  436 ;  People  ex 
lel.  Teechemacher  v.  Davidson,  30  Cal.  379 ;  Hodges  on  Railways, 
439-445 ;  Attorney-General  v.  London  &  S.  W.  K  E.,  3  De  G.  & 
SraaUey,  439  ;  Attorney-General  v.  Gt.  Nortiiem  R.  R.,  4.  Id.  75  ; 
American  Law  Register,  April,  1877. 

II.  When  corporations  are  exceeding  the  legitimate  scope  of 
their  anthoritj,  a  proper  preventive  remedy  is  a  suit  by  the  attor- 
neV'^eneral.    High  on  Injunctions,  §  770 ;  Putnam  v.  Valentine, 

5  OHo,  187 ;  Walker  v.  Railroad  Co.,  8  Ohio,  38. 

ni.  In  all  cases  where  the  State  is  the  proper  party  plaintiff,  it 
ia  the  law  officer  of  the  state  who  brings  the  action.  This  officer, 
at  common  law,  is  the  attorney-general.  Story  Eq.  PL  §  49. 
Section  19  of  the  attorney-general's  act  of  the  State  of  Ohio  (Swan 

6  Critchfield,  90).     A  dnty  in  this  direction  is  also  laid  npon  the 
proeecnting  attorney.     Swan  &  Critchfield,  1225,  §  2. 

W.  By  the  act  of  March  7, 1873  (70  O.  L.  53}  county  commis- 
noneTB  appear  to  have  the  right  to  sue  for  damages,  and  obtain  an 
order  for  the  abatement  of  a  nnisance  in  a  county  road.  This  is 
nmply  an  enlargement  of  their  legal  powers,  and  the  remedy  is 
only  concurrent  with,  and  not  exclnsive  of,  the  right  of  the  State  to 
restrain  the  creation  of  the  nuisance.  Darling  v.  Peck,  15  Ohio, 
65,  71.  See  also  20  Ohio  St.  389,  citing  1  Story's  Eq.  §  80 ;  Cram 
<B.  Green,  6  Ohio,  430,  It  would  be  a  strange  proposition  to  say 
that  the  State  cannot  restrain  the  creation  of  a  nuisance  simply  be- 
eaose  the  connty  commissioners  have  been  authorized  to  proceed  to 
have  it  abated.  It  is  no  objection  to  an  injunction  like  this  that 
its  form  is  mandatory.  It  amonnta  to  the  same  thing  as  restraining 
from  maintaining.    Hodges  on  Railways,  620. 

D.  S.  Oorwine,  for  defendant  in  error : 

This  is  not  a  case  for  injunction.  The  damage  is  not  irrepara- 
ble. Stewart  v.  R  R.  Co.,  14  Ohio,  358.  Compensation  is  all  the 
idaintiS  is  entitled  to.    18  Ohio  St  169. 

TheplaintiSs  are  not  proper  parties. 

1.  The  trustees  are  not  anthorized  by  law  to  make  any  such  re- 
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latioa  in  reference  to  a  coanty  road.  5  Ohio,  186;  2  WalL  501 ; 
10  Oliio,  369.  And  Bee  State  ex  rel.  etc.  v.  CommisBionerB,  etc,  5 
OUo  St  497 ;  R  E.  Co.  v.  Commiaaionere,  etc,  1  Ohio  St  105 ; 
State  ex  reL  etc  v.  Turnpike  Co.,  16  Ohio  St.  308. 

2.  In  all  cases  like  the  one  presented  in  the  petition,  the  count; 
oommissIonerB  are  alone  authorized  to  bring  soit,  and  the  enit  moet 
be  brought  by  and  in  the  name  of  snch  commiBsioners.  70  Ohio 
L.  53,  §  IT. 

WHrrE,  J. — The  original  petition  in  this  case  is  in  the  nature  of 
an  information  or  bill  in  equity  to  restrain  the  defendant  from  the 
permanent  obstruction  of  a  public  highway,  to  the  injury  of  the 
public ;  and  the  first  question  arising  in  toe  case  ie,  whether  the 
attorney-genei^  in  the  name  of  the  State,  can  maintain  the  action. 

That  courts  of  equity  exercise  jurisdiction  in  cases  of  pnrpres- ' 
ture  and  nuisance,  of  eacroachments  upon  the-pnblic  rights,  as  upon 
highways,  rivers,  and  streets  of  towns,  is  well  settled.  The  juris- 
•dlction  is  predicated  upon  the  broad  ground  of  preventing  irrepara- 
ble injuiy,  iotermLoable  litigation,  a  multiplicity  of  suits,  and  the 
protection  of  r^hts.  Putnam  v.  Vslentine,  5  Ohio,  187 ;  Law  of 
Nnisance  by  Wood,  §  769,  and  notes. 

Under  the  system  of  equity  pleading,  prior  to  ibe  adoption  of 
the  code,  the  proper  remedy,  in  cases  of  nniBanoee  purely  public, 
was  by  information  or  bill  m  the  name  of  the  attorney-general,  or 
of  the  government,  instituted  by  him.  Iaw  of  Nuisance,  snpra, 
%  811 ;  Story  Eq.  Jur.  §  923 ;  Story  Eq.  PI.  §  8. 

That  the  attorney-general  was  authorized  to  institute  such  suits 
,  in  behalf  of  the  public  is  abundantly  shown  by  the  authorities. 
Attomey-Goueral  V.  Johnson,  Mayor,  Commonalty  and  Citizens  of 
London,  Wilson  Ch.  87 ;  People  v.  Vanderbilt  26  N.  T.  287 ; 
People  V.  Davidson,  30  Cal.  379 ;  Attorney-General  v.  Stewart, 
21  N.  J.  340 ;  Attorney-General  v.  Forbes,  2  Mylne  &  C.  123. 

When  the  suit  did  not  immediately  concern  the  rights  of  the 
crown  or  government,  its  officers  depended  on  the  relation  of  some 
person,  whose  name  was  inserted  in  the  information  as  the  relator. 
A  relator,  however,  in  sach  caaee  was  by  no  means  indispensable ; 
and  the  attorney-general  might,  if  he  chose,  proceed  in  the  suit 
without  one.    Story  Eq.  PI.  §  8. 

Section  19  of  the  act  prescribing  the  duties  of  the  attorney-gen- 
eral, authorizes  him  to  "  prosecute  any  suit,  information,  or  ouer 
stut,  either  at  law  or  in  equity,  in  behalf  of  the  State,  or  in  whidi 
the  State  may  be  interested.  6.  &  C.  90.  Under  this  provision 
of  the  statute,  the  attorney-general  was  folly  authorized  to  main- 
tain the  action. 

The  petition  describes  the  relators  as  citizens  and  trustees  of  3fad 
River  Township,  in  the  county  of  Montgomery ;  and  it  is  claimed 
by  counsel  for  the  defendant,  that  as  such  trustees  they  have  no 
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sathority  to  act  as  relators.  This  may  be  conceded ;  bat  tliej  were 
alao  citizens,  and  as  soch  were  competent  relators.  Moreover,  as 
already  remarked,  it  wag  competent  for  the  attorney-general  to  in- 
Btitnte  tbe  suit  without  a  relator. 

The  defendant  was  incorporated  imder  the  act  of  May  1,  1852, 
to  provide  for  the  creation  and  regulation  of  incorporated  compa- 
nies.   S.  &  C.  271. 

Section  16  of  the  act  is  as  follows :  "  It  shall  be  lawful  for  such 
corporation,  whenever  it  may  be  necessary  in  the  ooostmctioD  of 
BDca  road,  to  cross  any  road  or  stream  of  water,  to  divert  the  same 
from  its  present  location  or  bed :  but  said  corporation  shall,  with- 
out onnecessai^  del^,  place  soch  road  or  stream  in  snch  condition 
M  not  to  impair  its  lormer  usefulness." 

This  provision  of  the  statute  forme  part  of  the  charter  of  the 
railroad  oompauy ;  and  though  enbieet  to  alteration  or  repeal,  yet 
until  so  altered  or  repealed,  it  has  the  effect  of  a  contract  oetween 
the  State  and  the  company,  in  fixing  the  rights  and  liabilities  of 
the  latter. 

The  obligation  of  the  company  to  place  the  hiehway  in  snch 
condition  as  not  to  impair  its  former  nsefulness  to  the .  public,  is  a 
condition  inseparable  from  the  right  or  franchise  granted  to  the 
compauv  to  cross  the  highway  with  its  railroad,  or  to  divert  it  from 
its  location  for  the  accommodation  of  the  raUroad.  K.  C.  Co.  v. 
CommissioneTs  of  Glreene  Co.,  81  Ohio  St.  338. 

While  the  company  continues  in  the  exercise  of  the  franchise, 
we  entertain  no  doubt  of  the  right  of  the  State  to  compel  it  to  por- 
form  the  condition  upon  wMch  the  franchise  was  granted.  This 
may  be  done,  as  was  sought  in  this  case,  by  petition  invoking  the 
equity  powera  of  the  court,  prosecuted  by  the  attorney-general  in 
the  name  of  the  State.  Such  was  the  form  of  remedy  in  Attorney- 
General  V.  London  and  South-Westem  Ry.  Co.,  3  De  G.  &  S.  439 ; 
and  in  The  Same  v.  Great  Northern  Ev.  Co.,  4  Id.  16. 

In  People  u.  C.  &  A.  R.  R.  Co.  67  III.  118,  and  in  People  v.  D. 
&  C.  R.  R.  Co.,  5S  N.  Y.  152,  the  remedy  was  bymandamns.  But 
no  injunction  was  sought  in  these  eases ;  and,  without  saying  that 
mandamns  might  not  have  been  rescirted  to  in  the  present  case,  yet, 
the  mode  adopted  was  appropriate,  and  afforded  a  more  flexible 
remedy. 

The  plaintiff  having  been  found  entitled  to  an  injonction  against 
the  use  of  the  highway  by  the  railroad  company,  and  the  latter 
having  diverted  it  from  its  location,  but  leaving  it  in  such  elose 
proximity  to  the  railroad  as  to  make  it  dangerous  for  public  travel, 
It  was  proper  for  the  court  to  prescribe  what  di^Bge  in  the  location 
Ghould  operate  to  supersede  the  injunction.  The  condition  was 
imposed  after  the  final  hearing  of  the  cause,  on  testimony,  and 
there  is  nothing  in  the  record  showing  that  the  condition  prescribed 
was  onreasonaQe. 
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There  was  no  error  in  the  court  after  enjoining  the  d^eaidaiit 
from  anj  further  work  on  the  highway,  requiring  it,  on  failure  to 
comply  with  the  condition  prescnbed,  to  remove  the  obstmctioiu 
ah:eady  placed  thereon  hy  the  company.  The  People  v.  Vander- 
bilt,  BUpi-a,  295,  29S ;  Coming  v.  Troy  Iron  and  Nail  Factory,  40 
N.  Y.  191.  The  plaintiff,  being  entitled  to  a  perpetual  injunction, 
it  was  competent  lor  the  court  to  administer  fall  relief. 

Counsel  for  the  defendant  relies  on  the  act  of  March  7,  1873(70 
Ohio  L.  53),  amending  the  act  establishing  hoards  of  county  com- 
miesionerB,  as  furnishing  the  only  remedy  in  cases  of  the  obetnic- 
tion  of  a  State  or  county  road.  That  act  anthorizee  an  action  to  be 
brought  to  recover  damages  by  the  county  commissiouers. 

"We  regard  the  act  as  merely  cumulative,  and  not  as  in  any  way 
aSecting  the  right  of  the  State  to  maintain  the  present  action. 
Darling  v.  Pe<i,  15  Ohio,  71 ;  People  ti.  VanderbUt,  26  N.  T. 
394,  296. 

Judgment  of  the  district  court  reversed,  and  that  of  the  commoa 
pleas  ^rmed,  with  an  allowance  of  farther  time  to  the  defenduit 
within  which  to  comply  with  the  order. 

See  YMzie  «.  Penobscot  R  R  Co.,  40 He.  119;  State  v.  Wuren  R  R  Co., 
S  Dntcher,  S68;  Potter  «.  BmmeU,  SO  Ohio  St.  ISO;  Louisrille,  «tcu  B.  R 
Co.  ft  8t^  8  Head,  fi38. 


Ths  KoBTBEBir  OmnsAi.  St.  Co. 

V. 
COKHONWEALTH. 

(SO  FmMjfhania  StaU  SaporU,  800.) 

1.  An  Indictment  will  lie  against  a  railroad  company.to  the  eroadon  and 
maintenance  of  a  public  nuisance. 

8.  A  turnpike  ia  a  public  highway,  in  bo  far  that  an  indictment  wiU  lie 
■gainst  one  obstructing  it,  as  for  a  public  nuisance, 

8.  A  railroad  company  ma;  construct  its  railway  across  any  astabliahed  road 
or  way  vherever  it  may  be  necessary  to  cross  or  intersect  it,  but  it  must 
so  construct  it  that  it  will  not  impede  the  passage  or  traniportation  of 
persons  or  property  orer  said  road  or  way.  If  it  so  construct  its  rdlway 
as  to  be  a  serious  inconvenience  aud  daoffercus  obstruction  to  tniTd 
along  the  road  or  way,  it  may  be  indicted  therefor. 

4.  The  iaat  that  the  Act  of  Assembly,  incoipornting  a  turnpike  company 
gives  it  a  specific  remedy  for  an  injury  to  its  rights,  does  not  impair  the 
separate  right  of  the  Commonwealth  to  indict. 
Mat  16th,  1879.     Before    Sharswood.  C.J.,  Mercnr,  Gordon, 

Trunkey,  and  Sterrett,  JJ.     Paxaon  and  Woodward,  JJ.,  absent. 
Error  to  the  Court  of  Quarter  Sessions  of  Cnmberland  County: 

Of  May  Term  1879,  No.  178. 

Indictment  of  the  NortJiern  Central  Ry.  by  the  Oommoawe&Ith, 

for  nuisance  in  obstructing  a  turnpike  rwid  by  the  constraction  of 

its  railroad  over  said  turnpike.     The  defendant  pleaded  specially 
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that  the  tnrapike  was  not  a  public  road  or  highway  within  tbe 
meaniiig  ol  the  act  anthorizing  an  indictment  for  the  obstruction 
of  trarel  on  highways ;  that  tne  railroad,  aB  now  constructed,  has 
been  in  ose  for  twenty-four  years,  and  that  an  indictment  would 
not  lie  as  by  tlie  Act  of  Februaiy  24,  1806,  whereby  the  company 
was  incorporated,  a  remedy  was  provided  against  the  defendant  for 
Uie  non-repair  of  the  road. 

The  court  ovemiled  these  special  pleas,  when  the  case  was  pat 
at  issue,  and  a  jury  returned  the  following  special  verdict : 

"  Tlut  the  road  set  out  in  the  indictment  as  a  public  highway  is 
a  portioB  of  the  HarriBborg,  Carlisle  and  Chambersburg  turnpike, 
bailt  by  and  belonging  to  the  Karrieburg,  Oarliele  and  Chamoers- 
buiv  Turnpike  Co.,  incorporated  under  the  Acts  of  Februaiy  34, 
1806,  and  March  9,  1814,  and  other  supplements  thereto. 

"  That  the  defendant  is  the  Northern  Central  Ry.  Co.,  incorpor- 
ated, as  to  the  portion  croesing  the  said  tmnpike,  by  the  name  of 
*  The  Susquehanna  R.  R  Co.,'  by  Act  of  April  14, 1851,  which, 
with  other  railroads,  under  Act  of  May  3,  19$4,  was  consolidated 
into  the  Northern  Central  Ry.  Co. 

"  That  the  dirt,  clay,  stones,  and  embankment  mentioned  in  the 
indictment  as  an  obstruction  to  travel  and  complained  of  as  a  nui- 
Bance,  make  the  road-bed  of  said  railroad  where  it  crosses  said  turn- 
pike  at  Bridgeport. 

"  That  the  said  road-bed  is  raiaed  two  feet  on  the  west  side  and 
foor  feet  on  the  east  side  above  the  natural  line  of  descent  of  the 
turnpike  at  the  point  of  erossiag. 

"  If  the  ground  did  not  descend  naturally,  the  mound  occamoned 
by  the  oonstmction  of  the  railroad  at  the  crossing  would  not  pro- 
duce more  obstruction  to  public  travel  than  necessarily  results  from 
a  railroad  crossing,  with  a  mound  of  that  size  and  kind  on  a  level 
road ;  bat  from  the  nature  of  the  ground,  the  mound  caused  by  the 
railroad  crossing  amounts  to  a  senons  inconvenience  and  a  danger- 
ous obetmotion  to  travel. 

"  The  elevation  and  level  of  the  Northern  Central  By.  at  the 
crossing  is  necessary  in  order  to  cross  the  Camberland  Valley  R.  R. 
at  gra^  as  now  constructed,  near  the  west  end  of  its  bridge  over 
the  Susquehanna  River,  the  centre  of  the  track  of  the  Camberland 
Valley  R.  R.  Co.  being  but  sixty-two  feet  from  the  centre  of  the 
turnpike  crossing,  and  the  charter  of  that  company  being  senior  to 
that  of  the  Nortnem  Central  Ry.  Co. 

"  To  lower  the  bed  of  the  turnpike  so  as  to  allow  it  to  pass 
under  the  railroad,  would  require  an  expenditure  of  from  $5000  to 
$8000. 

"  If  the  turnpike  road  made  by  said  turnpike  company  is  a  pnblio 

'    highway  within  the  conteniplation  of  the  law,  pemuttine  an  indict- 

ment  for  the  obstruction  of  travel  on  highways,  and  if  me  railroad 

company  is  liable  to  indictment  for  obstructing  the  road  in  the 
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ntanner  in  which  they  have  doue  in  the  cooatrnctioD  of  their  road 
over  said  turnpike,  as  hereinbefore  eet  ont,  then  we  find  def endajit 
gnilt;  in  maimer  and  form  as  it  stands  indicted ;  otherwise^  not 
gnilty." 

Hennan,  P.  J,,  delirered  the  following  opinion: 
"  Two  qaeetioQfi  are  presented,  by  the  special  verdict  in  this  case, 
for  the  opinion  of  the  conrt.  1.  Is  the  Harrisbnrg,  Carlisle  and 
ChambersDorg  Tnmpike  road  a  public  highway  within  the  contem- 
plation of  the  law  permitting  an  indictment  for  the  obstruction  of 
travel  on  highways  i  2.  Is  uie  iN'orthem  Central  Ry.  Co. liable  to 
indictment  for  ol3Btracting  this  tnmpike  road  in  the  manner  in 
whidi  it  has  done  in  the  constmction  of  its  railroad  over  it  ? 

"  1.  To  sustain  an  indictment,  at  common  law,  for  nniaance  in 
obetmcting  a  road,  the  road  most  fint  be  shown  to  be  public  and 
not  private,  since  no  indictment  lies  for  a  nnisance  unless  the 
ofFence  be  to  the  pnblic  generally,  as  distinguished  from  a  special 
aitd  limited  class  of  persons.  A  pubhc  roaid,  however,  to  be  thus 
protected,  need  not  nave  been  formally  accepted  by  the  municipal 
anthoritiee.  It  is  enough  if  over  it  the  pubuc  have  a  right  to  pass 
and  repass,  whether  f  r&ely,  or  on  payment  of  a  fixed  toll.  Nor 
does  it  matter  that  the  road  is  owned  by  a  private  corporation. 
Supposing  that  the  public  has  a  right,  on  payment  of  fixed  toll,  to 
travel  on  it,  an  inmctment  for  nuisance  lies  for  its  obstruction : 
Whart.  Crim.  Law,  7th  ed.,  sect.  2414.  A  tnrnpike  road  is  a  pablic 
highway,  and  an  indictment  will  lie  as  for  a  public  nuisance  aminrf 
any  person  placing  obstructions  thereon :  Commonwealth  v.  WiUdn- 
son,  16  Pick.  175.  That  was  an  indictment  against  Wilkinson  for 
obetmeting  a  tnmpike  road  in  Fawtncket,  by  continuing  within  the 
limits  of  Bodi  road  certain  buildings  which  had  been  previonsly 
erected  thereon,  and  the  principal  question  in  the  case  was,  whether 
a  turnpike  road  is  a  highway,  and  whether  an  indictment  will  lie 
against  any  person,  for  an  obstruction  thereon  as  a  public  nuisance. 
Chief  Justice  Shaw,  delivering  the  opinion  of  the  court,  aaid: 
'  We  think  that  a  tnmpike  road  is  a  public  highway,  established 
by  public  authority  for  public  nse,  and  is  to  be  r^arded  as  a  public 
easement,  and  not  as  private  property.  The  only  difference 
between  this  and  a  common  highway  is,  tnat  instead  of  being  made 
at  the  public  expense  in  the  firet  instance,  it  is  authorized  and  laid 
out  by  public  authority,  and  made  at  the  expense  of  individuals  in 
the  first  instance,  and  the  cost  of  construction  and  maintenance  ia 
reimbursed  by  a  toll,  levied  by  public  authority  for  the  purpose. 
Every  traveller  hss  the  same  ri^t  to  use  it,  paying  the  toll  estab- 
lished by  law,  as  he  would  have  to  use  any  ouier  pnblie  highway.* 
This  language  will  apply  with  equal  force  to  the  case  now  under  ' 
consideration.  The  Harrisburg,  Carlisle,  and  Ohambersburg  Tarn- 
pike  rood  was  laid  oat  and  constructed  by  public  authority  for 
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pablic  Use,  nztder  a  diartor  granted  bf  the  legisl&tnre  in  pnrsnance 
of  a  sjatem  of  public  improvement  adopted  bj  the  State  at  an  early 
day,  and  moat  oe  regarded  ae  a  public  eaaement  and  not  as  private 
propertj.  The  oost  of  its  coDBtmetion  and  maintenance  is  reim- 
Dorsed  by  a  toll  levied  by  public  authority  for  the  purpose.  The 
company  cannot  close  it  to  the  pablic  nor  diacriminate  in  favor  of 
any  particular  person  or  claae  of  perBons.  All  have  the  right,  upon 
payment  of  the  toll  rea;nlated  by  law,  to  use  it  as  common  nighway. 
I  am  very  clearly  of  the  opinion  that  it  is  a  public  highway  within 
the  contemplation  of  the  law  permitting  on  indictment  for  the 
obetruction  of  travel  on  highways. 

"2.  Is  the  Northern  Central  Ky.  Ck).  liable  to  indictment  for 
obstructing  this  turnpike  road  in  the  manner  in  which  it  has  done 
ia  the  construction  of  its  railroad  over  itl  .  .'  .  The  Snsqnehanna 
B.  K.  Co.,  incoriporated  by  the  Act  of  14th  April  1851,  was  by 
the  provisions  oi  its  charter  made  subject  to  all  the  provisions  and 
restrictions  of  the  General  Bailroad  Act,  approved  19th  February 
ISid.  The  Consolidation  Act  of  3d  May  1851,  consolidating  this 
and  other  railroad  companies  into  the  Northern  Central  Ky.  Co., 
provides,  likewise,  iJiat  sach  consolidation  company  shall  be  sub- 
ject tothe  provisions  of  the  General  Bailroad  Act  of  19thFebmary 
1849.  The  13th  section  of  the  Act  of  19th  February  1849,  very 
clearly  points  out  the  duty  of  the  company  in  the  construction  of 
its  rauroad  whenever  it  shall  be  necessary  to  cross  or  intersect  any 
established  road  or  way.  It  provides :  '  That  whenever,  in  the  con- 
Btmction  of  such  road  or  roads,  it  shall  be  neceesary  to  cross  or 
intenect  any  established  road  or  way,  it  shall  be  the  dnty  of  the 
president  and  directors  of  the  said  company,  so  to  constmct  the 
eaid  road  across  such  established  road  or  way,  as  not  to  impede  the 
passage  or  transportation  of  persons  or  property  along  the  same.*^ 
The  meaning  of  this  language  is  plain ;  there  can  be  no  uncertainty 
■bout  it.  1%e  company  may  construct  its  railroad  across  any  es- 
tablished road  or  way,  whenever  it  may  be  necessary  to  cross  or 
intersect  it ;  but,  in  doing  so,  it  must  so  constmct  its  road  across 
Encb  established  road  or  way  as  not  to  impede  the  passage  or  trans- 
portation of  persons  or  property  along  the  same.  If  the  company 
Eo  constmct  its  railway,  across  any  established  road  or  way,  as  to 
impede  the  passage  or  transportation  of  person  or  property  over 
the  same,  it  does,  not  only,  what  it  has  no  right  to  do,  but,  what 
the  law  prohibits  it  from  doing.  The  Northem  Central  Ry.  Co., 
at  this  crossing,  has  bo  constmcted  its  road  as  to  be  a  serious  incon- 
venience and  dangerous  obstruction  to  travel  along  the  turnpike 
nad,  which  is  an  established  road  or  way,  and  thus  nas  committed 
an  act  wholly  unauthorized  and  illegal,  and  that  this  is  on  indict- 
able nuisance,  cannot,  X  think,  be  seriously  doubted.  The  offence 
cDDUsts,  not  in  crossing  the  tnmpike  rood,  bnt  in  the  manner  in 
vhich  ^e  crossing  is  conetmctedl  The  company  has  the  right  to 
6  A.  *  E.  R.  C»8.— 21 
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croae  it,  but  in  doing  so,  it  must  bo  constmct  its  railroad  as  not  to 
obstrnct  the  public  travel  or  traneportatioa  of  property  over  it 

*'  Corporations,  other  than  municipal,  may  become  amenable  fo 
the  criminal  law  for  public  nuiBance  and  may  be  indicted  therefor : 
Canal  Co.  v.  The  Commonwealth,  10  P.  F.  Smith,  367. 

"  It  IB  the  opinion  of  the  court  npon  the  facte  fonnd  by  the 
Bpecial  verdict ;  Ist.  That  the  tumpiKe  road,  made  by  the  £tarri»- 
bui^,  Carlisle,  and  Chambersbnrg  Tnmpike  Koad  Co.,  is  a  pnbhc 
highway  within  the  contemplation  of  the  law  permitting  an  indict- 
ment for  the  obstruction  of  travel  on  highways,  2d.  That  the 
Northern  Central  Ry.  Co.  is  liable  to  indictment  for  obstructing 
the  said  turnpike  road  in  the  manner  in  which  it  has  done  in  the 
construction  of  its  railroad  npon  it.  Therefore,  the  verdict  of  the 
jury  must  be  entered  against  the  Northern  Central  By.  Co.,  find- 
mg  it  guilty  in  manner  and  form  as  it  stands  indicted. 

-  *'  And  now  it  is  entered  as  the  verdict  of  the  jury,  that  the 
Northern  Oeutnil  By.  Co.,  the  defendant  in  this  case,  is  guilty 
in  manner  and  form  as  it  stands  indicted,  and  thereupon,  the  sen- 
tence of  the  court  id,  that  the  Northern  Central  By.  Co.  abate 
the  nuisance  set  forth  in  the  indictment  on  or  before  the  firat  day 
of  April  next,  and  pay  a  fine  of  one  dollar  and  the  costs  of  prose- 
cution." 

The  defendant  took  this  writ,  assigning  for  error  the  overruling 
of  the  special  pleas,  and  in  entering  the  verdict  as  above. 

John  Hays  and  A.  B,  Sharpe,  for  plaintiff  in  error. — This  tun- 

?ike  is  not  a  public  highway :  Act  June  13th  1836,  Pnrd.  Dig. 
284,  pi.  99 ;  73d  sect,  of  Criminal  Code,  March  3lBt  1860,  Puid. 
Dig.  336,  pi.  108 ;  Harding  v.  Inhabitants  of  Medway,  10  Mete 
469 ;  8  Bac  Abr.  493,  Hi^waya ;  Wood's  Law  of  Nuisance,  sect 
335;  Clark  v.  Commonwealth,  9  Casey,  114.  "Where  an  indict- 
ment lies  for  auiaance  in  obstructing  a  public  highway,  it  means  a 
highway  laid  out  under  the  Act  of  Jane  13th  1836,  This  is  not 
a  highway,  because  it  is  not  so  declared  by  its  act  of  incorporation ; 
the  legislature  cannot  vacate  it ;  it  is  a  contract  which  a  subsequent 
l^;is1atnre  cannot  impair ;  the  duty  of  keeping  it  in  repair  is  not 
imposed  upon  supervisors,  as  in  the  Act  of  1836 ;  it  is  required  to 
pay  all  damages  for  land  taken ;  it  is  not  open  and  free  to  eveiy 
one ;  it  has  the  right  to  take  toU.  Granting  this  to  be  a  public 
highway,  the  railroad  company  had  a  right  to  obstruct  it  as  they 
didjprovided  they  did  not  unnecessarily  interfere  therewith :  Act 
of  Febmaiy  19th  1849,  Purd.  Dig,  1290,  pi.  38;  Commonwealth 
V.  Erie  and  North-east  B.  B.  Co.,  8  Casey,  355 ;  Little  Miami  R. 
R.  Co.  V.  Commonwealth,  16  American  Railway  Reports,  285; 
Nashville  and  Decatur  R,  R.  Co.  v.  State,  15  Id.  234;  Town  Conn- 
dl  V.  Providence  and  Springfield  R.  B.  Co.,  8  Id.  139.  The  remedy 
for  the  turnpike  company  is  provided  in  its  eharter,  and  this  indict- 
ment, therefore,  will  not  lie. 
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Geoi^  S.  EmigjJF.  E.  Beltzhoover  and  S.  Hepbam,  Jr.,  for  the 
CommoD wealth. — This  iB  a  public  road.  It  is  open  to  all  people 
who  pay  a  toll.  There  is  no  difference  between  a  road  laid  out  by 
the  antbority  of  the  legielatnre  and  one  laid  out  by  a  township 
onder  a  decree  of  court.  The  public  pays  to  pass  over  either;  on 
the  one  a  toll  and  on  the  other  a  tax,  and  both  are  equally  public 
fais^tLwaTS :  Commonwealth  v.  Wilkinson,  16  Pick.  176. 

The  finding  of  the  jury  is  that  the  crossing  as  made  is  a  serions 
Inconvenience  and  a  dangerous  obstmction  to  travel.  Surely  this 
impedes  the  nassaee  or  transportation  of  persons  or  property  along 
the  road,  witnin  the  meaning  of  the  Act  of  Assembly. 

No  matter  what  remedies  there  may  be  for  individuals  against 
the  turnpike  company,  the  common-law  remedy  against  a  party 
obstructiug  a  public  highway  remains.  Time  does  not  run  against 
the  State. 

Ukbodb,  J. — It  is  well  recognized  law,  that  an  indictment  will 
lie  against  a  corporation,  not  municipal,  for  the  creation  and  main- 
tenance of  a  public  nuisance:  Beg.  v.  Great  North  of  Enghind 
Ey.,  9  Q.  B.  316;  Duter'«.  Troy  K.  R.  Co.,  2  Hill,  629;  Cheet- 
nnt  Hill  Turnpike  v.  Kutten  4  S.  &  E.  6;  Delaware  Div.  Canal 
Co.  V.  Commonwealth,  10  P.  F.  Sniith,  367.  This  indictment 
charges  the  plaintiff  in  error  with  having,  unlawfully  and  injurious- 
ly, obetruct^  a  public  highway.  The  obstrnction  in  question  is  in 
a  tnmpike,  and  caused  by  the  manner  in  which  the  railroad  crosses 
the  same.  The  special  verdict  finds  the  mound,  caused  by  the  rail- 
road croesing  the  turnpike,  "  amounts  to  a  serious  inconvenience 
and  a  dangerous  obstmction  to  travel."  The  mere  construction  of 
a  nOroad  track  across  a  public  hifi^iway,  in  pursuance  .of  law,  is  no 
nniaance :  Danville  H.  R.  Co.  v.  Commonwealth,  23  P.  F.  Smith, 
S9.  But  it  must  be  constructed  in  such  a  manner  as  "  not  to  im- 
pede the  passage  or  transportation  of  persons  or  property  along  the 
same : "  Act  of  19th  February  1849,  Pnrd.  Dig.  1220.  The  neces- 
suy  mnning  of  trains  across  the  highway  is  not  the  cause  of  com- 
plaint here;  it  is  the  construction  of  a  permanent  obstacle  in  the 
nighway,  which  is  "a  dangerous  obstruction  to  travel,"  and  the 
maintenance  of  it  there.  Such  an  obstruction  of  a  public  highway 
is  dearly  a  nuisance.  It  is  contended,  however,  that  a  tnmpike, 
coDstmcted  by  a  corporation,  is  not  a  public  highway. 

The  main  object  and  purpose  of  a  tnmpike  is  to  provide  a  public 
highway  of  a  superior  quality.  That  it  is  not  a  private  road  or 
way  is  very  clear.  It  is  not  constructed  under  the  supervision  of 
municipal  officers ;  yet  it  is  by  virtue  of  public  anthority,  and  for 
public  purposes.  It  is  for  the  use  of  every  person  desiring  to  pass 
over  it,  on  payment  of  the  toll  established  by  law.  It  di^rs  ftom 
a  common  Dighway  in  the  fact  that  it  is  not  constructed,  in  the  first 
ioEtauce,at  the  public  expense,  and  the  cost  of  ooustmction  is  reim- 
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bureed  by  tbe  payment  of  toll  imposed  by  antbority  of  law.  Its 
use  is  common  to  all  who  comply  with  tbe  law.  Tlie  same  public 
annoyance  and  injary  arises  from  its  obstmction  as  if  it  was  a  com- 
mon highway.  Hence,  in  Lancaster  Tnmpike  Co.  v.  Rogere,  2 
Barr,  114,  it  was  said,  that  when  the  turnpike  company  ce^ed  to 
use  a  boilding  erected,  in  part  on  the  turnpike,  as  a  toll-house,  it 
ceased  to  be  there  for  a  lawful  purpose,  and  became  a  public  nui- 
eance.  Common  underBtaudine  and  public  policy  unite  in  requir- 
ing ns  to  hold  that  a  tompike  is  a  pubUc  highway,  in  bo  far  that 
an  indictment  will  lie  agunst  one  obetracting  it,  as  for  a  pnbhc 
nuisance.  It  was  so  heldin  Commonwealth  v.  Wilkinson,  16  Pick. 
175. 

The  Statute  of  Limitations  nms  not  against  the  Commonwealtb. 
Twenty-four  years  of  continued  nuisance  create  no  presnmption  of 
a  grant  ther^rom  to  maintain  the  same.  Kor  does  the  uct  that 
the  Act  of  Assembly  gives  the  tnmpike  company  a  specific  remedy 
for  an  injury  to  its  rights,  impair  the  separate  rights  of  the  Com- 
monwealth, The  owner  of  the  fee  of  land  over  which  a  common 
highway  passes  may  maintain  trespass  agunst  one  who  depositfl  and 
maintains  materials  thereon :  Lewis  v.  Jones,  1  Barr,  836.  Yet 
this  in  no  wise  bars  the  right  of  the  Commonwealth  to  indict  for 
the  same  act.  So  in  the  present  case,  the  right  of  the  Common- 
wealth to  redress  a  pnblic  wrong  is  very  clear.  It  is  no  sufficient 
answer  to  the  wrong  committed  by  the  plaintiff  in  error  to  prove 
that  it  would  require  an  expenditure  of  from  $5000  to  $8000,  to 
80  lower  the  bed  of  the  tnmpike  as  to  allow  it  to  pass  under  the 
railroad.  Whether  that  is  the  least  expensive  manner  of  removing 
the  dangerous  obstmction,  we  are  not  informed ;  but  if  it  be,  the 
sum  is  not  so  great  as  to  al»oIve  the  railroad  company  from  its  dnty 
of  so  making  the  crossing  that  it  shall  not  endanger  the  reasonable 
passage  of  persons  and  transportation  of  property  over  the  tnm- 
pike.    The  Wmed  judge  committed  no  error. 

Judgment  affirmed. 

BeeLlttleHIainiR.B.Oa.  e.  OnenoOo.,  810hio8t886.  Ofiir*.  Ohicsgo 
«tc  R  R.  Co.,  IS  Iowa,  88. 
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(Aekanei  Oat,  Iowa,  Oeta»r  SI,  1881.) 
When  the  fee  of  a  itreet  is  in  a  munldpal  oorporatloii,  and  moh  coipontloii 
gnnta  a  nOroad  company  the  right  to  coUBtruct  its  track  and  operate 
us  road  thereon,  such  company  is  not  liable  to  an  abuttiiig  lot-owner  for 
eonBeqaenttal  damage*  anleaa  the;  result  from  the  negligent  or  Improper 
0(nistnictioB  of  the  road. 
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Certain  Instructioiu  pvea  in  this  case  conudcred,  and  Add  erroneons,  •■  bring 
inappUciibla  to  0>e  iamies  made  by  the  piMdings. 

Vltere  lota  abutting  on  a  Btreet  are  injured  by  reason  of  the  improper  con- 
struction of  a  rsilroad  through  the  street,  the  true  measure  o(  damages 
ia  the  difference  ia  the  rental  value  of  Buch  lots  with  road  aa  constructed; 
and  the  rental  value  liad  it  been  properlj  constructed. 

Appeal  from  Tan  Bnren  circuit  court. 

The  plaintifi  is  the  owner  of  a  lot  in  the  city  of  Ottnmwa,  and 
in  his  petition,  which  coneiete  of  three  counts,  Btatea  in  the  first 
that  the  track  of  defendant'e  road  is  constructed  in  said  city  along 
and  acnws  Hill  street,  and  then  it  crosses  said  street;  there  is  an 
embaokment  12  feet  higher  than  the  grade  of  the  street  over  which 
said  road  is  operated,  and  that  said  embankment  "  is  impassable  for 
ordinarr  vehicles,"  so  that  the  said  lot  "  is  not  accessible  from  and 
over  Ba.id  Mill  street ;  .  .  .  that  the  defendant  permits  the  said 
embanlment  to  remain  so  contmcted  in  and  across  said  Mill  street, 
and  coittinaes  toobetmct  plaintiS's  ingress  and  egress  to  and  from 
said  lol,  to  his"  great  damage.  In  the  second  connt  it  is  stated  that 
eud  10*1  extends  back  to  an  alley,  and  defendant  "  has  canaed  a  track 
of  its  said  road  to  be  laid  down  and  over  and  across  said  alley  .  .  . 
so  close  to  the  line  of  said  lot  that  in  nsing  said  track  last  named 
the  d&fendant  nsee  and  ooonpies  of  said  lot  at  least  seven  feet,"  and 
in  nuuiing  care  over  said  track  "  run  over  and  qdod  the  fence  of 
petitioner/'  and  broke  and  destroyed  the  same,  to  his  great  damage. 
It  was  stated  in  both  of  said  connto  the  road  was  mn  and  operated 
vithont  right  or  authority.  The  third  count  need  not  be  set  ont. 
There  was  a  denial  of  the  allegations  of  the  petition  and  trial  by 
jnrr.  Verdict  uid  judgment  for  the  plaintifi,  and  defendant  ap- 
pealB. 

Trimble,  Carmthers  &  Trimble,  for  appellant  H.  B.  Hender- 
shot,  for  appellee. 

Skstsbs,  J. — In  1S66  the  dty  of  Ottomwa  passed  an  ordinance 
granting  the  right  of  way  over  and  npon  the  street  and  alley  afore- 
said to  the  St.  Lonis  &  Cedar  Bapids  Bailroad  Company.  The 
conditions  npon  which  said  right  was  granted  were  that  tne  com- 
pany shoola  "make  all  necessarr  cnlverts  or  openings  for  good 
dramage,  and  keep  np  good  crossings  of  the  track  when  necessair." 
To  the  rights  of  said  company  the  defendant  has  succeeded.  The 
jniy  were  instracted  as  follows :  The  plaintiff  concedes  in  this 
case  "  that  the  fee  of  the  streets  and  alleys  of  the  city  of  Ottnmwa 
ia  in  the  public,  and  thenoe,nnder  the  ordinance  in  evidence,  .  . 
the  defendant  would  have  the  right  to  construct  its  road  over  and 
across  Mill  Btreet,  in  said  city,  and  would  not  be  liable  for  so  doing 
to  the  plaintiff  .  .  .  imiess  .  .  .  such  right  was  exercised 
in  an  improper  or  n^Iigent  manner.  The  ordinance  does  not  fix 
any  grade  or  elevation  which  the  defendant  shall  not  exceed  in 
crossing  said  street,  and  hence  there  is  no  particular  elevation  at 
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which  [the  defendant]  would  be  reqaired  to  cross  the  street,  neTer- 
thelesB  [the  defendant]  would  not  hare  the  riffht  to  constract  the 
road  at  any  grade  it  might  choose,  .  .  .  Dirt  it  would  be  its 
duty  to  construct  the  same  at  no  greater  elevation  than  was  reason- 
ably necessary  and  proper  for  the  construction  of  its  road  on  and 
over  said  street ;  but,  when  constructed  at  snch  elevation  as  was 
reasonably  necessary  and  proper,  the  defendant  would  not  be  liable 
for  and  on  account  of  the  elevation  of  the  embankments  on  and 
over  said  street." 

No  complaint  is  made  of  these  instructions ;  they  therefore  con- 
Btitute  the  law  of  the  ease,  and  they  are  in  accord  with  Slaten  v. 
D.  V.  K.  Co.,  29  lovra,  148,  and  Cadle  w.  M.  "W.  E.  Co.,  44  lows, 
11,  the  rule  being,  briefly  stated,  that  the  defendant  is  only  liable 
for  the  negligent  or  improper  construction  of  its  road.  The  court 
also  instructed  the  jury  that  while  the  foregoing  is  the  rule,  still  it 
was  the  defendant'^s  duty  to  construct  good,  safe,  and  sufficient 
crossings  over  its  railway,  and  "  in  constmcting  such  crossings 
.  .  .  it  would  be  the  defendant's  duty  to  do  so  with  dne  regard 
to  the  convenience  of  the  public  travel  thereon,  as  vrell  as  to  the 
plaintiffs  right  of  ingress  and  egress  to  his  lot.*'  By  this  instnv^ 
tion,  as  we  understand,  the  conrt  meant  the  failure  to  pnt  in  oros- 
fiings  might  araoimt  to  negligence  or  improper  construction.  In 
BO  instmcting  the  jnry  we  thmk  the  court  erred,  because  there  is 
no  allegation  in  the  petition  the  crossings  were  defective,  or  there 
were  none  constructed,  or  that  the  road  was  constrocted  in  an  im- 
proper manner,  because  there  were  no  crossings,  or  that  the  same 
were  necessary.  The  instructions  are  erroneous,  because  inapplic- 
able to  the  issue.  The  only  ground  upon  which  damages  are  asked 
in  the  petition  is  that  the  emoankment  is  12  feet  higher  than  the 
grade  of  the  street,  and  because  of  this  fact  access  to  the  lot  is  cut 
ofi  or  rendered  difBcnlt. 

3.  As  to  the  alley,  damages  are  sought  to  be  recovered  on  two 
grounds  only — First,  because  the  track  occupies  a  portion  of  the 
plaintifTs  lot ;  and,  second,  of  the  breaking  down  of  the  fences. 
Such  being  the  issue,  die  court  instructed  the  jury  that  "  the  de- 
fendant had  the  right  to  construct  its  railway  along  the  alley  in  the 
rear  of  plaintiffs  lot,  unless  in  so  doing  the  plaintiff  would  be  de- 
prived entirely  of  the  use  thereof,  and  his  approach  to  his  lot  was 
entirely  obstructed  thereby ;  and,  except  as  aforesaid,  the  defendant 
would  not  be  liable  for  so  doing,  unlesa  it  constracted  or  located 
the  same  in  a  careless  or  negligent  manner."  This  instruction  is 
erroneous,  because  inapplicable  to  the  issue,— it  not  being  alleged 
the  road  had  been  improperly  constructed  along,  over,  or  across 
the  alley.  Nor  is  any  complaint  made  because  the  whole  alley  is 
occupied,  and  the  plaintiff  excluded  therefrom  and  from  his  lot. 

3.  Evidence  was  introduced,  against  the  defendant's  objection, 
tending  to  show  die  rental  value  of  the  property  before  the  road 
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was  constrncted  and  afterwards.  It  sKonld  have  been  exclttded, 
because  no  distinction  was  made  between  a  proper  and  improper 
constmction  of  the  road.  The  true  measure  of  damages  in  sach 
cases  has  been  held  to  be  the  difference  between  tha  rental  value  of 
the  lot  vith  the  road  as  constmcted,  and  the  rental  value  if  it  had 
had  been  properly  constructed.  Cadle  v.  Bailroad  Co.  before 
cited. 

It  is  deemed  nnnecessarj  to  notice  the  other  errors  -alleged. 
Reversed.     Bee  note,  8  Am.  and  Eng.  R  R  Cu.  818. 


The  Kinsman  Sisxirr  B.  B.  Co. 


The  BsoAnwAT  &  Newbitsgh  Stbekt  K.  !R.  Co.  sr  Ai» 

(S6  OMo  suae  Beportt,  289.  Jantutry  Term,  1880.) 
^M  ^ointiff,  a  street  nulroad  corporation,  obtained  from  the  city  council  of 
Clereland  the  ri}(ht  to  construct  and  operate  its  road  through  certain 
■beets  of  the  city,  upon  certain  terms  and  conditions  ezpreued,  and 
■ubject  to  such  otiier  t«rins  and  conditiona  aa  the  council  might  there- 
alter  preacribe.  Among  the  conditiona  expressed,  it  was  stipulated  that 
a  certain  other  railroad  company,  then  in  ezietence,  should  be  allowed 
to  mn  its  cars  upon  a  portion  of  the  plaintiff's  road,  upon  the  payment 
of  such  reasonable  comftensation  as  the  council  should  prescribe,  if  the 
parties  were  unable  to  a^ree.  Afterward,  another  company  was  organ- 
ixed,  to  which  was  granted  the  right  of  way  along  certain  streets,  and 
also  upon  a  portion  of  the  route  already  occupied  by  the  plaintiff,  and 
upon  its  trat^.  upon  the  payment  to  the  plaintiff  of  *a  reasonable  com- 
pensation. These  companies  failing  to  agree  upon  the  amount  to  be 
paid,  the  council  prescribed  a  certain  sum,  which  was  tendered,  but 
refused  by  the  plaintiff.  Thereupon,  the  plaintiff  brought  suit  against 
said  other  last-mentioned  company  to  enjoin  said  company  from  using 
any  portion  of  its  track,  alleging,  among  other  things,  that  the  com- 
pensation so  prescribed  and  tendered  was  inadequate,  which  allegation 
was  negatived  by  defendant.     Beld, 

Tbtt  tfaeplsintifl  did  not  acquire  an  ezclnsiTe  right  to  use  the  route  upon 
which  ita  road  was  constructed. 

That  the  property  of  the  plaintiff  in  its  track  was  subject  to  be  taken  for  a 
like  pubOc  use  in  common,  upon  compensation  being  first  made. 

^Hiat  the  council  stipulated  for  the  right,  in  such  case,  to  prescribe  a  reason- 
able  compensation. 

^lat,  without  proof  that  the  amount  of  compensation  so  prescribed  and 
tendered  was  inadequate,  the  plaintiff  is  not  entitled  to  an  injunction. 

Appeal.     Keserved  in  the  District  Court  of  Cuyahoga  County. 

This  action  ie  prosecuted  by  the  plaintiff  'corporation  against  the 
defendant  corporation,  the  president  and  directora  thereof,  the  city 
of  Cleveland,  the  mayor  and  members  of  the  city  council,  for  the 
sole  pnrpoee  of  obtaining  an  injunction  perpetually  restraining  the 
^fendant  corporation  from  running  its  cars  upon  the  track  m  the 
plaintiff  corporation's  railroad. 
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In  the  court  of  common  pleas  a  decree  was  entered  for  tLe 
defeDdants,  from  which  the  plaintiS  appealed  to  the  district 
court,  where  the  caoae  was  reeerved  for  decision  in  this  court. 
The  case  is  now  submitted  to  this  court,  as  it  was  to  the  common 

Sleas,  upon   the  petition  of  the  plaintiS  and  the  answer  of  the 
ir<Midway  &  Newburgh  Street  R.  li.  Co, 

From  these  pleadings  and  the  exhibits  attached,  it  appears  that 
the  rights  of  the  parties  depend  on  the  following  state  of  faets : 

On  September  20,  1859,  the  council  of  the  city  of  Cleveland 
passed  "an  ordinance  prescribing  the  terms  and  conditionsof  street 
passenger  railwa;a  within  the  city  of  Cleveland,"  of  which  the 
lirst  section  was  as  follows : 

That  any  company  organized  for  the  porpose  of  laying  down 
rails  for  running  street  passenger  cars  to  be  drawn  by  horses  or 
mules  through  tne  streets  of  Cleveland,  shall  be  guided,  governed 
and  regnlat^  by  the  following  conditions,  and  snch  restnctions  as 
the  council  may  hereafter  pass. 

On  October  25,  1859,  the  following  resolation  was  adopted  h^ 
the  council : 

"  Whereas,  the  Kinsman  Street  K.  K.  Co.  have  complied  with 
the  second  section  of  the  ordinance,  entitled  "  An  orainance  to 
prescribe  the  terms  and  conditions  of  street  passenger  railroads,  in 
the  city  of  Cleveland,"  passed  September  20,  1859,  by  publication 
of  the  notice  therein  prescribed,  and  have  also  presented  to  the 
oouncil  the  written  assent  of  two-thirds  of  the  holders  of  the  land 
fronting  on  the  respective  streets  proposed  to  be  occupied  by  said 
railway,  therefore, 

"  Resolved,  That  said  Kinsman  Street  B,  R.  Co.  be,  and  hereby 
is^  permitted  to  lay  a  single  track  r^way  from  the  east  end  ot 
Kinsman  street  on  and  along  the  center  ot  said  street,  to  its  inter- 
section with  Erie  street ;  thence  on  and  along  the  center  of  Erie 
street  to  Superior  street ;  thence  on  and  along  the  center  of  Supe- 
rior street  to  the  east  line  of  the  Public  Square ;  thence  on  and 
along  the  center  of  the  roadway  around  the  north  side  of  said 
square  to  Superior  street ;  thence  on  and  along  the  centre  of  Su- 
perior street  to  Bank  street ;  thence  on  and  ^ong  the  center  of 
Bank  street  to  Wall  street ;  and  thence  on  and  along  the  center  of 
Wall  street  to  Bath  street,  under  the  terms  and  conditions  pre- 
scribed by  said  ordinance,  or  which  may  hereafter  be  prescrioed 
by  the  city  council ;  provided,  that  said  company  shall  commence 
the  construction  of  said  railway  by  the  first  day  of  January,  1860; 
and  complete  the  same  by  the  Ist  day  of  Jannatr,  1861 ;  and  pro- 
vided, also,  that  the  East  Cleveland  K.  K.  Co.  snail  be  allowed  to 
to  use  the  track  of  said  Kinsman  Street  B,  B.  Co.,  from  the  inters 
section  of  Prospect  street  with  Erie  street  to  the  Public  Square, 
upon  reasonable  terms,  to  be  prescribed  by  the  council,  unless 
agreed    upon  by  the   parties.     This  lioenee  shall  continue    20 


Digitized  t,  Google 


UNSHAK  BT.  B.  B.  D.  B'WBY  <SC  newbuboh  st.  b.  b.  eto.   339 

years  from  and  after  tLe  passage  of  tLe  ordinance  regulating  street 
nilroads,  passed  September  20,  lS5d ;  provided,  that  said  railroad 
company  shall  comply  with  the  ordinance  now  existing  and  the 
fnrtner  order  of  the  conncil  in  relation  to  keeping  t£e  streets, 
through  which  said  roads  shall  be  laid,  in  repau*,  as  the  council 
shall,  from  time  to  time,  direct ;  and,  at  any  time  said  company 
shall  fail  to  comply  therewith,  this,  their  aaia  license,  shall  cease." 

Afterward  the  Kinsman  Street  R.  E.  Co.,  by  resolution  of  tlie 
oonncil,  was  authorized  to  conatract  a  double-track  railroad,  and  to 
80  change  the  route  of  its  road  as  to  cross  Erie  street  to  Pittsburgh 
street  (now  Broadway) ;  thence  along  the  center  of  Broadway  and 
Ontario  streets  to  the  Public  Square  (now  called  Monumental 
Park) ;  thence  west  and  north  on  the  street  leading  ground  the 
Public  Square  to  Superior  street,  on  the  line  of  its  firet  location, 
"subject,  however,  to  the  same  terms,  conditions  and  restrictions 
u  are  now  imposed  by  ordinance,  or  in  the  permission  hereto- 
fore granted  to  said  company  by  resolution  of  the  council,  passed 
October  25,  1859,  and  that  the  said  Kinsman  Street  R.  R.  Co.  be 
allowed  until  January  1,  1862,  to  finish  and  complete  their  road." 

Under  the  grant  of  privileges  thus  obtained  from  the  city,  and 
subject  to  the  terms  and  conmtions  contained  in  the  ordinance  and 
resolutions  above  referred  to,  the  plaintiff  constructed  its  road  upon 
the  streets  of  the  city  above  named,  and  continued  to  use  and 
<merate  the  same  without  interruption  until  the  happening  of  the 
allied  grievances  hereafter  mentioned. 

The  Broadway  and  Newburgh  Street  R.  R.  Co.,  having  a  road 
or  the  right  to  construct  one,  for  several  miles  in  length,  terminat- 
ing at  the  initial  point  named  in  the  following  ordinance,  the  city 
cooucil,  on  April  7, 1874,  ordained  as  follows : 

"  Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of 
Cleveland,  that  the  Broadway  and  Xewbnrgh  Street  H.  R.  Co.  be, 
and  tbesame  is  hereby  authorised  and  permitted  to  use  and  occupy 
for  a  donble-track  street  railroad  the  following  parts  of  streets  and 
pnblic  grounds :  commencing  at  the  point  near  the  southerly  end 
of  Central  Market,  where  the  track  oi  the  Kinsman  Street  R.  R. 
Co.  intersects  Broadway ;  thence  northerly  along  Broadway  to  its 
intereection  with  Ontario  street;  thence  along  Ontario  street  to 
Konumental  Park ;  thence  along  the  carriage  way  around  the 
soDthwesterly  part  of  said  park  to  Superior  street ;  and  thence 
westerly  along  Superior  street  to  Water  street,  but  subject  to 
each  rights  as  the  Kinsman  and  East  Cleveland  Street  R.  R.  Cos. 
now  have  therein,  and  also  to  the  following  terms  and  conditions : 

"First. — The  present  charge  for  carrying  passengers  by  the 
Broadway  &  Newburgh  Street  R.  R.  Co.,  as  fixed  by  ordinance, 
shall  not  be  increased  by  reason  of  the  authority  and  permisnon 
hereby  granted. 

"  Second,— Said  company  shall  be  subject  to  such  liabilities  and 
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restrictions  as  are  iiupoeed  by  ordinance  on  any  other  street  rail- 
road company  now  permitted  to  nae  and  occnpy  any  portion  of  tha 
described  parte  of  said  streets  and  gronnda. 

*'  Section  2.  This  ordinance  ehall  not  be  constmed  as  authoris- 
ing the  laying  down  of  any  other  than  the  existing  street  railroad 
tracks  in  the  described  parts  of  streets  and  grounds,  nor  shall  said 
Broadway  &  Newbnrgh  Street  R.  K.  Co.  exercise  anthority  and 
permission  gr&nt«d  by  the  first  section  of  this  ordinance  until  it 
Bball  liave  lawfully  acqnired  the  right  to  ran  its  cars  on  said  exist* 
ing  street  railroad  traclc." 

Od  July  14, 1874,  the  second  Bectionof  the  above  ordinance  vas 
amended  so  as  to  read  as  follows : 

"  Section  1.  Be  it  ordained  by  the  city  conncil  of  the  dly  of 
Cleveland,  that  section  two  of  '  An  ordinance  granting  the 
Broadway  &  Newburgh  Street  Kailroad  Company  the  right  to  use 
and  occapy  certain  streets  for  a  street  railroad,  and  prescribing  the 
terms  and  conditions  thereof,'  passed  April  7,  1874,  be  and  the 
same  is  hereby  so  amended  as  to  read  as  follows :  This  ordinance 
sliall  not  be  constmed  as  anthorizing  the  laying  down  of  any  other 
than  the  existing  street  railroad  tracks  in  the  described  parts  of 
streets  and  gronnds.  Bnt  said  Broadway  &  Kewbnrgh  Street  K. 
K.  Co.  may  mn  its  cars  on  the  street  railroad  tracks  now  laid  in 
said  described  parts  of  said  streets  and  grounds,  on  snch  terms  of 
compensation  to  the  Kinsman  Street  K.  K.  Co.  as  may  be  agreed 
upon  by  the  parties,  and  in  case  of  failure  or  inability  to  make 
sach  agreement  within  thirtv  days  from  the  date  of  the  passage  of 
this  ordinance,  such  terms  of  compensation  shall  be  prescribed  by 
the  city  conncil." 

And  on  October  37, 1874,  the  following  ordinance  was  adopted 
hy  the  conncil : 

"  As  Obdhtaitob — Prescribing  the  terms  npon  which  certain 
railroad  companies  shall  occupy  certain  streets  01  the  city  for  street 
railroad  porposes. 

"  Section  1.  Be  it  ordered  by  the  dty  council  of  the  city  of  Cleve- 
land, that  the  terms  of  compensation,  as  contemplated  by  tne  amenda- 
tory ordinance  passed  Jnly  14,  1874,  be,  and  the  same  are  hereby 
prescribed  as  follows : 

"First.  Said  Broadway  and  Newburgh  Street  R.  E.  Co.  shall 
pay  to  the  Kinsman  Street  R.  R.  Co.  the  sum  of  three  thonsand 
five  hundred  and  twenty-two  ($3,522)  dollars,  the  same  being  one- 
half  of  the  ascertained  value  of  the  said  tracks  in  Broadway  and 
Ontario  street,  including  the  street  railroad  pavements  laid  there- 
with, and  shall  pay  to  t£e  Kinsman  Street  K.  R.  Co.  one-half  the 
the  expenses  hereafter  incarred  in  keeping  said  tracks  and  pave- 
ments in  repair,  as  the  ordinance  of  the  city  requires,  or  in  making 
such  changes  or  alterations  in  said  track  as  the  city  council  nu^ 
hereafter  require. 
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"Second.  Said  Broadway  and  Newbnrgh  Street  R.  R.  Co.  shall 

g J-  to  the  Kinsman  Street  K.  R.  Co.  and  tlie  East  Cleveland  Sti-eet 
R  Co.,  or  to  eitber  of  said  companies  having  the  right  to  receive 
the  same,  the  sum  of  two  thousand  one  hunared  and  fifty-three 
($3,153)  dollars,  the  same  being  one-third  the  aaOertained  value  of 
the  said  trades  on  MonnmentarPark  and  Superior  street,  indtidlng 
the  street  railroad  payments  laid  therewith,  and  shall  pay  to  said 
company  or  companies  one-third  the  expense  hereafter  mcnrred  in 
keeping  said  last  named  tracks,  turn-tables  and  pavements  in  repair, 
as  the  ordinance  of  the  city  requires. 

"  Section  2.  That  the  terms  of  compensation  prescribed  by  the 
first  section  of  this  ordinance  be  and  the  same  are  hereby  made 
conditiouB  of  the  license  heretofore  granted  to  said  street  railroad 
companies  to  use  and  occupy  the  described  streets  and  pnblic 
grounds,  and  said  oompanies  are  hereby  required  to  assent  to  said 
terms  as  part  of  said  Ucenses." 

The  amonnt  of  compensation  Ans  fixed  was  tendered  bv  the  de- 
fendant corporation,  but  was  refosed  by  the  plaintiff.  Wnereupon 
the  plaintifi  commenced  this  action,  and  alleged,  among  other 
things,  in  its  petition,  that  the  terms  of  compensation  as  stated  in 
the  oidinance  of  October  27,  18T4,  was  wnolly  inadequate  and 
UDJnst,  and  the  several  sums  of  money  fixed  by  the  council  as  such 
compensation  are  not  one-fourth  the  cost  or  value  of  phiitttifiPs 
track  along  the  route  indicated  in  said  pretended  ordinance,  and 
does  not  allow  the  pUintlff  any  compensation  whatever  for  the 
paving  of  said  streets  and  carriage-ways  by  plaintiff,  which  paving 
was  done  by  plaintiff  pursuant  to  and  under  the  requirements  m 
the  ordinance  of  said  city,  granting  to  plaintiff  the  right  to  use  and 
oocnpy  such  streets  and  ways ;  and  said  terms  of  compensation  do 
not  mdnde  the  damage  to  plaintiffs'  franchise  and  right  to  collect 
fares  from  passengers  between  Atwater  Block  and  Central  Market, 
and  the  consequent  diminution  and  decrease  of  plaintiff's  revenue, 
derived  from  carrying  of  passengers,  and  collecting  fares  for  the 
same  over  and  upon  said  streets  and  ways ;  which  said  damage 
would  amount  to  more  than  $50,000.  And  said  terms  of  compen- 
ntion  do  not  include  the  damage  which  plaintiff  would  sustain  by 
nason  of  the  inconvenience  and  loss  of  business  resulting  to  plaintiff 
by  the  necessary  inconvenience  and  trouble  resulting  to  plaintiff  by 
ib  track  being  nsed  by  said  Broadway  and  Newburgh  Company, 
and  by  the  running  of  its  cars  during  snort  intervals  over  plaiuti^s 
road,  and  which  use  of  plaintiff's  tracks  and  running  of  cars  could 
not  be  controlled  by  plaintiff.  Plaintiff  says  such  inconvenience, 
tronble,  and  consequent  loss  of  business  womd  damage  the  plaintiff 
to  the  extent  of  $5,000  or  more. 

The  allegation  of  inadequacy  of  snch  compensation,  is,  however, 
negatived  Dy  the  answer  of  the  Bnndway  and  Xewbnrgh  R.  R. 
Oo. 
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J,  K.  Hord,  for  pluntiS  in  error: 

The  oovncil  coula  not  acquire  a  power  bv  an  act  of  reeervationa. 
A  riffht  can  onl^  be  reserred  when  it  is  alreadv  possessed.  New 
York  City  v.  Second  Avenue  R.  R.  Co.,  34  Bsth.  416 ;  8.  c  33 
N.  T.  261. 

The  rails  and  material  used  in  conBtmctiDg  the  track,  tnm-tableB, 
switehes,  etc.,  of  the  Kinsman  street  road  are  atrictly  the  property 
of  the  plaintiff.  Jersey  Ci^  and  B.  K.  R.  Co.  v.  Jersey  City  and 
Hoboken  R.  R.  Co.,  20  N.  J.  Eqnity,  61 ;  Metropolitan  R.  R.  Co. 
V.  QuinCT  R.  R  Co.,  12  Allen,  262-267, 270. 

In  addition  to  this  material  property,  the  plaintiff  has  acqnired  a 
right  to  nse  the  streets  of  the  city  to  my  its  rails,  and  &b  exclnsive 
right  to  ran  its  care  and  collect  fares  for  the  carrying  of  passengers 
thereon.  These  conBtitnte  its  franchise,  which  is  also  a  right  of 
property  equally  entitled,  with  ite  material  property,  to  the  protec- 
tion of  the  law.  Kew  York  v.  Harlem  R.  R  Co.,  50  Barb.  285; 
Brooklyn  Gen.  R.  R.  Co.  v.  BrooUyn  City  R  R.  Co.,  32  Barb. 
358 ;  Attorney-General  of  N.  Y.  v.  Mayor  of  N.  Y.  3  Dner,  114. 

And  this  franchise  and  incorporeal  right  has  been  in  part  acquired 
by  the  act  of  appropriation,  and  the  exercise  of  the  delegated  right 
of  eminent  domain.  See  the  langoage  of  the  statntes  of  Ohio,  S. 
A  S.  136,  §1  104,  13T;  §107;  S.  &  C.  278,  §  29,  Act  of  1852; 
Hilliard  on  Ininnctions,  516,  §§  13,  14 ;  People  of  N.  Y.  v.  Kerr, 
37  N.  Y.  188-191 ;  People  of  N.  Y.  v.  Law,  84  Barb.  494  ;  Cin. 
<fc  Spring  Grove  Av.  R.  W.  v.  Cummings,  14  Ohio  St.  523; 
Roberts  v.  Easton,  19  Ohio  St  78. 

This  right  of  property  in  the  material  and  franchises  of  the  plain- 
tiff can  be  appropriated  to  a  pnblic  use  by  the  exercise  of  the  right 
of  eminent  domain.  Bat  sach  appropriation  can  only  be  mode  by 
legislative  anthority,  and  in  the  mode  prescribed  by  law.  8ixtn 
Avenne  R  R.  Co.  v.  Kerr,  45  Barb.  138 ;  Boston  v.  Lowell  R 
R.  Co.,  2  Gray,  1 ;  Metropolitan  R.  R  Co.  v.  Qnincy  R.  R.  Co., 
12  Allen,  262 ;  Matter  of  Kerr,  42  Barb.  119-121 ;  "Waterworks 
Co.  V.  Bnrkhart,  41  Ind.  474. 

The  right  to  re-appropriate  or  take  from  a  corporation  the  proper- 
ties which  it  has  acquired  by  an  act  of  appropriation  is  an  exercise 
of  the  bigh  prerogative  of  eminent  domain,  and  cannot  be  exer- 
cised withont  express  legislative  aothori^.  it  cannot  be  exercised 
nnder  a  merely  implied  anthority.  Hatch  v.  R.  R  Co.,  18  Ohio 
St.  92-119 ;  Hickox  v.  Hine,  23  Ohio  St  523-531 ;  R  R.  Co.  v. 
Dayton,  23  Ohio  St.  518 ;  Springfield  v.  Conn.  River  R.  R.  Co.,  4 
Cash.  61,  69-72. 

Express  legislative  authority  was  necessary  to  enable  a  railroad 
company  to  take  or  appropriate  public  streeto  or  allOTS,  or  grounds 
appropnated  in  any  way  to  a  pnblic  use  (S,  &  C.  Statutes,  378,  § 
39),  or  to  appropriate  or  ose  a  bridge  conatraoted  by  another  com- 
pany.   57  Ohio  L.  10,  §  12. 
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The  ri^lit  to  take,  appropriate,  or  use  the  track  or  otlier  material 
of  i^Qti^,  or  its  francniee,  has  not  been  conferred  upon  the  B.  & 
N,  CoiDMny  by  the  legislatnre,  neither  directly  nor  indirectly. 
S.  A  C.  Statntee,  278,  §  29  ;  S.  &  S.  Statutes,  136,  §§  104^107, 
108,113. 

One  competing  street  railroad  company  cannot  take,  by  the  exer- 
cise of  the  right  of  eminent  domain,  a  part  of  a  competing  road  in 
EDcicesBfal  operatioQ,  and  the  most  Talnable  part  of  it.  Central 
City  Horse  By.  Co.  v.  Ft.  Clark  Ry.  Co.,  81  III.  533. 

Id  this  case  the  attempt  was  made  by  one  company  to  condemn 
and  appropriate,  in  the  r^ular  way,  a  part  of  the  track  of  another 
company.  To  prevent  this  an  injunction  was  allowed  and  made 
perpetual  No  right  has  been  conferred  upon  the  city  council  to 
to  take  private  property,  except  for  its  own  use,  and  no  authority 
has  been  conferred  upon  it  to  take  any  other  than  real  property 
for  any  purpose,  and  no  authority,  either  express  or  implied,  has 
been  delated  to  it  to  take  the  property  of  one  cjorporation  for  the 
tue  of  another.  66  Ohio  Laws  (Muncipal  Code),  217,  §§  411, 412, 
413, 414;  8.  &  S.  Statutes,  137,  §§  105,  106 ;  67  Ohio  L.  72,  § 
199,  and  p.  74,  par.  33. 

The  legislature  baa  supreme  control  over  the  streets  of  a  city. 
People  V.  Kerr,  27  N.  Y.  188-192. 

Toe  attempt  of  the  city  council  to  appropriate  the  nse  of  plain- 
tiffs  property  to  the  B.  &  N.  Co.  is  a  usurpation  of  power,  and  is 
not  warranted  by  law.     People  v.  Law,  34  M.  T,  494. 

The  right  of  plaintiff  to  lay  its  rails  npon  the  streets  of  the  city 
was  granted  by  the  council,  "  subject  to  such  reetrictions  as  the 
oonncU  may  hereafter  pass."  ThiB  reservation  does  not  confer 
upon  the  council  the  right  to  interfere  with  plaintifPa  franchise, 
nor  to  place  npon  its  track  the  cars  of  a  competing  company.  A 
right  01  appropriation  cannot  be  acquired  by  a  mere  reservation. 
Tne  "refltricdons"  mentioned  in  the  ordinance  only  refer  to  such 
police  regulations  as  the  cooncil  may  impose  upon  any  person  or 
corporation  using' the  Btreets  of  the  city.  Mayor  of  N.  T.  tj.  Sec- 
ond Avenue  B.  R.  Co.,  34  Barb.  41-46 ;  affirmed  by  the  court  of 
appeals  in  32  K.  T.  261 ;  Paterson  &  Passaic  R.  R.  Ca  v.  Mayor 
oE  Paterson,  24  N.  J.  Equity,  158-164. 

The  passing  of  an  orainanoe  by  the  city  council,  authorizing 
plaintis  to  occupy  parts  of  certain  streets  for  a  street  railroad, 
Bnbject  to  certain  conditions,  and  the  acceptance  of  the  conditions 
by  plaintiff,  and  laying  its  track  and  perfecting  its  road  under  the 
ordinance,  constitutes  a  contract  between  the  city  and  plaiutifl, 
which  cannot  be  arbitrarily  changed  by  the  council  without  the 

^Isintif  B  consent  East  Hartford  v.  Hartford  Bridge  Co.,  10  How. 
I S.  510 ;  18  Curt,  488 ;  Mayor  of  N.  Y.  v.  Second  Avenue  R 
Il.Co.,34  Barb.  41-45 ;  affirmed  in  32  N.  Y.,  261 ;  Brooklyn  Cen. 
E.  E.  Co.  c.  Brooklyn  City  R.  R.  Co.,  32  Barb.  358-364;  Attoi^ 
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ney-General  of  N.  T.  v.  Mwor  of  N.  T.  City,  3  Duer,  119, 14^- 
149 :  Mayor  v.  Troy,  49  N.  T.  657 ;  B.  &  L.  E.  R.  Co.  vS.&L. 
R  R.  Co.,  2  3ray,  1 ;  OTdinance  of  citv  coimcil,  September  20, 
1859,  §  13.  See  compilation  of  City  Ordinances,  1868,  p.  652; 
ordinance  FebroarT  10, 1832,  §  9 ;  Compilation  of  1863,  p.  299. 

The  action  of  tno  city  coimcil  in  sncli  a  case  is  not  a  legislative 
act,  bnt  is  the  same  as  would  be  the  act  of  an  individnaldealing 
with  rights  of  property.     See  34  Barb.  41-45 ;  32  if.  T.  261. 

When  a  railroad  has  been  laid  down  in  the  streets  in  pnrsuance 
of  the  statute  and  with  the  assent  of  the  mnnicipal  corporation,  it 
does  not  become  a  part  of  the  street,  so  as  to  authorize  the  public 
at  lai^  or  another  company,  with  the  consent  of  the  council,  to 
nse  the  railroad  with  cars  in  common  with  the  owners  of  the  fran- 
ehise.  Brooklyn  Central  R.  R  Co.  tt.  Brooklyn  City  R.  R.  Ca, 
32  Barb.  358-361.  See  also  20  K.  J.  Equity,  61 ;  21 N.  J.  Equity, 
'  550 ;  13  Allen,  263,  273,  and  24  N.  J.  Equity,  168-164,  preTiously 
cited. 

A  company,  having  lawfully  laid  its  track  in  the  streets,  is  en- 
titled to  compensation  from  another  company  using  the  whole  or  a 
part  of  its  track.  45  Barb.  138:  12  AUen,  362-271;  42  Barb. 
119-121;  41  Ind.  364,  and  34  N.  Y.  494-507,  previously  cited. 

And  the  fiist  company  is  entitled  to  all  fares  collected  on  its 
road,  less  cost  of  transportation,  which  should  be  included  in  esti- 
mating oompeneation  to  be  paid  for  the  use  of  the  company's 
track.    13Jaien,271. 

If  a  competing  company  is  permitted  to  lay  its  own  track  in  a 
street  occupied  oy  the  track  of  another  company,  the  owners  of 
the  first  track  are  entitled  to  compensation.  4{>  Barb.  138,  pre- 
viously cited. 

The  right  of  the  legislature  to  repeal  or  amend  acts  of  incor- 
poration does  not  include  a  right,  on  the  part  of  the  le^slatnre  or 
dty  council,  to  interfere  with  vested  rights,  nor  rights  <^  property, 
nor  to  pass  laws  or  ordinances  a2ecting  the  validity  of  contracts. 
McArthur  v.  Kelly,  5  Ohio,  139;  Toledo  Bank  v.  Bond,  1  Ohio 
St.  622 ;  Shaw  v.  Starret,  4  Ohio  St.  494 ;  Lamb  v.  Lane,  4  Ohio 
St.  167 ;  Matheney  v.  Glolden,  5  Ohio  St.  361  jRoes  Co.  Bank  v. 
Lewis,  5  Ohio  St.  447 ;  Sandusky  City  Bank  ti.  Wilber,  7  Ohio  St 
481;  Dartmouth  College  v.  Woodworth,  4  Wheat.  518;  32  Barb. 
358 ;  3  Duer,  119,  previously  cited. 

Injunction  is  the  proper  remedy  in  a  case  of  this  kind.  People 
■D.  Law,  34  N.  T.  494,  506,  507;  Boston  "Water  Povrer  Co.  V  Bos- 
ton, 16  Pick.  512,  625,  596 ;  B.  &  L.  R.  R.  Co.  «.  S.  A  L.  K.  R. 
Co.,  2  Gray,  1 ;  Hilliard  on  Injunctions,  862,  §  8,  and  516,  §§  IS, 
14 ;  C.  C.  Horse  R.  W.  Co.  v.  Ft.  Clark  Horse  R.  W.  Co.,  81  IlL 
533. 

John  Coon,  for  defendant  in  error: 

We  submit; 
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1.  That  the  plointifi  bad  acqnircd  do  exclusive  privilegee  io  the 
etreeta  and  grouuds  mentioned.  ^Railroad  Co.  v.  Kerr,  45  Barb.  138; 
18  Ohio  St.  262;  Railway  Co.  v.  OQiumiiaville,  14  Ohio  St.  623. 

2.  That  the  plaintiff  retains  no  such  right  of  property  in  the 
material  composing  the  tracks  in  qaestion,  aa  can  enpport  its 
claim  to  an  exclaeive  right  to  nee  the  same.  1  S.  &  C.  Statutes, 
373,  §12. 

3.  That  the  permiBsion  granted  to  the  defendant  to  use  said 
trac^  jointly  with  the  plaintiff,  is  not  a  taking  of  private  prop- 
erty. People  V.  Kerr,  47  Barb.  357 ;  27  N.  Y.  188  ;  Railroad  Co. 
V.  BrowneU,  24  N.  T.  345 ;  Railroad  Co.  v.  Kerr,  45  Barb.  138. 

4.  Grantiiig  a  proprietary  interest  in  snch  material  to  the  plain- 
tiff, the  permieeion  to  the  defendant  contains  just  and  lawfnl 
provision  for  the  ascertainment  and  adjudication  of  the  plaintiff's 
damages;  and  by  such  adjudication  the  defendant  acquired  the 
rig^t  to  Qse  the  tracks,  and  the  plaintiff  acquired  a  right  of  action 
to  recover  the  damages  awarded  as  compensation.  Railway  Co.  v. 
EaUwav  Co.,  21  K  J.  Eq.  550. 

5.  Tae  city  of  Cleveland  holds  its  public  streets  and  grsunds  for 
only  the  purposes  and  uses  of  their  dedication ;  and  the  permission 
to  the  defendant  is  within  the  requirements  of  this  trust. 

MoIltainb,  0.  J.— The  true  relation  between  the  city  of  Cleve- 
land and  the  Kinsman  Street  R.  R.  Co.  is  the  question  of  prime 
importance  in  this  case.  The  power  to  regulate  and  control  the 
puolic  streets  of  the  city  is  lodged  in  the  municipal  anthorities. 
The  object  in  conferring  this  power,  and  its  exercise  by  the  city 
eouncil,  are,  and  should  oe,  to  conserve  the  public  welfare  and  con- 
venience. One  of  the  modes  of  promoting  this  welfare  and  con- 
venience is  through  the  establishment  of  street  railroads.  The 
plaintifF  corporation,  organized  under  the  general  incorporation 
act  of  }f  ay  1,  1852,  by  section  12  of  the  act  was  bound  to  recog- 
nize this  power  of  ^e  mnnicipal  authorities  over  tho  streets  of  the 
dty.  Section  13,  as  amended  April  15, 1857,  provides ;  "  If  it 
alkali  be  necessary,  in  the  location  of  any  part  of  any  railroad,  to 
occupy  any  road,  street,  alley  or  public  way  or  ground  of  any  kind, 
or  any  part  thereof,  it  shall  be  competent  for  the  mnnicipal  or 
other  corporation  or  public  officer  or  public  authorities  ownmg  or 
having  in  chaige  thereof,  and  the  railroad  company,  to  agree  upon 
the  manner  and  upon  the  terms  and  conditions  upon  which  the 
same  may  be  used  or  occupied ;  and  if  said  parties  snail  be  unable 
to  agree  thereon,  and  it  shall  be  necessary  in  the  jadgment  of  the 
directors  of  such  railroad  company  to  use  or  occupy  such  road, 
street,  alley  or  other  public  way  or  ground,  such  company  may 
appropriate  so  much  of  the  same  as  may  be  necessary  for  the  pur- 
poses of  snch  road,  in  the  same  manner  and  upon  the  same  terms 
as  is  provided  for  the  appropriation  of  the  property  of  individuals," 
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&0.  Under  the  Bnthoritr  of  tlua  sectioii,  tlie  plaintiff  and  tlie  dtj 
suUiorities  agreed  npoo  the  terms  and  condibODB  npon  which  the 
pkintiff's  road  was  constmcted  apon  the  streeta  of  the  city. 

While  we  think  that  it  was  not  within  the  power  of  the  tnnniiu- 
pal  authorities,  hj  snch  agreement,  to  confer  npon  the  plaintifE  the 
right  to  nee  theee  etreets  for  railroad  porpoeee,  to  the  exdiuioa  of 
all  other  perBons  or  corporations,  if  the  public  welfare  or  conven- 
ience shonld  require  a  further  ffimiUr  use ;  we  also  think  that  no 
BQch  esclosive  right  was  intended  to  be  conferred.  If  an  exdn- 
aive  privilege  was  intended,  it  should  have  been  ezpreseed,  and  we 
find  in  theordinance  and  resolutions  relied  on,  not  only  the  absence 
of  such  ezraeeeion,  hat,  on  the  other  hand,  a  different  intention 
indicated.  In  the  ordinance  of  September  20,  1859,  it  was  de- 
clared that  "  any  company  organiz^  for  the  purpose  of  laying 
down  rails  and  ronning  street  passenger  ears  to  be  drawn  by  horses 
or  moles  through  the  streets  of  Cleveland,  shall  be  gaided,  gov- 
erned and  regulated  by  the  conditions  (therein  expressed)  and  such 
restrictions  as  the  council  may  hereafter  pass."  And  in  the  resolu- 
tion of  October  25,  1859,  containing  the  grant  of  right  to  the 
plaintiff  specially,  it  is  provided  that  the  right  is  granted  "  under 
the  terms  and  conditions  prescribed  by  said  ordinance"  (of  Sep- 
tember 20, 1889),  "or  whiai  may  hereafter  be  prescribed  by  wb 
city  coan<nl."  And  a  like  Btipulation  is  contained  in  the  eubee- 
qnent  resolntions  authorizing  a  change  of  route.  We  have  no 
doubt  that  under  the  power  thus  stipulAted  for  (if  such  reservatiou 
had  been  at  all  necessary)  the  mnmcipal  authorities  might  at  any 
time  thereafter  (if  it  was  thought  the  public  convenience  required 
it)  grant  the  like  privilege  to  another  company  to  use  and  occnpy 
the  same  streets,  and  indeed  the  same  route,  for  railroad  purposes^ 
to  be  used  in  common  with  the  company  or  companies  to  whom 
the  privilege  was  first  granted. 

What  we  have  already  said  in  refntation  of  an  ezclnsive  right 
in  the  plaintiff  to  oae  the  ronte  upon  which  its  tracks  were  laid  for 
street  railroad  purposes,  does  not  in  the  least  confiict  with  its  right 
of  private  property  in  die  material  of  which  its  road  ia  constmcted. 
Sach  matmal,  in  place,  is  as  strictly  the  private  property  of  the 
corporation  aa  it  was  before  it  was  placed,  save  in  this  only,  that 
having  been  placed  in  a  public  street,  it  was  thereby  dedicated  to 
the  ordinary  use  of  the  public ;  but,  as  a  railroad,  such  material 
remains  the  private  property  of  the  company,  and  for  such  pur- 
pose it  is  subject  to  the  use  and  control  of  the  owner  ezclusivel^. 
when,  therefore,  a  right  of  way  for  street  railroad  purposes  is 
granted  over  the  same  route  to  another  company  by  the  municipal 
authorities,  the  private  property  of  the  former  cannot  be  appro- 
priated by  the  latter  company  until  compensation  is  first  made  by 
the  latter  to  i^e  former  company.  And  m  the  absence  of  a  stipula- 
tion to  tlie  contrary,  it  is  qmte  dear  to  our  minds  that  the  momci- 
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pal  aathoritiee  have  no  more  power  to  fix  the  amount  of  compeii- 
fiatioD  that  ahonld  be  paid  by  tliu  latter  to  the  former  company  for 
the  right  to  the  joint  nae  of  such  material  than  it  haa  to  detennine 
the  compensation  to  be  paid  U>  other  owners  of  private  property 
taken  for  the  same  pnbhc  use.  In  such  case,  if  no  agreement  be 
made  between  the  companies  as  to  the  matter  of  compensation,  or 
the  same  be  not  aeaeeeed  by  a  jury  as  in  other  cases  of  the  condem- 
nation of  private  property  to  public  uses,  the  latter  company  shonld 
be  enjoined  from  the  forcible  appropriation. 

But  in  this  case  we  find  a  stipniation  to  have  been  made ;  namely, 
that  the  plaintifi  would  lay  its  tracks  under  the  terms  and  cona- 
tions prescribed  by  the  oroinance  of  September  20, 1859,  or  which 
might  thei«after  he  prescribed  by  the  city  council ;  and,  also,  that 
the  East  Cleveland  Street  K.  'R.  Co.  (a  corporation  then  in  exist- 
ence) should  be  allowed  the  use  of  the  plaintiffs  track  upon 
leasonable  terms,  to  be  prescribed  by  the  council,  onless  agreed 
upon  by  the  parties.  The  right  of  the  council  to  prescribe  "  terras 
and  conditions"  in  the  future,  it  seems  to  us,  was  sufficiently  broad 
to  cover  a  future  exigency  like  the  one  then  existing,  and  specially 
provided  for  \  namely,  an  exigency  arising  from  the  necessity  to 
provide  for  the  public  welfareT>y  running  the  cars  of  other  street 
railroad  companies  over  the  truck  of  the  plaintiff.  And  this 
being  so,  the  only  question  remaining  is,  was  the  condition  as  to 
the  compensation  to  be  paid  by  the  Broadway  &  Newburgh  Co.  to- 
the  plaintiff  reasonable)  In  other  words,  was  the  compensation, 
as  meed  by  the  council,  fair  and  adequate?  Upon  this  qnestion 
issne  was  joined,  but  no  testimony  offered.  The  ourden  oi  show- 
ing its  inadequacy  rests  upon  the  plaintiff.  Under  theee  circum- 
etancee,  the  injunction  prayed  for  must  be  d^ed. 

Petition  dismissed. 


HUBHiXL 


PxNHBTi.r.Ajru.  B.  B.  Co.  and  Axleqheitt  Yallbt  B.  B.  Co. 

Jaosboit  &  Bbothkb  v.  Sahb. 

(93  AnniyfponM  Beporti,  ISO.     January  S,  1880.) 

Itailioad  companies  have  an  undoubted  right  to  enter  into  t,  Jost  and  fair 
armwement  with  a  corporation  or  association  whereby  their  bneineaa 
wQl  be  increased,  although  tbe  effect  of  the  arrangemeDt  ma;  be  to 
take  business  from  others.  With  a  view  of  increoaiiig  their  bnsiness, 
they  may  extend  more  favorable  terms  to  all  shippers,  although  others 
en^sed  in  the  same  buainesa  may  be  incidentally  injured  thereby.  Tha 
fact  that  the  public  patronize  those  lines  of  truuportation  which  givs 
the  most  favorable  terms  constitutes  no  ground  of  complaint. 
SA-AB.  B-Cas.— 29 
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llie  Alle^henj  Tallej  R.  R.  croues  the  PennHrWanU  R.  R.  at  Allegheny 
Junction.  To  compete  more  Buccesafullj  with  the  rirer  tmuporhition, 
the  Allesbeny  Valley  R.  R.  carried  crude  oil  to  the  refineries  at  Pitti- 
burg,  and  the  manufactured  product  back  to  Allegheoy  Junction,  at  a 
nniuinii  rate,  thua  giriug  to  tne  refiner  at  Pittsburg  as  favorable  temu 
as  if  located  at  Allegbenj  Junction,  and  thereby  securing  «  uniform  rate 
on  oil  from  the  oil  regions  to  the  seaboard.  Meld,  that  to  deny  ths 
right  to  make  such  an  arrangement  would  be  an  unwairanted  interfereoce 
with  the  managemeot  of  the  bnainess  of  the  rtulroad,  and  deprive  the 
puUic  of  the  benefit  of  the  competition  to  which  it  is  justly  entitled. 

Hie  right  of  connecting  railroads  to  make  contracts  for  through  rates  it 
Incident  to  their  powen  nnlees  prohibited  by  their  charter.  When 
such  coutncts  are  not  unjust,  unconscionable  or  in  rertrunt  of  trade, 
they  will  not  be  interfered  wiUi. 

NoTKHBEK  14th,  1879.  Before  Shaxswood,  C.  J.,  Mebcu^ 
GoBDOH,  Faxboit,  Tsukksi  aad  8terbbit,  JJ.  Qkxbh,  J., 
absent. 

Error  to  the  Ooiirt  of  Oommon  Fleas,  No.  1,  of  Allegheny 
county :  Of  October  and  November  Term,  1878,  No.  73  andlL 

Oaee  bv  William  Knohall  gainst  the  Fennsjlvania  B.  E.  Co. 
and  the  AlleghenT  Talley  B.  R.  Co.,  and  hj  Jackson  and  Brother, 
agunst  the  same  defendaiits. 

Theee  two  actions  were  of  like  character,  and  dependinff  opoQ 
like  proofs,  and  by  consent  of  the  partieB,  were  tried  together  in 
the  conrt  below. 

They  were  actions  a^nst  the  FenneylTania  B.  R  Co.  and  the 
Allegheny  Valley  R.  E.  Co.  for  conspiracy,  and  injaring  the  pUin- 
tifis,  reepectively,  in  their  bueineeB. 

T^  plftintnffa  were  enga^;ed  in  the  transportation  of  cmde  oil  in 
bulk-boats  and  bargee,  Tia  the  AUegheny  Kiver,  from  the  oil 
regions  of  Pennsylvania  to  Fittsbarg  and  vicinity,  and  in  the  pros- 
«catioa  of  their  onBinesB,  had  invested  in  and  were  using  steam* 
boats,  barges,  hnlk-boate  and  other  appliance  specially  Enilt  for 
and  adapted  to  said  trade.  They  had  bnilt  up  a  steady  and  proe- 
perons  trade,  and  had  been  enga^^  in  the  same  for  a  number  of 
years  prior  to  1871.  A  large  nnmber  of  persons  at  Pittebure  and 
in  the  vicinity  thereof  were  engaged  in  the  business  of  renning 
crude  oil,  and  shipping  the  refined  mvdact  to  the  eastern  markets 
over  the  Fennsylvania  railroad.  These  reflnerB  had  bew  for 
several  years  the  regular  costomera  of  the  plaintiSs  in  their  afore- 
said transportation  business. 

The  Pennsylvania  R  R  was,  and  is,  the  direct  route  for  trara- 

Sirtation  of  refined  oil  from  Fittsbni^  to  the  eastern  market 
oring  much  of  the  time  covered  by  me  proofs  in  these  cases  it 
was  the  only  route,  and  during  the  whole  period  was  the  principal 
and  favorite  route  with  refiners  at  Pittsburg  and  vicinity. 

The  Allegheny  Valley  R.  R.  was  completed  to  Oil  City  and 
opened  about  the  year  1869,  and  it  has  since  been  the  only  route 
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by  Tail  for  the  traneportatioo  of  cmde  petroleom  from  the  oil 
rwoDB  of  PenDBflvania  to  Pittsbom  and  viciBit^. 

The  natural  and  cheapest  route  for  tlie  transportation  of  crade 
petroleum  from  the  oil  regions  of  Pennsjlvania  to  Pittsburg  is  the 
Allegheny  Kiver,  and  for  some  time  ^ter  the  opening  of  the 
Allegheny  Yalley  R.  K.  to  the  oil  trade,  as  above  mentioned,  the 
pliunti&  continued  to  snpply  their  enstomers,  the  refiners,  at  Pitts- 
bufg  and  vicinitT,  with  cmde  oil  brought  down  the  All^henj 
Kiver  in  their  bulk-boats  and  bargee. 

In  the  year  1870,  and  prior  thereto,  in  order  to  compete  vitli 
the  river  trade  in  the  transportation  of  crude  petroleum  to  Pitts- 
burs  and  vicinity,  the  Allegheny  Yalley  B.  K.  Co.  allowed  rebates 
or  drawbacks  to  shippers  of  cmde  petroleum  over  its  road ;  but 
this  policv  left  the  plaintifb  to  open  oompedtion,  and  they,  by 
lowering  uieir  rates,  retained  their  trade. 

It  was  in  evidence  diat  early  in  the  year  1870,  at  the  office  of 
the  AJle^enj  Valley  E.  H.,  at  Pittsburg,  the  president  of  the 
road  remonstrated  with  a  large  tranf^rter  of  crude  petrolemn  to 
I^ttsbni^,  and  who  had  been  receiving  rebates  from  the  rood, 
agunst  his  mnning  oil  to  Fittebnrg  by  river,  and  then  and  there 
declared  he  would  "  fix  this  barge  baflinees  eo  there  couldn't  be  any 
more  ba^e  oil  mn  on  that  river." 

It  was  also  in  evidence  that  about  1870  the  president  of  the 
Allegheny  Talley  B.  B.  declared  to  a  Pittsburg  refiner  and  a 
tvoker  at  Pittsburg  for  the  purchase  of  crude  petroleum  for  re- 
finers, that  the  shipping  of  crude  petroleun  to  Pittsbai^  by  the 
river  shonld  be  stopped,  and  that  he  would  compel  the  bargee  "  to 
stop  the  business  ana  go  oat  of  the  bnsineee." 

Shor^  thereafter  the  Pennsylvania  B.  B.  Co.  and  the  Alle- 
fi^eoy  Valley  B.  B.  Co.  entered  into  an  arrangement  whereby  the 
Fennsylvauia  R  B.  Co.  allowed  to  Pittsburg  refiners  of  erode  oil 
npon  eastern  shipments  of  oil  refined  at  Fittsbnrg  and  vidnitr 
inm  crude  petroleum  brought  to  their  refineries  from  the  oif- 
produoing  regions  of  Pennsylvania,  via  the  Allegheny  Yalley  B.  B., 
a  drawback  or  rebate  npon  the  freight  or  cost  of  transportation. 
Bat  any  such  drawback  or  rebate  was  not  allowed  apou  oil 
refined  at  Pittsbui^  or  vicinity  from  erode  petrolenm  Drought 
there  in  boivee  or  boats,  via  the  Allegheny  Biver,  This  general 
arrangement  Detween  the  defendant  companies,  with  some  modifica- 
tions in  details,  prevailed  from  the  time  it  was  entered  into  between 
the  two  roads,  aoont  1870  or  1871,  down  to  the  triaj  of  these  cases. 

The  Allegheny  Talley  B.  B.  Co.  (like  the  bargemen  on  the 
river),  carrira  crude  oil  from  the  oil  regions  to  Pittsburg  at  one 
uniform  rate,  without  reference  to  the  point  at  which  it  first 
leached  the  railroad.  But  it  went  a  step  farther  in  competing 
with  the  rivermen.  It  carried  erode  oil  to  the  refinery,  and  i£ 
nunnfaetnred  prodoet  to  All^heny  Junction,  at  one  uniform  rate. 
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Pittsburg  refiners — all  of  tliem — were  thus  pat  in  as  good  poation, 
as  if  their  refinerieB  had  been  eitaate  at  Allegheny  Janctiou. 
Thej  had  one  uniform  through  rate  on  oil  from  the  oil  regtona 
to  me  seaboard. 

Parties  shipping  oil  over  the  Alleffi;heny  ^^£7  K.  B.,  received 
receipts  showinz  the  amount  of  freight  paid.  When  thej  shipped 
their  oil  east,  uieae  receipts  were  accepted  by  the  Pennsylvania 
R.  R.  Co.,  as  evidence  thai  the  freight  chargeable  to  the  first  part 
of  the  carriage  had  been  paid,  and  that  company  collected  only  its 
own  freight  in  money.  If  no  such  receipts  were  presented — if  no 
freight  had  been  paid  for  carriage  between  Pittsburg  and  Allegheny 
Junction — it  collected  freight  for  the  whole  route. 

In  consequence  of  this  arrangement,  the  plainti&  allied,  that 
refiners  of  oil  at  Pittsburg  and  vicinity  were  compelled  to  and  did 
desist  from  purchasing  cmde  petrolenm  brought  to  Pittsburg  or 
its  vicinity,  by  baigee  or  btdk-ooats  via  the  ABegheny  River,  and 
thus  the  busineaa  of  the'  plaiatifEs  was  almost  entirely  broken  up 
and  destroyed. 

The  plaintifis,  to  counteract  the  effect  of  the  above-mentioned 
discrimination,  lowered  their  rates  of  freight  to  8  and  10  cents  per 
barrel — a  rate  far  below  that  charged  by  the  Allegheny  Yalley 
R  R  Co.,  which  was  then  about  35  cents  per  barrel— but  without 
avail. 

They  further  alleged  that  their  former  customers  continued  in 
the  business  of  refining  cmde  oil  at  Pittsburg  and  vicinity,  and 
were  porchasers  of  crude  petroleum,  but  that  by  reason  of  the 
above  arrangement,  they  were  compelled  to  withdraw  their 
patronage  from  plaintifis,  and  supply  Uiemselves  with  oil  brought 
via  the  railroad. 

The  plaintiflfe  having  closed  their  testimony,  counsel  for  de- 
fendants move  the  court  for  judgment  of  peremptory  nonsuit,  for 
the  following  reasons : 

1.  No  evidence  has  been  given  connecting  the  Pennsylvania  R  R 
Co.,  one  of  the  defendants,  with  the  combination  declared  npon. 
3.  There  is  no  evidence  of  any  illegal  combination  for  any  pur- 
pose. There  is  no  evidence  of  any  combination  for  an  ill^al  pur- 
pose, and  especially  none  from  wnich  the  jury  could  find  a  mali- 
cious injury  "  to  the  plaintifis  in  their  busings."  4,  There  is  no 
evidence  oi  an  nulawtul  combination  between  the  defendants  for 
the  purpose  of,  and  resniting  in,  "  actual  legal  damages"  to  the 
plaintifEs. 

The  court  said :  "  We  do  not  see  how  we  could  sustain  a  verdict 
for  the  plaintiff  under  the  evidence,  and,  therefore,  jadgment  of 
nonsuit  granted  with  leave,  &c." 

This  action  of  the  court  was  assigned  for  error  by  plaintifis,  who 
took  this  writ. 

M.  W.  Acheson  and  D.  T.  Watson,  for  plaintifEs  in  error. — The 
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fact  of  eoDspiracy  need  not  be  proved,  but  may  be  collected  from 
other  circnmstances :  Com.  v.  Corlies,  S  Brew.  579 ;  and  the  eon- 
cmring  coDdact  of  the  defendants  need  not  be  proved ;  Whar.  Crim. 
Law,  sect.  2355 ;  Com.  v.  Warren,  6  Mass.  74  \  Com.  v.  Crownin- 
shield,  10  Pick.  497.  In  the  King  v.  Parsons  et  al.,  1  W.  Bl.  893, 
it  was  declared  iiy  Lord  ManBiieid,  that  there  is  no  occasion  to 
prove  the  actual  fact  of  conspiracy,  bat  it  may  be  deduced  from 
collateral  circumBtancee.     See  also  Kex  v.  Murphj,  8  0.  &  P.  397. 

Combination  is  criminal,  when  the  act  to  be  done  has  a  necessary 
tendency  to  prejudice  the  public  or  oppress  individuals :  Cora.  v. 
Carliflle,  Brightly  Rep.  40 ;  Cora.  v.  Taick,  1  Brew.  511 ;  Com.  v. 
Eilpatrick,  15  l!^.  lut.  347. 

Or  when  the  act  to  be  done  necessarily  tends  to  prejudice  the 
pablto  or  oppress  individuals,  by  unjustly  subjecting  them  to  the 
power  of  tne  confederates :  Horris  Run  Coal  Co.  v.  Barclay  Coal 
Co.,  18  P.  F.  Smith,  174.  If  the  motives  of  the  confederates  he  to 
oppress,  the  means  they  use  unlawful,  or  the  conseonences  to  others 
injarious,  their  confederation  will  become  a  conspiracy :  Id.  187. 

On  a  railroad,  up  to  its  capacity  to  accommodate,  equality  must 
exist  at  the  same  rates  of  transportation,  and  as  far  as  possible  in 
accommodation :  The  Cumberhind  Valley  R.  R.  Co.'s  Appeal,  12 
P.  F.  Smith,  218 ;  Twells  v.  Pennsylvania  R.  R.  Co.,  8  Am.  Law 
K^.  (N.  S.)  728 ;  Sandford  v.'R.tL  Co.,  12  Harris,  381. 

The  least  degree  of  concert  or  collusion  between  parties  to  an 
illegal  transaction,  makes  the  act  of  one  the  act  of  all ;  and  the  acts 
and  declarations  of  one  may  be  given  in  evidence  to  affect  the 
others :  Gibbs  v.  Neely,  7  Watts,  306 ;  Bums  v.  McOabe,  22  P. 
F.  Smith,  315 ;  Confer  v.  McKeal,  24  Id.  112 ;  1  GroenL  on  Ev., 
sect  111 ;  Bredin  v.  Bredin,  3  Barr,  81. 

The  discrimination  under  this  combination  in  favor  of  refined 
oil,  the  product  of  crude  transported  to  the  Pittsburgh  refineries 
via  the  Allegheny  Yalley  RailrcMid,  and  against  refined  oil,  the  prod- 
uct of  crude  transported  to  these  refineries  via  the  Alleglieny 
river,  cannot  be  justified.  It  is  condemned  by  the  decisions  of  this 
court  in  the  cases  cited. 

The  evidence  also  established  indisputably  that,  in  oonseqnence 
of  this  combination  between  the  defendant  companies,  and  their 
united  action  in  carrying  out  their  system  of  nnlawf  ol  discrimina- 
tion, the  plaintiff  respectively,  were  serionsly  injnred  in  their 
business.  The  disastrous  efieot  upon  the  plaintifis  was  direct  and 
immediate. 

Hampton  and  Dalzell,  for  defendants  in  error.— Anthority  to 
enter  into  arrangements  and  contracts  with  other  connecting  car- 
riers, for  the  purpose  of  providing  through  transportation,  is  an 
incident  of  railroad  corporations,  unless  withheld  by  the  terms  of 
their  charters :  Perkins  v.  P.  S.  &  P.  R.  R.  Co.,  47  Me.  578 ;  Old 
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Colony  R.  R  Co.  w.  ETana,  6  Gray,  25.  And  contracta  of  thia 
kind,  when  made  with  a  bona  6de  pni-post!  to  r^nlate  traffic  in  a 
reasonable  manner,  are  generally  held  good :  1  I^dfield  on  Kailv. 
612;  S.  W.  R.  R.  v.  Redmond,  100  E.  C.  L.  R.  674;  Darling  v. 
Boeton  and  Worcester  R  R  Co.,  11  Allen,  298;  Gaes  v.  N.  Y., 
P.  &  B.  R  R  Co.,  99  MasB.  220.  Contracta  between  railroad 
companies  for  division  of  fares  and  freights  are  legal :  Suseex  R.  R. 
Co.  V.  Morris  and  Eeeex  R  R  Co.,  4  G  E.  Green,  13.  Tlie  right 
of  railroad  corporations  to  divide  through  fares  and  freights  on 
aathorized  lines,  or  to  offer  inducements  by  a  reduction  in  rates  to 
eecnre  freights  and  travel  orer  snch  lines,  are  contracts  concerning 
their  own  authorized  bneinesB,  and  not  objectionable  unleee  uncon- 
edouable:  M.  &  E.  R  R  Co.  «.  Sussex  R  R  Co.,  5  C.  E.  Green, 
MS.  Snch  contracts  are  not  only  not  ultra  vires,  but,  on  the 
contrazy,  it  is  the  dn^  of  a  rMlroad  company  to  increase  its  busi- 
ness by  all  usual  and  customary  means:  Stewart  v.  Erie  and 
Western  R  R  Co.,  17  Minn.  890. 

Contracts  for  through  rates  of  freight  and  travel  are  not  only 
nsual  and  costomary,  out  they  are  notorioosly  consistent  with  the 
railway  policv  of  the  whole  coimtry.  They  are  its  basis  and  the 
means  whereby  onr  railroads,  instead  of  being  merely  State,  have 
become  national  highways.  Special  rates  may  be  made  for  special 
shippers,  as  a  clase,  to  secure  bnsinesa :  Fitchburg  R.  R  Co.  v. 
Gage  et  al.,  12  Gray,  899 ;  Shipper  v.  Pennsylvania  R  R  Co., 
11  Wright,  838 ;  Heiah  v.  Northern  Central  Ry.  Co.,  84  P.  F. 
Smith,  181. 

This  arrangement  was  not  oppressive  to  the  public.  It  cheapened 
freights,  and  tended  thus  to  buitd  np  the  refinmg  business  of  Pitts- 
burgh. The  clearest  proof  of  its  beneficial  effect  is  to  be  found  in 
the  fact  that  every  refiner  in  Fittsbntvh  availed  himself  of  its 
terms.  Instead  of  limiting  the  oil  supp^  in  the  general  market, 
it  increased  it.  The  defendants  earned  all  the  year  round  and 
without  restriction  as  to  quantity ;  the  plaintiff  could  only  carry 
during  a  portion  of  the  year,  and  then  only  a  limited  quantity. 
The  Mfendanta  are,  therefore  within  the  test  laid  down  by  Tindal, 
C.  J.,  in  Homer  v.  Graves,  7  Kng.  785,  cited  by  Aokbw,  C,  J., 
in  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  18  P.  F.  Smith,  185. 
Deductions  of  one  of  two  persons  chained  with  combining  or  con- 
spiring to  defraud  another,  are  not  evidence  against  the  absent 
party  until  evidence  of  the  combination  for  the  purpose  charged  be 
eiven :  Helser  v.  McGrath,  8  P.  F.  Smith,  458.  To  mate  sneh 
aecluntions  competent  there  must  be  primary  evidence  of  a  coUq- 
sive  combination  for  a  common  purpose:  McDowell  v.  Riseel,  1 
Wright,  164;  Scott  v.  Baker,  Id.  380;  Scott  v.  Heilager,  3 
Harn8,988. 

And  evidence  tihat  each  <me  of  the  alleged  conspirators  acted 
illegally,  will  not  support  the  action  without  evidence  that  they 
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conspired  to  do  the  illegal  act:  Nevall  v.  Jenkins,  2  Ca«ey,  1S9; 
Gannce  «.  Backhonse  et  al.,  1  Wright,  S50. 

Mkbcdb,  J. — These  two  caaea  were  aivued  together.  They  in- 
Tolve  the  same  questions.  The  coort  below  ordered  a  compnlsory 
nonsuit  in  each  case,  and  refused  to  take  off  t]ie  judgments. 
■  They  are  actions  on  the  case  against  the  defendanto  for  con- 
Epiracy  and  injury  to  the  plaintifiB  respectively,  in  their  bnsinees. 
The  latter  were  engaged  in  tlie  transportation  of  crude  oil,  in  boats 
and  barges  down  the  AUwheny  river,  from  tlie  oil  regions  of  Penn- 
Bjlraoia  to  Pittsburg.  The  All^heuy  Valley  R.  K.  Co.  was  en- 
gaged in  transporting  it  by  rail.  The  crude  oil  was  brought  to 
Pittsburgh  by  both  niodee,  principally  for  the  purpose  of  oeine 
there  refined,  and  then  sent  to  the  seaboard  for  market.  Competi- 
tion was  thus  created.  The  railroad  company  had  some  advantages 
over  the  bargemen.  At  some  seasons  of  the  year  there  was  an 
insufficiency  of  water  in  the  river,  at  others  it  was  frozen,  Tlie 
railroad  coold  carry  at  all  times.  At  first  the  crude  oil  was  carried 
in  barrels.  As  the  quantity  largely  increased,  tanks  were  snbsti- 
tnted.  This  made  transportation  by  railroad  more  desirable,  and 
gave  it  an  additional  advantage. 

The  caose  of  complaint  is,  that  the  Allegheny  Valley  K.  R.  Oo. 
entered  into  an  arrangement  with  the  Pennsylvania  R.  R.  Co.,  the 
effect  of  which  was  to  take  from  the  plaintiffs  that  transportation 
of  oil  which  they  otherwise  would  have  obtained.  It  ia  not  com- 
plained  that  the  price  of  freight  from  Pittsburgh  east  was  increased 
by  this  arrangement,  nor  that  the  public  in  any  manner  suffered 
thereby. 

Each  party  had  an  nndouhted  right  to  enter  into  a  jost  and  fair 
arrangement  with  a  corporation  or  aasociation  of  men,  whereby  its 
bosinesB  should  be  increased,  although  the  effect  of  the  arrangement 
may  have  been  to  take  business  from  the  other.  Either  party,  with 
a  view  of  increasing  its  business,  may  extend  more  favorable  terms 
to  all  shipperB,  although  others  engaged  in  the  same  bosinees  may 
incidentally  be  injured  thereby.  The  fact  that  the  public  patronize 
those  lines  of  transportation  which  give  the  most  favorable  terms, 
constitutes  no  jost  ground  of  complaint.  What  then  are  the  facts  i 
It  is  shown  that  each  party  earned  crude  oil  from  any  point  at 
which  it  was  taken,  to  Pittabnrgh  and  its  vicinity,  at  one  rate,  withont 
r^ard  to  the  dlstuice ;  and  that  refiners  had  a  uniform  through  rate 
for  refined  oil  to  the  seaboard  via  Allegheny  Valley  and  Pennsylvania 
Railroads  from  any  given  point  where  me  crude  oil  first  reached 
the  former  road.  The  Allegheny  Valley  Road  crosses  the  Western 
Pennsylvania  Railroad  at  Allegheny  Junction,  and  by  means 
of  the  latter  road  connects  with  trie  main  line  of  the  Pennsylvania 
Railroad  In  order  to  more  successfully  compete  with  the  river 
transportation,  the  Allegheny  Valley  Road  carried  crude  oil  to  the 
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refinery  at  Pittebnrsh,  and  its  mannfactnred  product  to  AU^ienj 
JanctioD  at  one  nniforiu  rate,  thus  giving  to  all  the  refiu^irB  at  Fitla- 
bai^h  as  favomble  terms  as  if  their  refineries  h&d  been  located  at 
Alleghenj  Junction.  They  had  one  uniform  rate  on  oil  from  the 
oil  regions  to  the  seaboard.  We  are  nnable  to  discover  anything 
unjust  or  unfair  in  this.  To  deny  this  right  to  the  Alleffheny 
Valley  Itoad  would  be  an  nnwarranted  interference  with  the ' 
management  of  it«  bnsineas,  and  would  deprive  the  public  of  tite 
benefit  of  the  competition  to  which  it  is  justly  entitled. 

Then  as  to  the  action  of  the  Pennsylvania  R.  K,  Co.,  in  the  trans- 
portation of  refined  oil  from  Pittsburgh  east.  It  was  carried  over 
the  road  of  each  company.  Each  was  entitled  to  and  received  its 
share  of  the  money  thus  earned.  The  fact  that  it  was  first  all  paid 
to  one  and  afterwards  adjusted  between  them,  pves  the  plaintifb 
no  right  to  complain.  I'heee  two  companies  had  the  right  either 
for  their  own  convenience  or  for  the  convenience  of  the  refiners 
and  shipperB  to  require  the  whole  freight  on  refined  oil  to  be  paid 
to  the  one  that  first  carried  it.  The  nght  of  connecting  railroad 
corporations  to  make  contracts  for  through  rates,  is  incident  to  their 

nwers  unless  prohibited  by  their  charters.  1  Eedf.  on  Rys,  sec 
6 :  Perkins  v.  P.  S.  &  P.  R.  R.  Co.,  47  Maine,  573 ;  Sussex  R.  E. 
Co.  V.  Morris  &  Essex  R.  R.  Co.,  4  C.  E.  Green,  13 ;  M.  &  E.  R.  K. 
Co.  V.  Sussex  R.  R.  Co.,  5  Id.  543.  In  the  present  case  the  right 
was  not  prohibited.  It  was  exercised  in  a  just  and  reasonable 
manner.  It  was  not  anconscionable.  The  Pennsylvania  R.  R.  Co. 
carried  refined  oil  at  no  different  rate,  whether  it  was  the  product 
of  crude  oil  brought  to  Pittsburgh  by  r«l  or  by  water.  The  same 
rate  was  charged  to  each.  The  mode  of  receiving  its  pay  was  dif- 
ferent. That  carried  by  water  paid  in  money  only ;  tiat  by  rail 
partly  in  receipts  showing  money  already  paid.  This  was  no 
rebate.  It  was  no  unjust  discrimination.  Neither  company  re- 
ceived any  share  of  the  other's  earnings.  Each  received  its  own. 
We  see  nothing  unjust  or  unequitable  m  the  arrangement  proved 
on  the  part  of  either  of  the  defendants.  It  is  not  a  restraint  on 
trade,  as  in  Morris  Coal  Co.  «.  Barclay  Coal  Co.,  18  P.  F.  Smith, 
173 ;  nor  does  it  come  within  the  principle  condemned  in  Twells 
V.  Penn.  R.  R.  Co.,  3  Am.  Law  Reg.  (N.  S.)  728.  If  the  plaintife 
suffered  thereby  it  is  an  incident  often  occurring  to  persons  engaged 
in  transportation,  as  new  modes  are  adopted  and  reduced  rates 
thereby  established.  Neither  corporations  nor  individuals  ought  to 
be  denied  all  reasonable  benefits  which  flow  from  the  active  com- 
petition of  trade. 

Having  the  right  to  adopt  rates  lower  than  crude  oil  could  bo 
carried  in  barges,  the  fact  that  the  president  of  the  railroad  com- 
pany expressed  an  intention  of  driving  all  the  business  away  from 
the  barges,  cannot  change  the  ease.  His  object  was  to  secure 
freight  for  his  road.    The  fact  that  he  foraeaw  the  result  of  his 
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efforts  in  so  doiog,  and  also  declared  it,  matters  not.  Neither  he 
nor  the  ccmpany  which  he  represented  was  thereby  compelled  to 
r^az  all  joBt  and  reasonable  methods  to  increase  the  business  of  the 
road.  It  is  mmecessary  to  refer  specificallj  to  other  matters  dis- 
cussed. In  view  of  the  whole  evidence,  and  the  questions  of  law 
arieins  thereon,  the  learned  judge  committed  no  error. 
Jiu^ment  affirmed  in  each  case. 


is  included  tbe  obligation  to  treat  the  public  with  equalitj  and  fairness, 
cannot  be  presumed  that  it  was  the  legislative  intent  to  vest  in  the  companj 
Uw  power  to  cut;  one  man's  goods  at  one  rate  and  another's  at  another  rate. 
The  doctrine  of  the  common  law  appears  olearly  to  be  that  all  undue  and 
uueuonable  discrimiuatioas  of  this  character  are  illegal.  In  order  to  make 
tUi  clear  beyond  all  peradventure,  general  statutes  have  from  time  to  time 
been  passed  in  England  to  this  effect,  and  clauses  of  the  same  purport  are 
nsaally  inserted  into  English  rulwaj  charters.  These  legislative  provisions 
an,  however,  merelj  decuratory  of  the  common  law.  Bee  Rockford  e.  Q.J. 
B.Co.,  10  M.  AW.  see;  Parker  B.Q.  W.  R.  Co.,  7  M.A;  G.  208;  Crouch  e. 
L.4N.'W.  K.  R  Co.,  3C.  &K.  78B;  Parker  e.  Q.  N.  R.  Co.,  11  C.  B.54B; 
Idwaids  e.  O.  W.  R.  Co.,  11  C.  B.  66B;  Crouch  c.  G.  N.  R  Co.,  9  W.  H.  & 
O.  SSe;  Rnnie  v.  G.  &  B.  W.  R.  Co.,  2  HcQ.  H.  L.  Cas.  177;  Crouch  e.  O. 
N.  R.,  11  H.  &Q.  742;  Barker  t>.  H.  R.,18C.  B.4e;  Caterham  R.  Co.  v.  L. 
B,  A  8.  C.  R  Co.,  1  C.  B.  (N.  B.)  410;  Barret  f.  O.  N.  R  Co.,  id.  438;  Ran- 
■ome  e.  B.  C.  R  Co.,  id.  437;  Oslade  «.  N.  E.  R  Co.,  id.  454;  Harriott  e.  L. 
4B.  W.  R.  Co.,id.4B8;  BeadeU  «.  E.  C.  R  Co.,  3  C.  B.  (N.  8.)  609;  Punter 
«.  L.  R  &  B.  C.  R  Co.,  id.  702;  Bazendale  t.  N.  B.  R  Co.,  8  C.  B.  (N.  B.) 
834;  Harris  t>.  C.  &  W.  R  Co.,  id,  893;  Jonea  o.  E.  C.  R  Co.,  id.  718;  Baz- 
endale ».  E.  C.  RCa,  4C.  B.  (N.  8.)a8;  Rausomee.  B.  C.  R  Co.,  id.  18S; 
Cooper  e.L.  &  B.  W.  R  Co.,  id.  788;  Piddington  «.  B.  £.  R  Co.,  S  C.  R(N. 
&)11;  Bazendale  V.  G.  W.  R  Co.,  id.  809,  id.  886;  Nicholson  e.  G.  W.  R 
Co.,  id.  see;  Garton  t.  B.  A  E.  R  R  Co.,  6  C.  B.  OS.  B.)  089;  Bennett  e.M. 

B.  4  L.  B.  Co.,  id.  707;  Nicholson  o.  G.  W.  R.  Co.,  7  C.  B.  (N.  8.)  786; 
Bansome  «.  E.  C.  R  Co.,  8  C.  B.  (N.  8.)  70S;  Garton  r.  B.  &  E.  R.  Co.,  1  B. 
4  a,  112;  Bazendale  t>.  B.  4  E.  R  Co.,  11  C.  R  (N.8.)787;  8.G.,  laC.B. 
{H.  S.)68;  S.  C,  id.  T8;  B.  C^  14  C.B.  (N.B.)  1;  8.  0.,  16  C.  B.  (N.  8.)  187; 
&  C,  L.  R,  1  Ezcb.  187;  Branlef  o.  8.  B.  R  Co.,  13  C.  B.  (N.  B.)  68;  Sut- 
ton e.  G.  W.  R.  Co.,  8  H.  &  C.  800;    Palmer  e.  L.  4  B.  W.  R  Co.,  L.  R,  6 

C.  P.  194;  West «.  L.  &  N.  W.  R  Co.,  L.  R,  B  C.  P.  622;  Parkinson  t.  G. 
W.  R  Co.,  L.  R,  6  C.  P.  054. 

In  America  such  statutory  proviaionB  are  not  w>  common,  but  the  common 
kw  rule  is  just  as  definitely  established.  N.  E.  Ezprees  Co.  «.  H.  G.  R 
Co.,  57  He.  188;  Sandford  c.  R  R  Co.,  34  Pa.  8t  878;  C.  4  B  Q.  R  R  Co. 
V.  Parks,  IS  Bl.  460;  Pitchborg  R  R  Co.  e.  Qraj,  12  Grav,  898;  8argentt>. 
Boston  4  L.  R  Co.,  115  Haas.  416;  UcDuffie  t.  Portland  R  R  Co.,  52  H. 
H.480. 

But  this  rule,  being  foaoded  on  dictates  of  public  polity,  is  not  to  be  so 
construed  as  to  interfere  with  public  interests,  or  to  prohibit  anj  reasonable 
arrangement  which  may  be  made  by  a  nilroad  company  as  regards  its  rates 
for  freight,  so  ae  to  fadUtate  or  increase  its  business.  A  railroad  company 
may,  therefore,  unless  ezpreasly  prohibited  by  statute,  charge  less  rates  for 
through  transportation  than  for  local  traffic.  Bhipper  «.  Penna.  R.  R  Co., 
47Penn.  Bt.  888;  Btewartv.  Erie  4  W.  Trans.  Co.,  17  Uinn.  872;  and  tmiy 
■oree  to  cbarse  less  freight  of  a  constant  ahipper  of  goods  in  large  (quantities 
UIB  of  an  uifrequent  shipper  of  small  amounts.     See  the  English  cases 
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afandy  dted.  Bat  io  tbeae  cases  the  comMUij  hu  been  generaltj  tMi^ti 
to  than  tbat  tbe  diacrimination  ma  founded  either  upon  an  immediate 
beoefit  to  them  in  the  reduction  of  an  average  coet  of  traoBportation  or  a 
resulting  beoeflt  bj  reason  of  the  increase  in  the  amount  of  goods  carritd. 
Crouch  •.  R.  R.  Co.,  8  C.  A  K.  789;  Parker  o.  G.  W.  a  Co.,  11  C.  B.  548; 
PJckford  V.  Grand  Junction  B.,  10  U.  &  W.  899;  Bazendale  e.  O.  W.  K  Co., 
94  B.  C.  L.  B.,  809;  Pidtngton  e.  &  B.  B.  Co.,  94  £.  C.  L.  R.  Ill;  Garten 
t.  R.  Co.,  101  £.  C.  L.  R  lia. 

If  the  company  cannot  proTS  this  they  cannot  Justify  the  discriminatioQ. 
It  was  held,  accordingly,  in  Twellif.  Peuna.  B.  R.  Co.,  8  Am.  L.  Beg;  (N.  8.) 
7S8,  that  a  company  could  not  justify  a  discrimination  in  its  chaises  in  f aror 
of  tJtose  shippers  who  forward  their  goods  by  a  certain  road  beyond  the  ter- 
minus of  tbe  company's  road.     This  would  seem  to  be  dearly  right 

The  question  here  raised  was  a  very  difierent  one.  The  discrimination 
complained  of  clearly  threw  business  into  the  companies'  handa,  and  was 
not  therefore  illegal. 

Tbat  both  companies  had  the  power  to  enter  into  a  contract  of  this  kind 
cannot  be  doubted.  Itwas  Inddentnl  to  their  chartered  rights,  to  be  inferred 
from  the  grant  of  their  franchises.  Buflett «.  Troy  B.  B.  Co.,  40  N.  Y.  1S8; 
Parish  «.  Wheeler,  21 N.  Y.  494 ;  field  on  Corp.  009.  See  also  the  csms  dted 
in  the  opinion. 

That  the  contract  was  not  within  the  prohibition  of  Vonis  Coal  Co.  e. 
Bands^  Coal  Co.  (S8  Penna.  Bt.  17S)  is  very  evident  The  rule  there  laid 
down  14  that  any  combination  between  corpcffations  producing  an  injurtoiu 
effect  on  the  public,  as  by  i^Blng  artlfldally  the  pnoe  of  some  commodity 
required  for  public  consumption,  is  illegal  and  void.  Oregon  Steam  Nav. 
Co.  •.  Winter,  SO  Wallace,  M;  Maguiie  e.  Smock,  43  Ind.  1 ;  Bowen  «.  1[»- 
theaoD,  14  Allen,  99;  Carew  v.  Butaerford,  109  Maes.  1 ;  Oale  e,  Kalamaioo, 
SS  Mich.  844 ;  Sampson  e.  Shaw,  101  Ham.  14« ;  Crawford  e.  Wick,  18  Ohia 
(N.  S.)  190. 

In  the  present  ease,  however,  the  agreement  In  qnestion  was  not  open  to 
this  objection.     To  the  publio  at  large  it  was,  on  the  contrary,  r^er  bene- 


Thb  Urioh  B.  B.  TsAirersB  ahd  8took  Yabd  Oa 

V. 

JOHK  HOOBS. 

(Adeanee  (km,  IndioHO.    JoMiarf  98,  ISSS.) 

The  Panhandle  and  Junction  rtdlroads  crossed  Moore's  land,  side  by  dde,  in 
a  straight  line,  nearly  east  and  irest,  on  a  right  of  way  100  feet  wide,  wuch 
they  had  boi^t  and  paid  for;  these  roads  went  between  Moore's  bouse  <» 
the  north  and  his  bom  on  the  sonth;  within  100  feet  of  each  of  these  build' 
ings  tbe  ri|^t  of  way  extends;  a  lane  led  into  the  public  highway,  which 
lane  ran  north  and  aoutb,  between  tbe  bonse  on  tbe  west  and  the  barn  on 
tbe  east;  and  the  right  of  way  of  tbe  two  railroads  crossed  this  lane  between 
tbe  bouse  on  tbe  north  and  tbe  bam  on  tbe  south.  The  ground  ap|aopriated 
for  its  main  line  by  the  Union  R.  B.  Transfer  and  Stock  Yard  Co.  was  a 
strip  eeven^-STS  feet  wide  along  all  tbe  east  line  of  Moore's  land;  the  booM 
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■nd  twin  stood  nearly  midway  between  the  eut  and  west  line  of  bis  land 
uid  TOO  feet  west  of  such  appro])Tiation,  which  ran  nearly  north  and  south, 
eroaring  the  Panhandle  and  Juoction  roads  at  nearly  right  angles.  The  switch 
be«ut  at  the  main  line  ?00  feet  south  of  the  Panhaadle  and  Junction  roads 
and  crossed  Moore's  land,  crossing  north- westward ly,  and  joins  the  right  of 
way  of  the  other  two  roads  fifty  feet  east  of  the  lane.  The  court,  amone 
other  things,  instmcted  the  jury  that  "  the  condition  of  the  Junction  and 
Panhandle  roads  at  the  date  of  appropriation  can  only  be  considered  in  esti- 
mating the  value  of  the  ingress  and  egress  upon  the  east  of  Hooia's  land  to 
and  from  the  residue  not  appropriated  by  the  Belt  (Union  R.  R  Transfer  and 
Stock  Yard)  road."    Bdd,  error. 

Proof  at  what  other  land  than  that  appropriated,  but  in  the  same  neigh- 
borhood, could  be  bought  for  is  inadmissible. 

Where  imi>roper  evidence  is  admitted  the  presumption,  on  appeal,  it  that 
it  misled  the  jury;  and  such  error  is  sufficienl  to  reverse  the  case  nnleu  the 
contrary  claarly  appears. 

Proof  was  held  admissible  to  show  that  the  effect  of  the  Union  R.  R 
Transfer  and  Stock  Yard  Oo.  crossing  the  other  two  railroads  was  to  cause 
the  carv  of  the  two  last  roads  to  blockade  Moore's  ingress  and  egress  to  his 
property. 

The  value  of  the  land  appropriated  to  In 

If  a  witness  for  the  railroad  is  asked  ( 
sold  land  for  in  the  nraghborhood  of  the  land  appropriated  and  answers  it, 
he  may  on  re-eXBfflinatioD  be  asked  if  he  had  not  also  sold  other  land  ttuui 
that  referred  to  on  crosa-ezamination  at  a  much  lower  rate  per  acre. 

The  court  may  Umit  the  number  of  witneasea  to  testify  on  either  side  of 


TsB  opinion  of  the  court  was  deliTered  hj  BiosmLL,  Ooiaas- 

8IOBKE : 

Clajpool  and  Eetchnm,  for  appellee. 

Samme  Boacb,  and  Harrison,  Hinee  &  Miller,  for  appellant 

BlOENBLL,  C. — The  appellant  appropriated  land  of  the  appellee 
for  the  use  of  its  railroad ;  damages  were  aseeeeed  in  favor  of  ibo 
appellee  at  four  thousand  dollars ;  and  he  appealed  to  the  superior 
conrt  of  Marion  county  alleging  inadequate  damages. 

A  change  of  venue  wae  taken  to  the  Johnson  circuit  court, 
where  a  jury  gave  the  appellee  {7000. 

The  app^lants'  motion  for  a  new  trial  was  overruled,  judgment 
rendered  upon  the  verdict,  and  the  appeal  was  taken. 

The  only  error  assigned  is  the  overruling  of  the  motion  for  a 
new  trial ;  the  only  reasons  for  a  new  trial  discussed  in  the  appel- 
lants* brief  are,  1.  Error  in  the  ninth  instmction  ;  2.  Error  in  ad- 
mitting certain  testimony  of  William  Hadley  ;  3,  Error  in  admit- 
ting obtain  testimony  oi  Thomas  Goodwin ;  4.  Error  in  admitting 
certain  testimony  of  John  Moore,  Peter  Kealing  and  David 
Brower ;  6.  Error  in  admitting  certain  testimony  of  William  C. 
Smock ;  6.  Error  in  admitting  certain  testimony  of  John  S.  Spann, 
and  in  excluding  other  testimony  of  said  Spann ;  7.  Error  in  re- 
fosing  to  require  the  jury  to  answer  inten'ogatories ;  8.  Error  in 


Digitized  t,  Google 


848  UNION  E.  E.  T.  AND  8.  T.  00.  V.  MOOEE. 

;  to  permit  more  than  eleven  wituesaes  to  be  examined  on 


each  B 

It  appeared  in  evidence  that  the  Panhandle  and  Junction  nSl- 
roads  croee  the  appellee's  land  side  bj  side,  in  a  straight  line,  nearly 
east  and  west,  on  a  right  of  w&j  aboat  one  hundred  feet  wide, 
which  they  bought  and  paid  for,  and  had  been  nsing  conetantly 
for  fifteen  years.  These  roads  go  between  the  appellee's  honse  on 
the  north,  and  his  bam  on  the  sonth ;  within  one  hnndred  feet  of 
each  of  these  bnildings  the  right  of  way  extends.  There  is  a  lane 
leading  into  the  national  road,  which  lane  runs  north  and  sonth, 
between  the  appellee's  honse  on  the  west  and  his  bam  on  the  east; 
and  the  right  of  way  of  said  two  railroads  crosses  this  luie  between 
said  honse  on  the  north  and  said  bam  on  the  south. 

The  ground  appropriated  by  the  appellant  for  its  main  line  is 
a  strip  aeventy-fire  feet  wide  along  all  the  east  line  of  appellee's 
land;  said  honse  and  bam  stand  nearly  midway  between  the  east 
and  west  hnee  of  appellee's  land, — somewhat  nearer  to  the  west 
line, — and  upwards  of  700  feet  west  of  appellant's  appropriation 
for  its  main  line,  which  mns  nearly  north  and  south,  crossing  the 
Panhandle  and  Junction  roads  nearly  at  a  right  angle. 

The  ground  appropriated  by  the  appellant  for  its  switch  begins 
at  its  main  line,  aoont  700  feet  south  of  the  Panhandle  and  Junc- 
tion roads,  and  croeses  appellee's  land,  curving  north-westerly,  and 
joins  the  right  of  way  of  tne  other  two  roads  about  fifty  feet  east  of 
the  lane  aforesaid.  Appellee's  land  had  been  used  as  a  farm.  His 
west  line  is  two  and  a  naif  miles  east  of  the  court-house,  in  Indian- 
apolis, and  the  claim  was  that  the  land  was  of  special  value  for 
suburban  residences.  East  of  appellants'  main  line,  and  sonth  of 
the  Panhandle  and  Junction  roaos,  is  a  little  place  called  Stratford, 
having  four  or  fire  honsee. 

The  appellants'  road  is  generally  called  the  "  Belt  Koad." 

The  9th  instmction  was  aa  follows  :  "  As  I  have  sng^eeted,  you 
'Cannot  allow  Moore  any  future   or  contingent  value,  that  is,  in 

Sroepect,  for  his  land  ;  yet  it  is  proper,  in  assessing  the  damages  of 
[oore  upon  the  lands  not  appropnated,  to  consider  the  effect  of 
the  future  occupation  and  use  of  the  lands  appropriated  by  the 
railroad  company  upon  the  residue  of  the  land,  considered  with 
reference  to  its  condition,  value,  location,  and  surroundings  at  the 
date  of  the  appropriation." 

It  is  proper  to  consider  the  condition  of  snch  land  with  reference 
to  Stratford  on  the  east,  the  public  highway  upon  the  north  and 
south,  the  cntting  of  the  land  by  the  Panhandle  and  Junction 
railroads,  and  all  uie  means  of  ingress  and  egress  of  said  Moore  to 
and  from  his  lands  at  the  date  of  the  appropriation,  together  with 
all  other  elements  of  convenience  and  mconvenience  surrounding 
Moore's  land,  to  assist  you  in  determining  the  damage  to'  the  reei- 
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doe  of  Moore's  land  not  appropriated  by  the  Belt  B.  "R.  Co.,  at 
the  date  of  the  appropriation. 

The  appellants^  cotmsel  concedes  that  thus  far  the  9th  instnic- 
tion  is  unobjectionable ;  but  he  claims  that  the  concluding  para- 
g;raph,  in  the  following  language,  was  wrong ;  "  But  the  condition 
of  the  Junction  and  Panhandle  roade  at  the  date  of  the  appropri- 
ation can  only  be  considered  in  estimating  the  valoe  of  the  ingress 
and  egress  npon  the  east  of  Moore's  land,  to  and  from  the  residne 
not  appropnated  by  the  Belt  road." 

Upon  tnis  it  seems  clear  that  whether  the  land  had  special  valae 
as  a  site  for  Btibnrban  reradences  or  not,  if  there  were  two  rail- 
roads already  there,  crossing  the  plaintifPs  land  as  hereinbefore 
deecribed,  and  the  Belt  road  was  to  be  near  them,  crossing  both 
of  them  on  plaintiffs  land,  and  joining  one  of  them  with  its  switch 
near  the  plamtiffs  bam,  then  in  estimating  the  effect  of  the  new 
road  upon  the  value  of  land  so  situated  the  existing  condition  and 
operation  of  the  two  roads  already  there  ought  to  be  considered 
in  estimating  the  value  of  the  land  taken  by  the  new  road,  and  also 
the  valae  of  the  remaining  land ;  and  it  was  error,  and  had  a  ten- 
dency to  mislead  the  jury,  to  tell  them  that  the  condition  of  the 
existing  roads  could  be  considered  only  in  reference  to  the  ingress 
■nd  ^esB  upon  the  east  side  of  said  land. 

William  Hadley,  a  witness  for  the  appellee,  had  testified  that 
Moore's  land  was  worth  $600  per  acre  for  the  entire  farm ;  on 
croBB-ezamination  said  it  conM  not  hare  been  sold  for  more  than 
$300  per  acre.  He  was  then  asked  on  cross-examination  if  he 
knew  of  any  sales  in  that  neighborhood  at  that  rate,  and  he  an- 
swered na 

Upon  re-examination  the  counsel  for  the  appellee,  over  the  objeo- 
tion  of  the  appellant,  was  permitted  to  ask  the  witness  and  the 
witness  to  answer  the  following  question ;  "  State  whether  or  not 
any  land  conld  have  been  bot^ht  in  that  neighborhood  at  less  than 
$500  an  acre  in  July,  1877."  This  was  not  a  proper  question. 
Tlie  matter  under  investigation  was  the  v^ne  of  Moore's  land. 
Wliat  other  land  could  be  oought  for  might  depend  upon  a  great 
many  circumstances  not  afiectmg  the  appellee's  land.  The  fact 
that  an  owner  of  land  will  not  seQ  for  less  than  a  given  price  is  no 
evidence  of  its  valne.  He  m&y  not  wish  to  sell  it  at  all;  and  the 
opinion  of  the  witness  that  the  land  in  that  neighborhood  could 
not  be  bought  for  less  than  $500  an  acre  was  either  a  merely  spec- 
ulative opinion  or,  if  founded  on  the  information  of  others,  it  was 
hearsay.  "WTien  such  evidence  is  improperly  admitted,  the  pre- 
iinmption  is  that  it  misleads  the  triers  of  the  fact,  nnless  the  con- 
trary clearly  appears,  ^ing  v.  Enterprise  Ins.  Co.,  45  Ind.  43 ; 
"WUeman  v.  Wiseman,  73  Ind.  112. 

Thomas  Goodwin  was  permitted,  over  the  objection  of  the  appel- 
lant, to  state  that  "  since  the  finishing  of  the  Belt  road  this  part 
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of  the  road  whore  it  joins  oa  is  almost  otMistantl^  obetrocted  bj 
locomotivee.  can  and  smoke ;"  and  this  witness  was  permittdd,  over 
the  like  objectioo,  to  answer  folly  as  to  the  ubetnictionB  opoo  tlie 
Paahaudle  and  Jnnction  roads  betweeD  plaintiff's  house  and  bam. 
The  objection  made  to  this  testimony  is  that  these  two  roads  bad 
bought  their  right  of  way,  and  were  entitled  to  use  it  themaelvee, 
and  to  permit  other  companies  to  nse  it,  as  fully  as  they  pleased ; 
and  that  such  increased  use  could  not  be  an  element  of  damage  in 
this  case.  But  the  testimony  of  Goodwin  was  competent,  as  tend- 
ing to  show  the  value  of  land  already  subject  to  such  incon- 
veniences ;  and  also  to  aid  the  jury  in  determining  the  valne  of  the 
ingress  and  egreea  to  and  from  Moore's  land  on  the  east  side. 
There  was  no  error  in  admitting  this  testimony  of  Goodwin. 

The  witnesses  John  Moore,  Peter  Kealing  and  David  Bronse 
were  asked  if  tiiev  knew  Uie  valne  of  the  bnd  in  controversy! 
The  appellant  objected  to  the  form  of  the  question.  He  now 
claims  tW  the  question  in  such  case  ought  to  be, "  as  to  the  market 
cwh  value."  It  is  not  necessary  that  lae  witness  should  be  asked ; 
it  is  enough  to  ask  turn  if  he  knows  the  value  of  the  land.  The 
valne  in  such  qnestion  means  the  cash  value.  If  the  witness  in 
his  answer  intends  anything  else  it  can  be  shown  upon  oroas-ezam- 
ination.  But  the  general  question,  Wbat  is  the  value  of  the  land 
per  acre  1  means  what  is  the  cash  value  per  acre.  There  was  no 
error  in  this  respect 

The  appellant  objected  also  to  the  following  qnestion,  pat  by 
the  appellee  to  John  S.  Spaon :  *'  How  rapid  has  been  the  increase 
in  the  price  of  land  lyinz  around  and  within  two  or  three  miles  of 
the  centre  of  the  city  donng  the  last  fifteen  years !"  This  question 
was  put  upon  cross^zaminatiou.  Spann  was  a  witness  for  appel- 
lant. He  nad  testified  generally  as  to  the  demand  for  land  aboat 
Indianapolis  since  the  panic  in  1^73 ;  and  that  the  intrinsic  value 
of  Moore's  land  was  $250  to  $300  per  acre ;  that  the  damage  to 
it  by  the  construction  of  the  Belt  road  was  |1000.  We  think  the 
question  did  not  go  beyond  the  reasonable  limits  of  a  cross-examin- 
ation, and  that  there  was  no  error  in  overruling  the  objection  to  it. 

In  croBS-examination  this  witness  was  asked  by  the  appellee, 
whether  within  the  past  two  years  he  had  not  sold  a  piece  of  land, 
about  4^  miles  from  Indianapolis,  for  $300  an  acref  He  replied 
he  had.  Then,  on  re-examination,  the  appellant  asked  him 
whether  he  had  not  sold  another  tract,  adjoining  the  former,  and 
as  good  as  the  former,  for  $125.  This  question  was  objected  to  by 
tlie  appellee  and  was  excluded  by  the  court.  The  witness  having 
been  permitted  to  answer  the  question  as  to  the  sale  of  land  in 
another  locality  for  $300  an  acre,  we  think  he  ought  to  have  been 
permitted  to  answer  the  question  as  to  a  sale  of  adjoining  land  at 
$125  an  acre.  If  there  was  any  relevancy  in  the  first  question, 
there  was  as  much  in  the  second. 
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The  argument  of  the  ease  began  on  the  27th  of  September  and 
aided  on  September  28th.  The  court  on  the  former  oi  these  davs 
notified  the  coDnsol  that  "  all  lostfuctionfi"  must  be  handed  to  me 
court  b;  ten  o'clock,  p.  h.,  of  that  day.  After  the  conclnsion  of 
the  argnment  the  appellants'  connsel  requested  the  court  to  in- 
struot  the  jury,  if  taej  should  render  a  general  verdict,  to  find 
specially  upon  particular  qaestions  of  fact,  then  snbmitt&J  to  the 
coart,  to  be  put  to  the  jury.    See  Practice  Act,  8ec.  336. 

The  bill  of  exceptiods  shows  that  the  conrt  refused  to  submit 
said  questions  to  tne  jnry,  "  becanee  they  were  not  submitted  in 
time  to  be  properly  oonsidered  by  the  oooit,  and  for  not  comply- 
inewith  the  order  of  the  court  heretofore  made,"  etc 

There  is  no  error  in  refosing  to  submit  interrogatories  to  a  jury 
when  they  are  presented  after  the  commencement  of  the  argument. 
Olasffow  V.  Habbe,  52  Ind.  339.  A  fortiori,  there  is  no  error  in 
refuamg  to  submit  them  when  presented  after  the  cocdouoQ  of 
the  argument.  The  conrt  below  must  decide  whether  an  interrog- 
ators 18  "relevant,  properly  framed,  and  presented  in  due  time/' 
Nicnola  v.  The  State  ex  rel.,  65  Ind.  512.  There  is  no  error  in  the 
JtotioD  of  the  oonrt  in  this  matter. 

Before  any  witness  had  been  examined  the  cout  notified  the 
parties  that  no  more  than  eleven  witnesses  on  each  ade  should  be 
ejcamined  as  to  the  value  of  the  property  in  controversy,  or  tiie 
injury  to  plaintiff  Moore's  farm  by  reason  of  t^e  location  and  oon- 
«tniotion  of  the  defendant's  road.  To  tills  anoooDcement  the  ap- 
pellants' counsel  at  the  time  excepted,  and  after  examining  the 
eleven  witnesses  allowed  by  the  court  offered  to  examine  two 
other  witnesses,  and  to  prove  by  them  the  value  of  plaintiff's  land 
and  his  damages  by  the  location  and  constmction  of  the  plaintiff's 
road. 

The  court  refused  to  hear  any  more  witneeses.  There  was  no 
error  in  this.  It  was  a  matter  within  the  discretion  of  the  court, 
and  the  record  shows  no  abuse  of  that  discretion.  Gardner  v.  The 
State,  4  Ind.  683.  In  Hubble  «.  Osbom,  31  Ind.  219,  it  was  held 
to  be  an  abuse  of  discretion  to  limit  a  party  to  one  witness  on  the 
Tital  point  of  his  case ;  but  in  a  case  of  this  Idnd  there  was  no  abuse 
of  discretion  on  notifying  the  parties  of  the  proposed  limitation  of 
tlie  number  of  witnesses;  and  there  is  nothing  in  the  record  which 
shows  abuse  of  discretion  in  the  snbseqnent  refusal  of  the  court  to 
hear  two  more  witnesses  for  the  appellant  npon  the  points  upon 
which  eleven  witnesses  had  already  oeen  examined  on  each  side. 
It  required  a  plain  case  of  abuse  to  justify  the  reversal  of  a  cause 
for  a  matter  depending  upon  discretion.  Morris  v.  Graves,  2 
Ind.  354 ;  Mulhollin  v.  The  State  of  Ind.,  646 ;  Trees  v.  Eakin,  9 
Ind.  664;  Coats  v.  Gregory,  10  Ind.  345. 

The  motion  for  a  new  trial  ought  to  have  been  sustained  on  ac- 
connt  of  the  errors  hereinbefore  pointed  out  in  the  9th  instruction, 
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and  in  the  admifiaion  of  part  of  Hadlejr's  teetimoDy  and  in  the 
ezclnaioQ  of  the  question  put  by  the  appellant  to  John  S.  Bpann. 
For  the  error  in  OTerroliuK  eaid  motion,  the  judgment  of  the  comt 
below  ought  to  be  reyeiseo. 

Per  CuBUM. 

It  ie  therefore  ordered  hj  tihe  court,  npon  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  is  hereby  in  allthiDgs 
reversed,  at  the  coete  of  the  appelle^  and,  this  eauae  ia  remandcMl 
for  a  new  triaL 

For  the  land  takea  or  injttted  the  owner  ie  to  receiTo  compeoMtloii.  Wbat 
tb&t  eompenution  is  to  b«  the  drcnmsUuiCM  of  each  partitralar  oaae  mnat  at 
couTM  determinft.  But  it  ia  in  all  cases  to  be  a  just  compensation — theactual 
Tslne  of  the  land  taken  or  the  actoal  injur;  done ;  that  la,  what  diaiiit«reat«d 
third  parties  wonld  pay  for  the  land  taken  or  injured  under  the  rariona  con- 
ditioiu  in  which  the  question  of  ralue  maj  ariae.  "In  making  reprisala  of 
this  kind  the  true  rule,  the  onljrule  which  will  do  equal  justice  to  all  partiea, 
is  to  determine  what  will  be  the  effect  of  the  proposed  change  upon  the  market 
value  of  the  property.  The  proper  inquiry  u,  what  is  it  now  fairly  worth  in 
the  market,  and  what  will  it  be  worth  after  the  improTement  is  made."  l^y 
&  Boston  K  R.  Co.  •.  Lee,  18  Barb.  ie9;  Union  Village,  etc.,  R.  R.  Co.,  6S 
Barb.  467;  B.C.,  M  Ho*r.Pr.4BO;  People  e.  Mayor,  2  Hon,  488;  Hyde  Park  e^ 
Dunham,  80  111.  SS9. 

The  Talue  the  owner  of  the  property  taken  places  npon  it  cannot  be  oon- 
ddered  as  the  tnu  bans  of  dam^es.  In  the  Hatter  of  Fuiman  Sbeet,  IT 
Wend.  Ug. 

The  dsmages  are  not  confined  to  the  actual  Talue  of  the  luid  taken,  bat  also 
to  consider  bow  the  taking  of  the  land  would  affect  that  not  taken.  AJbany 
Northern  R.  R.  Co.  e.  Lanaing,  IS  Barb.  68.  "What  waa  the  tairmarket  nine 
of  the  whole  property,  and  then  what  would  be  the  fair  mariEetable  valae  of 
the  property  not  taken!    The  difference  would  give  the  true  amount  of  com-* 

Sensation  to  be  awarded."  Canandaigua  &  Niagara  Falls  R  R.  Co.  e.  Payne, 
B  Barb.  378;  Black  River,  etc.,  R  R.  Co.  v.  Barnard,  S  Hun,  104;  Rocheater, 
etc.,RR  Co.!!.  Budloy,  6  How.  Pr.  467;  Delaware,  etc,R.RCo.  e.  Burson, 
61  Pa.  Bt.  8Se ;  Thombum's  Case,  7  8.  A  R  411 ;  Harvey's  Com,  11  Wright,  4U; 
Pittsburg,  etc,  R  R  Co.  v. Rose,  74  Pa.BL  863;  Bearle  e.  I^ckawanna,  etc., 
RRCo.,9CaBey,  ST;  Bast  Pa.  R R  Co.  d.  Hiester,  4  Wr^ht,  58;  Gidener  ». 

, ™,  ,    —     ™, _._     R.  R.  Co.  B.  Francis,  70  ni.  388;  Pages. 

Eberhart  e.  Chicago,  etc,  R  R  Co.,  Id. 

For  many  years  two  tracks  of  a  railroad  ran  diagonally  across  a  street  in 
front  of  a  lot  of  one  Judge,  upon  which  stood  his  grocery  store  and  dwelling- 
house.  In  1874  the  roilroaa  company  laid  two  additional  tracks  in  the 
street,  bringing  them  a  few  feet  nearer  Judge's  building.      Judge  offered  to 

Erove  that  sucn  additional  occupation  brought  heavily  laden  cars  near  hia 
uildiog  and  jarred  the  walb  so  seriously  as  to  require  repairs  to  the  extent 
of  tlOOO  a  year;  that  the  portion  of  the  tract  not  taken  had  depreciated  in 
value  by  the  noise,  smoke  and  increased  danger,  and  that  such  remuniug  por- 
tion would,  in  the  future,  be  depreciated  in  value  by  the  running  of  cars  over 
the  new  tracks.  Beld,  that  such  evidence  should  have  been  admitted.  In  re 
N.T.  C.  AH.RR.RCo.,  ISHun,  08;  Henderson  s.N.  T.  Cent. R.  R  Co.,  17 
Hun,  844.  Evidence  that  it  is  more  difficult  for  the  land  owner  to  rent  his 
property  is  admissible  in  assessing  damages  for  the  construction  of  the  road. 
Pittsburg,  etc.,  R  R  Co.  e.  Rose,  74  Pa.  Bt.  862.  If  the  land  has  a  mine  under 
its  surface  that  fact  may  be  considered,  if  the  location  of  the  road  there  wiU 
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■dd  to  the  land's  value.  Hosloni  e.  Galena,  etc.,  R.R.  Co.,  04  III.  358.  Where 
partof  the  □laintiff'Bseawallwat  Appropriated,  but  the  wall  scTTedita  former 
nw,  it  was  iield  that  the  measure  of  damageB  waawhatirould  make  the  pli^n- 
tiff  whole  for  the  occupation  of  the  wall,  and  not  what  the  wall  cost.  Thii 
might  be  more  or  leas  than  the  actual  damages.  Gear  c.  C.  C.  A  D.  R  R.  Co., 
W  Iowa,  28. 

Where  a  nulroad  cut  through  another  railroad's  embankment  it  was  held 
that  the  measore  i>{  damages  was  the  cost  of  buildiug  a  bridge  and  keeping 
it  in  rep^.  Chicago  &  Alton  R  R.  Co. «.  N.  W.  R  R  Co.,  BT  111.  U3.  The 
Ttloe  of  the  house  as  such,  and  not  the  Talus  of  the  materials,  should  be 
ifen.  Lafajette  and  B.  R.  R  Co.  «.  Winslow,  66111.  ai9.  No  damaees  can 
B  given  for  the  improper  constructiou  of  the  road  for  which  the  land  is 
taken,  as  these  do  not  result  from  the  takiug.  King  o.  Midland  R.  R  Co., 
84  Iowa,  458.  The  damages  for  the  relocation  of  a  road  are  the  diflerence 
between  the  damages  for  the  former  location  and  the  present  one,  taking  into 
conitderatioa  the  fact  that  the  old  road  is  given  up.  If  the  former  was 
neater  than  the  latter,  nothing  can  be  given.  Jewett  e.  Israel,  89  Iowa,  361. 
Onlj  the  value  of  the  land  at  the  tokinK  can  be  recovered,  although  the  city 
aathoiities  may  have  induced  the  plaiutifC  to  expend  money  and  work  thereon 
afl«r  such  taking.  Cobb  v.  Boston,  109  Mass.  4S8.  If  the  owner  testify  in 
his  owD  behalf  on  cross-examination  be  may  be  asked  what  he  paid  for  the 
Isad.  Id.  The  good-will  is  no  part  of  a  tenant's  leasn  and  canDOt  be  made  a 
■object  of  inquiry  as  constituting  part  of  its  value.  Id. ;  Edmunds  e.  Boston, 
108  Mass.  58S.  The  water  commissioners  of  the  city  of  Providence  deter- 
mined to  make  a  public  improvement, — to  wit,  areservoir, — and  took  certain 
land  Cor  that  purpose,  but  none  belonging  to  the  complainants.  After  loca- 
tioQof  said  improvement  they  decided  to  take  more  land,  namely,  that  of  the 
oomplaiuant's  now  in  questiou.  &ld,  that  the  value  of  complaiuant's  land 
wu  to  be  estimated  as  it  was  at  the  time  it  was  condemned,  and  not  at  thfr 
time  of  the  location  of  the  improvement.  Btaflord  v.  Providence,  10  R  1, 
6CT.  In  assessing  the  benefits  to  church  property  it  is  proper,  so  held,  to- 
eonsideT  the  pecuuar  uses  to  which  it  will  be  put,  aud  the  qualified  power  of 
dispodtion  ever  it.  Other  dangerous  bmlding  which,  from  its  use,  will  be- 
removed,  is  a  proper  matter  to  be  considered  in  estimating  benefits.  People 
>.  Howlet,  68  S.  ¥.  391.  The  value  of  the  lot  taken  must  be  considered. 
If  the  remunder  of  the  lot  is  rendered  less  valuable  by  reason  of  being  sev- 
ered or  disfigured  on  account  of  the  strip  taken  and  the  use  made  of  it,  such 
aiom  may  be  allowed  hs  will  cover  the  injury;  and  in  determintDg  the  con- 
sequent depreciation  of  the  lot  the  use  may  be  considered  to  which  the  atrip 
taken  is  appropriated ;  the  character,  situation,  preseut  and  probable  use  of 
the  remainaer  of  the  lot,  and  the  distance  of  Uie  owner's  buildings  from  the 
locttion  of  the  railroad.  Bangor,  etc.,  R.  R  Co.  t.  McComb,  60  He.  300. 
Interest  may  be  allowed  on  the  damages  found,  after  the  time  when  the  land 
is  taken  by  the  corporation  and  up  to  the  time  of  suit.  Id. ;  Reed  n.  Hanover 
B.  R  R  Co..  lOS  Mass.  808.  No  personal  inconvenience  not  connected  with 
the  lands  can  be  the  subject  of  compensation.  Bird  t.  Qreat  Bastem  R.  It. 
Co..  34L.  J.  C.  P.  86B;  Rickets  e.  MetropoliUn  R  R  Co.,S4L.  J.  Q.  B.  2S7. 
If  the  danger  of  the  use  of  a  railroad  is^reater  than  from  its  use  as  a  highway 
that  may  be  considered.     Curtis  v.  St.  Paul  R.  R  Co.,  20  Minn.  28. 

The  jury  may  take  into  consideration  the  deterioration  in  value  of  the  ad- 
jacent parts  o(  the  same  tract  by  the  proximity  of  the  railroad,  either  for  sg- 
ncnltoral  purposes  or  for  sale  as  building  lots,  the  increased  risk  of  and 


cnied  by  embankments  and  excavations,  and  the  obstruction  to  the  free  use 
of  the  bnildingt.     Somerville,  etc,  R  R.  Co.  e.  Donchty,  2  Zab.  400. 

iMjOBTtnlence  in  opening  gKtee  and  bars  to  cross  ^e  railroad  may  be  con- 
tideted.    IDnnesota  R.  R  v.  Boran,  IT  Hiun.  183.     Also  croesiDg  one  part 
S  A.  ft  E.  R  Cas.-28 
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of  an  eatablishment  to  ftnother  over  such  mail. 

Co.,  21  Minn.  128;  Winona  R.  R.  Co.  e.  Waldro 

veniences  from  the  Bounding  of  whJBtlea, 

ground,    or   rattling  of   trains.      WliiUi  s. 

{8.  C.)  47;  Bangor  R.  R.  Co.  t-.  McComb,  00  Me.  20O. 

annojBQce  from  the  leaking  of  a  canal.     James  River  Co.  v.  Turner,  9  Leigli, 

SIS.     So  from  new  fences.     Danville  R.  R.  Co.  e.  Oearbart,  83  Leg.  Int. 

(Pa.)  318;  Whitewater  R.  R,  Co.  ■b.  McClure.  2B  Ind.  586.     Or  from  cut*  or 

ditchea.     Atchison  R.  R.  Co.  e.  Blacksliire,  10  Kan.  477.     Or  from  embank- 

mente.     Pittsburg  R.  R.  Co.  v.  Rose,  74  Ph.  St.  363.     Or  liability,  it  is  said, 

of  stock  to  be  killed.     St.  Louis  R.  R.  Co.  ».  Teten,  88  III.  154 ;  Wilson  t. 

Rockford  R.  R.  Co.,  59  111.  270. 

Consequential  or  speculative  damages  must  be  rejected.  Homstein  e. 
Atlantic,  etc,  R.  R.  Co.,  51  Pa.  St.  87;  Page  e.  Chicago,  etc.,  R.  K  Co.,  70 
IIL  834;  Efde  Park  e.  Dunham,  85  III.  566. 

An;  mere  general  and  public  benefit  or  increase  of  value  received  b;  the 
land,  in  common  with  other  lands  in  the  neighborhood,  is  not  to  be  taken 
into  consideration.  Page  v.  Chicago,  etc.,  R.  R.  Co.,  70  III.  824;  Mixe.  La- 
farette,  eto.,  R.  R.  Co.,  67  111.  819;  Chicago,  ete.,  R.  R.  Co.  o.  Hall,  90111. 
43;  Bangor  R.  R.  Co.  •  UcComb,  60  Me.  390;  Addenv. White  Mountain  RR. 
Co.,  55  N.  H.  418. 

The  damages  ma;  be  shown  by  a  comparison  of  the  eales  of  other  property 
similarly  situated  before  and  after  the  construction  of  the  road;  or  by  thi- 
diSerencc  in  its  rental  vahie,  if  held  for  the  purpose  of  renting;  but  if  not 
held  for  that  purpose,  then  the  difference  in  rental  value  would  not  be  a 
criterion.     Bt.  Louis,  etc,  R.  R  Co.  t.  Halley,  83  III.  308. 

In  Robb  e.  M.  &  Mt.  Sterling  S.  T.  R  Co.,  8  Met.  (Ey.)  117,  the  peculiar 
value  of  tlie  land  to  the  owner  was  taken  as  the  measure  of  damages.  This 
CBBc  cannot  be  regarded  as  correctly  decided. 

Tile  apprehension  of  flres  may  be  considered,  notwithstanding  the  rvlrosd 
is  responsible  for  all  damages,  whether  resulting  from  negligence  or  not. 
Pierce  e.  Worcester  R.  R.  Co.,  105  Mass.  199;  Bangor  R.  R  Co.  t.  McComb, 
60  Me.  290;  Keithsbury  R.  R.  Co.  c.  Henrv,  79  Iir  290;  Sonnrerville  R  R 
Co.  t.  Doughty,  3  Zab.  4flS ;  Addcn  e.  White  Mountain  R.  R  Co.,  56  N.  B. 
418.  The  value  of  a  building  for  the  purpose  of  residence,  or  business,  or 
sale  is  diminished  by  the  effect  of  a  constant  liability  to  fire,  on  account  of 
proximity  to  a  railroad.  Matter  of  Utica  R.  R.  Co.,  66  Barb.  456;  Pierce  s. 
WoToester  R.  R.  Co.,  105  Mass.  1B8;  Wilmington  R  R  Co.  e.  Stauffer,  60  Pa. 
8t.  874 ;  Oregon  R  R  Co.  o.  Barlow,  8  Oreg.  311.  If  this  is  such  as  to  render 
it  necessary  to  remove  the  building  the  cost  of  such  removal  may  be  consid* 
«red.  Oregon  R  R.  Co.  v.  Barlow,  8  Oreg.  311.  Such  danger  must  be  real 
and  imminent,  and  will  not  be  considered  if  the  buildings  are  at  a  distance. 
Jones  o.  Chicago  R  R.  Co.,  68  III.  880;  Hatch  e.  Cincinnati  R  R  Co.,  18  . 
Ohio  St.  93;  Bt.  Louis  v.  Tetera,  68  HI.  144;  Proprietors  of  Locks  and  Canals 
v.  Nashua,  etc.,  R.  R.  Co.,  10  Cusb.  886.  The  increase  of  the  cost  of  iaaur. 
ance  may  be  given  in  evidence,  and  the  fact  that  an  insurance  company  hai 
refused  to  take  the  risk  may  also  be  nven  in  evidence.  Webber  e.  Eutem 
R.  B.  Co.,  3  Meto.  147. 

This  doctrine  of  allowing  damages  on  account  of  the  increased  risk  of  fires 
has  been  denied  in  several  States.  Lehigh  Valley  R  R  Co.  «.  Lazana,  2U 
Pa.  St.  303;  Patten  o.  Northern  Cent.  B.  R  Co.,  83  Id.  426;  Sun  bury  g.  Hum- 
mell.  37  Id.  99;  Rodemacher  v.  Milwaukee  R.  R.  Co.,  41  Iowa,  297, 

The  market  value  of  the  land  at  the  taking  ma;  be  given  in  evidence. 
Cobb  f.  Boston,  113  Mass.  181.  This  means  not  what  the  land  would  bring 
at  a  forced  sale,  but  what  it  would  bring  in  the  hands  of  a  prudent  seller 
at  liberty  to  fix  time  and  conditions  of  aSle.  Somerville,  etc.,  R  R  Co.  c. 
Doughty,  3  Zab.  49S;  Pattersons.  Boom  Co.,  3  Dill.  465;  Lawrences.  Boa- 
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too,  HQHaBB.  196;  Memphis*.  Bolton,  9  H«isk.  008.  It  ia  not  proper  to 
consider  what  oii«  would  give  rather  than  be  tamed  out  of  the  propertj. 
Tufts  V.  CbsTlestown,  4  Qraj,  087 ;  or  what  was  given  as  a  compromise  price 
by  the  public,  when  there  could  be  no  other  purchsoer,  and  the  seller  had 
the  option  of  aelling  or  awaiting  condemnation  proceedings  to  sssess  the 
price.  Cobb  a.  Boston,  lis  Hue.  181 ;  Fall  Viver  Works  v.  Fall  River,  110 
Mass.  438;  Howard  t.  Providence,  6  R.  I.  S14.  The  fact  that  overtures 
looking  to  a  compromise  had  been  made,  and  an  offer  made,  cannot  be  given 
in  evidence.  Davis  e.  Charles  River  B.  R.  Co.,  11  Cusb.  004.  It  is  not 
]>roper  to  add  to  the  value  because  the  land  was  indispensable  to  the  railroad. 
Virginia  R.  R  Co.  e,  Elliott,  S  Nev.  868;  Penny  o.  Penny,  87  L.  J.  (Ch.) 
340. 

The  value  of  land  rests  merely  In  opinion.  Persons  acquainted  with  the 
land  may  state  their  opinion,  although  not  neceSBarily  experts.  Shettuclc  e. 
Stoneham,  etc.,  R.  R.  Co.,  6  Allen,  115  ;  West  Newbury  e.  Chase,  G  Gray, 
431;  Walker  e.  Boston,  8  Cush.  379;  Swan  v.  Middlesex,  101  Mass.  173; 
Whitman  e.  Boston,  etc.,  R.  B.  Co.,  7  Allen,  813;  Wymane.  Lexington,  etc, 
R.  R,  Co.,  13  Uetc  313.  The  value  of  their  testimony  may  be  shown  on 
cross -ezsminstion.  Snow  e.  Boston,  etc,  R.  R  Co.,  BO  He.  380;  Dwight  «. 
Hawkden,  11  Cush.  301 ;  Himmons  e.  St.  Paul,  etc,  B.  R.  Co.,  ]8Hinn.  184; 
Pennsylvania  B.  R  Co.  e.  Bunnell,  81  Pa.  Bt.  414;  Illinois,  etc.,  R  R  Co. 
V.  Horn,  18  111.  257;  Lafayette  and  B.  B.  R  Co.  v.  Winslow,  66  Bl.  318. 

The  price  which  the  owner  gave  may  be  put  in  evidence,  and  the  owner 
may  show  under  what  circumstances  he  purchased  it,  and  the  value  of  the 
improvements  he  put  upon  it.  Swan  o.  Middlesex,  101  Mass.  177 ;  Sexton  V. 
New  Bridgewai«r,  116  Mass.  300;  Dickenson  n.  Fitchburg,  18  Gray,  546. 

The  value  of  the  land  would  not  include  the  price  of  coal  or  minerals  in 
the  land,  because  that  would  nQceHsitate  an  inquiry  into  the  cost  of  raising 
it;  and  hence,  what  would  be  given  for  the  land  with  the  coal  in  it  is  the 
only  rale.  Searle  «.  Lackawanna  R.  R.  Co.,  38  Pa.  Bt.  57.  Nor  can  it  be 
asked  what  is  the  average  annual  net  profits  of  the  Btei>  taken,  because  the 
profits  vary  with  the  cost  of  labor.  Stockton,  etc.,  R.  R.  Co.  e.  GhUgiani,  49 
Cal.189. 

Witnesses  must  testify  as  to  the  value  of  the  property  before  and  after  the 
improvement,  but  not  as  to  the  effect  of  the  change  in  adding  to,  or  taking 
from,  such  value.  Prosser  c.  Wapello  Co.,  18  Iowa,  327 ;  Oates  c.  Burlington, 
etc,  B.  R  Co.,  1  Iowa,  886;  Dalsello.  Davenport,  13  Iowa,  437;  Atlantic, 
etc,  R.  R  Co.  e.  Campbell,  14  Ohio  Bt.  488;  Tincley  e.  Providence,  8  R  L 
403;  Rockford,  etc,  R.  R  Co.  e.  McKinley,  64  III.  338;  Hoshere.  Kansas 
City,  etc.,  R  R.  Co.,  60  Mo.  829.  A  witness  cannot  be  asked  the  value  of 
the  land  with  a  strip  taken  out.  Logansport  c.  McMitleu,  49  Ind.  493.  A 
witness  may  be  asked  how  much  the  land  is  worth,  and  how  much  it  will  be 
worth  after  the  road  is  ln]ilt.  Brain ard  e.  Boston,  etc,  RR  Co.,  12  Gray, 
407;  Pittsburg,  etc.,  R  R  Co.  o.  Bose,  74  Pa.  St.  363;  Bberhart  «.  Chicago, 
etc.,  R.  R.  Co.,  70  III.  347.  The  witness  msy  state  the  reasons  why  he 
ihioks  the  land  will  be  less  in  value.  Parks  e.  Wisconsin,  etc.,  R.  R.  Co., 
88  Wis.  418.     Opinions  ss  to  the  amount  of  damages  may  be  given  br  es- 

Krts.  White  Deer.  Creek  Co.  t.  Bassamao,  67  Pa.  Bt.  410 ;  Lehmicke  't.  St. 
ut,  etc.,  R.  R  Co.,  19  Minn.  464;  East  Pennsylvania  R  R  Co.  e.  Holten- 
stine,  47  Pa.  Bt.  28;  Btein  v.  Burden,  34  Ala.  180;  Swan  v.  Middlesex,  101 
Hsss.  173;  Eerthsburg,  etc.,  R  R  Co.  e.  Henry,  79  Bi.  290. 

In  many  States  consequential  damages  are  provided  tor  by  statute,  or  by 
the  constitution.  In  such  cases  the  owner  of  property  injured,  though  not 
taken,  is  entitled  to  compensation.  Brown  o.  Providence,  etc.,  R.  R  Co.,  5 
Gray,  85;  Dodge  e.  Essex,  9  Mete.  380:  Dearborn  c.  Boston,  etc.,  R.  R.  Co., 
24N.M.  179;  Clark  s.  Boston,  etc,  R  R.  Co.,  Id.  114;  BchuylkUl  Nav. 
Co.  o.  Thobum,  7  B.  &  R.  411;  Watson  c  Pittsburg,  etc,  R  R  Co.,  87 
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Pa.  St.  460.  But  this  inqmrj  muat  be  proximate  and  actual,  not  remote  and 
Bpecnlative.  Chicago  and  Peoria  R.  Co.  v.  Praiicis,  70  111.  238.  Damagea 
cannot  be  given  for  the  probable  injur;  which  his  bnaineaa  would  auSer  from 
competition,  caused  bj  the  building  of  a  new  road,  which  would  afford 
greater  facilitiea  for  travel.  In  re  Mount  WashioKton  B.  Co.,  80  N.  H.  184. 
Nor  can  anticipated  inconTeniencea  from  noise  in  the  highway  to  worahippera 
be  a  ground  for  danugea.  Fint  Parish  «.  Middlesex,  7  Qraj,  106.  See  St. 
Louis,  etc.,  B.  K  Co.  r.  Haller,  82  111.  308. 
The  amount  should  corer  all  actual  dsmngi's  for  the  land  taken,  for  all 

Shysical  injuiiea  to  the  reddiie,  and  for  all  iuconTenience  actually  produced, 
[ontmorency  Gnvel  R.  Go.  v.  Btockton,  48  Ind.  838;  Jonea  e.  Ch.  and  L 
R  R  Co.,  66  m.  880;  Selma,  etc.,  R  R.  Co.  e.  Redwine,  51  Geo.  470;  Same 
e.  Eetth,  OS  Geo.  178.  Damagea  may  be  given  for  dividing  a  farm  In  two. 
Galena,  etc,  B.  R  Co.  d.  Birbeck,  70  HI.  SOB.  Bo  also  danger  to  abutting 
ownera  from  the  obstruction  of  trains.  Mix  e.  I^fayette,  etc.,  R  R  Co., 
67  ni.  819.  So  of  the  danger  and  difflculty  of  crossing  the  road.  Stone  o. 
F.  P.  and  N.  W.  a  RCo.,  68  lU.  8»4;  Bockford,  etc.,  R  R  Co.  e.  Mc- 
Kinley,  64  lU.  888. 

Beneflta  may  be  >et  off  agdnst  the  damages  which  the  remainder  of  the 
property  sustains  b;  the  conatruodon  of  the  miprovement.  Todd  «.  Kankee, 
etc.,  R  R  Co.,  78  IlL  BSD;  Atlanta  «.  Central  R.  R  Co.,  etc.,  68  Geo.  120; 
Susanna  Booth's  Appeal,  77  Pa.  Bt.  376;  Blizabethtowo,  vto.,  R  R  Co.  *. 
Helm,  a  Bush,  681 ;  P.  P.  and  J.  R  R  Co.  •.  Lawrie,  68  HI  264 ;  Hayes  a. 
O.  O.,  etc,  RROo.,  64  m.  878;  Jonea  e.  Wills  Valley  R  R.  Co.,  80  Geo. 
48;  Selma,  etc,  R  B.  Co.  e.  Redwine,  51  Geo.  470;  BufEalo,  etc,  R  R  Co. 
*.  Ferris,  26  Tex.  688;  Robbina  e.  Milwaukee  R  R  Co.,  6  wis.  680. 

But  such  benefits  as  are  shared  in  common  by  the  public,  like  damages 
shared  in  common  by  the  public,  cannot  enter  as  an  element  of  set  oCtlB 
the  estimate  of  damages.  "  The  party  whose  land  has  been  taken  for  a 
nilroad  hai  a  right,  in  conunon  with  bis  other  fellow  citizens,  to  the  benefit 
arimnff  from  the  general  rise  of  property  in  the  vicinity,  occasioned  b;  the 
estabUahment  of  the  railroad  and  the  fadlitiea  connected  therewith."  Upton 
v.  Sonth  Beading  Branch  R  R  Co.,  8  Cush.  600;  Putman  v.  Douglaaa  Co., 
6  Oreg.  828;  Farwell  v.  Cambridge,  11  Gray,  418;  Winona,  etc,  R  R  Co.  e, 
Wnldron,  11  Minn.  61S;  Tobie  d.  Brown  Co.,  80  Ean.  14;  Sexton  v.  Nortb 
liriilgewBter,  116  Mass.  200;  Bt.  Louis,  etc,  R.  R  Co.  «.  Richardson,  4$ 
Mo.  466;  Keithsburg,  etc,  R.  R  Co.  e.  Henry,  70  Bl.  220. 

But  if  the  owner  receives  some  peculiar  benefit,  and  not  common  with  other 
landowners  or  the  public,  such  is  the  subject  of  set  off.  Nichele  e.  Bridge- 
water,  28  Conn.  202;  Bette  e.  Witliamsburgh,  16  Barb.  2S0;  Mayor  e. 
Livingston,  8  Wend.  86;  Com.  «.  Coombs,  2 Mass.  489;  Greene.  Fall  River, 
118  Mass.  262;  Pacific  R.  R.  Co.  e.  Cbrystal,  26  Mo.  644;  Allan  t>.  Charlea- 
town,  100  Mass.  248. 

Where  the  track,  as  a  whole,  is  uninjorad,  damages  cannot  be  given  for 
injury  to  part  of  a  track.  Page  f.  C.  H.  and  St  P.  R  R  Co.,  70  111.  334; 
Eeithsbui^,  etc.,  R  R.  Co.  v.  Henry,  70  III.  800;  Chicago,  et«..  R  R  Co. 
v.  Prancja,  70  HI.  288;  Bhswneetown  e.  Mason,  89  HI.  887.  When  land  ia 
divided  into  blocks  by  the  owner,  and  dealt  with  as  such  by  himself,  each 
block  is  to  be  considered  a  separate  tract  in  estimating  damages.  Todd  e. 
E.  and  I.  R  R  Co..  78  111.  630. 

When  blocks  and  tracts  are  not  used  togetlier,  no  damages  can  be  allowed 
for  blocks  separated  by  streets  from  the  block  in  which  the  land  is  taken ; 
and  if  a  strip  is  taken  adjoining  an  existing  railroad,  no  damages  can  be 
allowed  for  land  on  the  other  tide  of  the  existing  railroad.  In  re  N.  T. 
Cent.  R  R  Co..  18  N.  T.  Sup.  Ct.  140, 

In  the  following  cases  it  was  held  that  the  peculiar  benefits  to  the  proper^ 
are  not  to  be  set  off  agunst  the  damagea,    Browne.  Beatty,  84  Hiss.  227} 
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AlilMinauid  F.  R.  R.Cn.  «.  Bnrkett,  43  AU.  88;  Oanoa  •.  Goleioaii,  8 
Btockton,  106;  Fenrisa  «,  WftUi«,  87  Hum.  ITS:  bom  •.  Hiv.  Onit  R.  R.  Go., 
MIUm.800. 


Jam u  M.  Booeeb. 

V. 

Thb  YsmoE  AND  Cabonqslbt  By.  Co. 
(101  nUnoii  Sifortt,  8S8.     /anwwy  18,  1883.) 

An  aDegatlDn  In  a  petition  by  »  nilwa;  compuiy  to  condemn  land  for  a 
right  of  waji  that  the  petitiaiier  "  baa  not  been  able  to  acquire  the  title  nor 
tM  riffbt  of  vaj  OTer  tne  land,  by  purchase  or  by  voluutary  grant  from"  the 
defendants,  though  not  formal,  ii  aubstantially  sufficient  under  the  statute,  as 
ahowing  an  inabuit;  to  agree  as  to  the  compensation  to  be  paid. 

A  jaobment  oonaeroning  a  strip  of  land  one  hundred  and  twenty  feet  wide 
for  a  right  of  way  for  a  ittilwa*  will  not  be  reversed  because  the  land  con- 
demned exceeds  one  hundred  feet  in  width,  where  it  doee  not  appear  from 
the  record  that  the  additional  twenty  feet  was  not  necessary,  bj  the  pleadings, 
And  no  such  objection  wm  raised  before  the  court  below,  either  by  demnirer 
«t  raaMna  assigned  in  arrest  of  judgment.  The  objection  not  being  made 
below  muat  be  considered  as  waived. 

In  ft  [ffoceeding  to  condemn  land  tar  a  right  of  way,  the  jury  allowed  a 
leasee  of  the  land  taken,  whoee  lease  had  thrae  years  to  run,  the  amount  of 
rent  be  was  to  pay  per  acre  for  the  whole  term,  as  to  the  land  condemned, 
wbQe  he  oontended  that  for  gardening  purpoee  it  might  yield  much  more. 
^lere  was  no  proof  that  it  would  be  need  for  such  purpose,  and  no  other  duo- 

rahown,  and  it  tfpetnA  that  the  lessee  had  the  option  of  terminatiug 
lease  at  any  time:  SM,  that  the  verdict  would  not  be  set  aride  as 
satinit  the  eridenee,  and  that  future  profiU  of  the  land  taken  were  too  onoer- 
t2n  to  be  depended  upon  m  a  meuuie  of  damagea. 

Aftbal  from  the  eonntv  court  of  St  Olair  coonly ;  tlie  Hon. 
F.  H.  PiKPSB,  Judge,  preeiding. 
Hr.  Frank  B.  Bowman,  for  the  appellant. 

Walkkb,  J. — The  Venice  and  Oarondelet  Br.  Co,  preaented  a 
petition  to  the  connty  jndge  of  St.  Olair  coonty.  in  vacation,  for  the 
pnrpoae  of  condemning  the  right  of  way  on  wnich  to  constmot  its 
trace  over  certain  lanoa  in  that  coonty.  The  hinds  are  specifically 
described  I^  metes  and  bounds.  They  are  alleged  to  belong  to  John 
B.  Bowman,  and  that  James  ii.  Booker  claims  a  poeseesorr  r^ht 
'    s,  which  it  is  alleged  will  continne  nntil  tne  nret 


in  one  of  the  lots,  which  it  is  alleeed  f  .  .. 
daT  of  September,  1881.  It  is  allied  that  the  company  was  not 
able  to  acquire  the  title  or  the  right  of  way  over  the  premises  bv 
pnrcfaase  or  Tolnntary  grant  from  Booker  or  Bowman.  The  peti- 
tioD  prays  for  a  sammons,  and  that  the  damages  be  aacertamed 
Aocoroing  to  law.     The  connty  jndg©  indorsed  an  order  for  a  sran- 
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mons,  and  fixed  Hio  time  for  a  hearing  on  the  Sith  of  Jane,  1881, 
and  the  same  was  filed  on  the  10th  of  that  month,  and  a  sammons 
was  isened,  retnmable  as  ordered.  The  sberifE  retnmed  tliat  he 
had  served  Booker  on  the  eleventh,  and  Bowman  on  the  fifteenth 
of  the  month.  Booker  filed  an  answer,  in  wlileh  he  denies  all  of 
the  allegations  in  the  petition,  except  that  he  has  an  interest  in  lot 
47  of  Gahokia  commons.  He  alleges  that  he  holds  a  written  lease 
for  the  same,  dated  March  the  let,  1880,  for  a  term  of  five  years ; 
that  he  is  rerading  thereon,  and  claims  that  the  taking  of  the  right 
of  way  will  damage  him  {1000.  A  hearing  was  had  as  to  Booker 
on  the  day  set  for  trial,  bat  as  to  Bowman  me  cause  was  continned 
until  the  27th  of  the  month.  The  jmy  assessed  the  damages  ens- 
tained  by  Booker  at  |70.  Motions  for  a  new  trial  and  in  arrest  of 
jndgment  were  entered,  bnt  overmled  by  the  conrt,  and  a  judgment 
that  petitioner  might  enter  on  paying  the  $70.  An  appeal  was 
prayed  and  granted,  and  the  record  is  brought  to  this  oourt,  and 
errors  assigned  by  appellant. 

It  is  insisted,  that  this  being  a  statntoir  proceeding,  according  to 
nniform  authority  every  requirement  of  the  statute  must  appear 
by  the  record  to  have  been  pareaed,  and  nothing  can  be  presumed 
in  its  favor ;  that  under  this  rule  the  petition  is  fatally  defective 
in  failing  to  allege  that  the  compensation  to  be  paid  for  or  in  respect 
of  the  property  sought  to  be  appropriated  or  damaged  for  such 
purpose,  could  not  be  agreed  upon  by  the  parties  ;  that  this  is  the 
requirement  of  the  statnte,  and  an  inability  to  agree  upon  the  com- 
pensation to  be  made  for  the  damages  eostalned,  is  mdispensable 
to  give  the  court  joriadiction  of  the  subject  matter  of  the  dispute ; 
that  the  allegation  that  petitioner  *'  has  not  been  able  to  acquire 
the  title,  nor  the  right  of  way  over  the  land,  by  purchase  or  by 
volnntary  grant,  from  said  Bowman  or  Booker,"  is  not  a  sufficient 
compliance  with  this  requirement  of  the  statute.  We  do  not  un- 
derstand that  BtrictnesB  requires  the  averment  to  be  in  the  precise 
language  of  the  statnte.  Any  all^;ation  that  is  equivalent  is  all 
that  strictness  requires.  From  this  allegation  there  can  be  no  other 
inference  than  that  the  effort  had  been  made,  and  the  compensation 
could  not  be  agreed  upon  by  the  parties.  If  it  had,  then  the  com- 
pany would  then  have  been  able  to  acquire  the  right  of  way  by 
purchase.  Had  the  compensation  been  agreed  upon,  that  woulB 
have  been  to  purchase  the  right ;  if  an  agreement  had  been  reached 
that  the  company  should  have  the  right  of  way  without  compen- 
sation, that  would  have  rendered  the  proceeding  unnecessary ;  but 
such  an  agreement  is  negatived  by  the  allegation.  The  averment 
nec^sarily  implies  that  an  effort  had  been  made,  and  that  an  agree- 
ment for  compensation  could  not  be  arrived  at  by  the  parties,  and 
they  were  unable  to  agree  that  damages  should  be  waived.  We 
resnrd  the  allc^tion,  aithongh  not  formal,  as  being  in  sobstaiice 
sufficient. 
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It  IB  Dozt  urged,  tiiat  tlie  coiiOcmuatioQ  was  a  strip  120  feet  wide, 
vfaen  the  statute  only  anthorizeti  a  strip  of  100  feet  in  widtli  to  be 
condemned  for  right  of  way,  and  the  petition  proceeds  for  right  of 
way,  and  the  prooeeding  most  be  confined  to  the  petition.  Tlie 
20th  section  of  chapter  114  anthorizee  the  condemnation  of  100 
feet  for  right  of  way,  and  a  greater  width  when  necessary,  for  cat- 
ting or  fining,  and  it  does  not  appear  that  the  additional  20  feet 
were  not  necessary  for  that  pnrpose.  Again,  no  such  objection 
was  raised  by  demnrrer,  or  on  the  motion  in  arrest  of  judgment. 
This  objection  is  not  foond  in  the  reasons  assigned  in  arrest  of 
judgment,  and  it  most  be  considered  as  waived,  and  cannot  be  nrged 
for  the  first  time  in  this  conrt. 

It  is  nrged  that  the  company  failed  to  prove  that  the  parties  had 
been  unable  to  agree  npon  the  compensation  forthe  dam^ea  arising 
from  the  appropriation  of  the  strip  for  right  of  way,  Westerman, 
the  engineer  of  the  road,  testified,  that  he  tried  to  purchase  the 
strip  for  the  railway  company  from  Booker,  but  they  had  been  un- 
able to  agree.  This  evidence  was,  we  think,  sufficient  to  prove 
that  the  parties  were  nnable  to  agree  upon  the  compensation  that 
should  be  made. 

It  is  claimed  that  the  jury  found  against  the  evidence  in  assess- 
ing the  damages.  It  seems  they  allowed  appellant  the  sum  per 
acre  that  he  agreed  to  pay  his  landlord  as  rent  for  the  ground. 
There  were  about  three  and  a  half  acres,  and  the  lease  had  three 
yean  to  ran,  and  there  were  witnesses  who  testified  thatfor  garden- 
ing purposes  each  acre  would  net  $25  an  acre.  It  is  a  complete 
answer  to  eay  tliere  is  no  evidence  that  it  would  be  need  for  such 
pnrpose,  nor  that  it  could  be  rented  for  such  a  price  for  that  pur- 
pose. Again,  the  lessee  bad  the  option  of  terminating  the  lease  as 
to  any  portion,  or  all  of  the  premises,  at  any  time  he  might  choose, 
by  paymg  Bowman  $4  an  acre ;  and  all  know  that  all  theories  about 
the  production  of  tiie  soil  depend  on  so  many  contingencies,  that 
future  profits  are  imcertain,  and  cannot  be  depended  upon  as  a 
measure  of  damages.  These  were,  all  of  them,  considerations  for 
tJie  jury,  and  they  seem  very  properly  to  have  allowed  him  simply 
the  amount  of  rent  he  was  liable  to  pay  his  landlord.  It  is  said, 
they  shonld  have  allowed  him  other  damages  he  sustained.  It  is 
enough  to  say,  none  other  were  proved. 

"We  perceive  no  error  for  which  thejndgmentshouldbereversed, 
and  it  la  affirmed. 

Jadgment  affirmed. 

Seanotv,  p.  809. 
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The  Chioaoo  ahd  Wbstxbh  Indiaha  R.  B.  Co. 

V. 

Michael  Mabonet  et  aL 
(«S  ItUnoit  Btpt^rti,  179.     Maj/  18,  1S60.) 

Ib  ft  proeeBding  b?  &  nilnmd  company  to  coDilemn  ah  entire  lot  In  »  city 
for  the  UM  of  its  rosd,  evidence  of  the  price  per  foot  an  adjoiniog  tract  had 
been  aold  for,  and  the  price  per  foot  at  which  other  lot*  hod  been  offered  for 
Bale,  is  doubtless  competent  if  offered  bj  the  company  as  eTidence  in  chief, 
but  ii  not  after  the  defeDdant  has  closed. 

In  a  proceeding  to  condemn  land,  where  the  petitioner  closes  his  case  and 
the  land-owner  givea  evidence  of  the  value  of  the  property  sought  to  be 
taken,  there  is  no  eiror  in  refusing  to  allow  the  petitioner  to  prove  the  price 
at  which  an  adjoining  tract  was  sold,  or  at  which  other  lots  in  the  vicinitv 
an  offered  for  sale.  Such  evidence  is  in  chief  and  not  in  rebuttal,  and  it  & 
a  matter  of  discretjon  to  open  the  case  and  let  in  proof  which  ought  to  have 
been  given  in  chief. 

Appeal  from  the  CotiDtj  Court  of  Cook  coonty ;  the  Hoa. 
Masok  B.  Loohib,  Jadge,  presiding. 

Messrs.  G.  &  W.  Gamett,  for  the  appellant,  after  a  Btatement 
of  the  facts  and  an  ai^nment  thereon,  made  the  following  points 
of  law : 

That  this  court  has  correctly  laid  down  tlie  rale  that  in  cases  of 
this  character  the  best  evidence  of  valne  is  actual  sales.  St.  Lonis, 
Vandalia  and  Terre  Hants  R  R.  Co.  v.  Haller  82  HI.  211. 

It  was  held  in  Lawrence  v.  Boston,  119  Mass.  126,  that  the 
peculiar  valne  of  property  to  the  owner  was  not  material  for  the 
jnry  to  consider,  and  that  it  did  not  make  any  difference  that  the 
owner  would  givo  more  for  the  property  than  any  one  else  rather 
than  be  turned  ont. 

Sales  of  real  estate,  like  sales  of  any  other  commodi^,  inevitably 
establish  the  market  valne  in  that  vicinity,  hence  the  conrt  erred 
in  excluding  from  the  jury  this  important  fact. 

Mr.  Kichard  W.  Cliflord,  for  the  appellees. 

The  jury  did  not  follow  the  valuations  of  either  party.  The 
verdict  is  a  compromise. 

The  testimony  rejected  was  offered  after  the  plaintiff  and  de- 
fendant had  botn  closed  the  case,  and  it  was  not  in  rebnttal. 

Courts  of  appellate  jurisdiction  aro  not  much  inclined  to  interfere 
with  the  determination  of  a  jury  npon  a  question  of  faat 

Where  the  testimonr  is  inharmonious,  and  where  there  ia  evi- 
dence to  sustain  the  finding,  the  verdict  will  not  be  disturbed, 
even  if  the  higher  court  would  have  been  better  pleased  with  a 
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r  verdict.  !N'or  will  tLe  verdict  be  disturbed  nnlesB  it  ia 
manifestly  against  the  weight  of  evidence. 

Mr.  Justice  Cbaio  delivered  the  opinion  of  the  court: 

Thie  was  a  petition,  brought  bj  the  Chicago  and  Western  Indi- 
ana R  R.  Co.  in  the  county  court  of  Cook  county  against  Michael 
Uaroney,  to  condemn  lot  1,  block  7,  of  Davis  sobdivision  of  a 
certain  tract  of  land  in  Cook  connty,  for  railroad  purposes.  The 
object  of  the  petition  was  to  appropriate  the  entire  lot,  which  was 
tlurty-four  feet  wide  and  one  hundred  and  twenty-five  feet  long, 
Dpon  which  the  defendant  had  ei-ected  a  houBe  and  bam.  The 
qnestion  of  amount  of  damages  wliich  ahould  be  paid  defendant 
for  the  property  was  submitted  to  a  jury,  and,  after  hearing  the 
evidence,  the  jory  returned  a  verdict  in  favor  of  the  owner  of  the 
property  for  the  sum  of  $1900,  upon  which  the  court  entered  a 
jn^ment,  to  reverse  which  the  railroad  company  appealed. 

It  is  not  pretended  that  the  court  erred  in  the  inetructaons  to 
the  juiy,  or  that  there  was  error  in  the  admiaeion  of  evidence ;  but 
the  only  ground  relied  upon  to  reverse  the  judgment  is,  that  the 
damages  are  too  large,  and  that  the  court  erred  in  rejecting  cer- 
tain evidence,  offered  by  the  railroad  company,  to  prove  that  a 
tract  of  land  adjoining  the  property  in  question  nad  been  sold  for 
$24  per  foot,  and  that  other  lots  in  the  neighborhood  were  offered 
for  rale  at  $25  per  foot. 

The  witnesses  who  were  called  upon  to  testify  in  regard  to  the 
value  of  the  property,  as  is  always  me  case,  differed  in  their  jndg- 
ment  as  to  the  amount  the  property  was  worth.  If  no  evidence 
was  to  be  r^;arded  but  that  mtroduced  on  behalf  of  the  petitioner, 
then  it  is  quite  dear  the  verdict  of  the  jury  was  too  large,  but 
when  the  testimony  introduced  by  the  defendant  is  taken  into 
eonuderation  the  verdict  is  no  larger  than  the  evidence  would 
justify. 

One  witness  for  the  defendant  testified  that  the  lot,  without 
the  improvements,  was  worth  $35  a  foot, — $1190  for  the  land 
alone.  Another  witness  estimated  the  value  of  the  land  at  $40  a 
foot,  or  $1360  for  the  lot  without  the  building.  As  regards  the 
improvements  one  witness,  an  experienced  carpenter,  says  the 
house  was  worth  $915,  while  another  puts  the  value  at  $923.  If 
thiB  evidence  was  credible  and  believed  by  the  jury,  as  it  doubtless 
VBs,  the  verdict  might  have  been  much  lai^r  tnan  the  one  return- 
ed, but  the  jury  doubtless  give  due  consideration  to  all  the  evi- 
deuce  introduced  by  both  putiea.  And  we  are  satisfied  the  result 
is  just,  and  fully  sustained  by  the  evidence. 

In  r^&rd  to  the  other  point,  that  the  court  excluded  proper 
evidence,  we  do  not  regard  it  vrell  taken.  The  offered  testimony, 
as  evidence  in  diief,  was  doubtless  competent,  and  had  it  be^ 
offered  while  petitioner  was  making  out  his  case  in  the  first  instance, 
the  court  no  doubt  would  have  admitted  it.    But  such  was  not  the 
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case.  The  petitioner  introduced  his  evidence  in  regard  to  the 
value  of  the  property  and  closed ;  then  the  defendant  introdaced 
hie  proof  in  r^ard  to  the  vulue  of  the  property,  and  closed  his 
case.  At  thie  jnnctrtre  the  petitioner  offered  the  proof  which  the 
Gonrt  excluded.  As  the  proof  offered  wae  evidence  in  chief,  and 
not  in  rebuttal,  it  waa  a  matter  in  the  discretion  of  the  court 
whether  the  case  ehoold  be  opened  and  the  proof  admitted. 

We  see  no  abuse  of  the  discretion  of  the  court.  The  same  wit- 
ness had  previously  been  on  the  stand,  and  had  been  examined  by 
petitioner,  and  if  he  desired  the  proof  to  go  to  the  jury,  then  was 
the  time  the  qnestions  should  have  been  asked.  He  had  no  right 
to  withhold  the  evidence  nntil  defendant  Lad  closed  his  aide  of  the 
case,  and  then  introduce  it.  A  practice  of  that  kind  would  cause 
needless  delay  in  the  trial  of  causee. 

The  judgment  will  be  aSnned. 


The  Kansas  Cbntsal  Bt.  Co. 


William  A.  Alleit. 
(34  mtntat  BeporU,  88.    July  Turn,  1880.) 


On  an  appeal  from  an  aaaeMment  of  damMes  done  to  a  ftum  by  rauon  of 
tiie  appropriation  of  a  right  of  way  through  tt  for  a  railroad,  it  is  compotent 
for  a  witneaa,  who  is  a  farmer,  and  well  acquunted  with  the  market  Taloe  of 
the  laod  in  the  vidnity,  to  teatify  to  the  vdiie  of  the  fans  before  and  Kftor 
the  location  of  the  railroad. 

Ebbob  from  Jefferson  District  Court. 

At  the  November  Term,  1879,  of  the  district  court,  Allen,  at 
plaintiff,  had  judgment  ^lainst  the  railway  company  for  $600  and 
costs.    The  defendant  bnngs  the  case  here. 

E.  Stillines,  for  plaintiff  m  error. 

John  g.  Hopkins,  Louis  A.  Myers,  and  Morse  &  Foster,  for  de- 
fendant in  error. 

HoBTOK,  C.  J. — This  proceeding,  in  the  oonrt  below,  was  an  ap- 
peal from  an  appraisement  and  assessment  of  damages  made  oy 
commissioners  appointed  by  the  district  court  of  Jackson  county^ 
to  assess  damages  for  land  taken  and  injured  by  the  Elansas  Cen- 
tral Ry.  Co.  in  the  location  and  construction  of  its  railroad.  This 
IB  the  second  time  the  case  has  been  here.  Kas.  Cent.  Ry.  Co.  v. 
Allen,  22  Eas.  286. 

Certaui  qnestions  are  now  raised  as  to  the  competency  of  the 
evidence  of  the  owner  of  the  land.     It  appears  from  the  record 
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that  the  land  is  improved ;  that  the  witness  was  in  the  poeseBsiou 
of  the  land  at  the  time  the  right  of  way  across  the  land  was  laid 
out ;  that  he  was  a  farmer  by  occupation,  and  had  been  engaged  in 
that  bnsinesB  for  over  thirty  years ;  that  he  was  well  acqnainted 
with  the  market  value  of  lands  and  fanua  in  the  vicinity  in  1877; 
also,  before  and  after  that  time ;  that  be  knew  what  was  me  maiket 
vake  of  the  land  before  and  after  the  location  of  the  railroad  across 
it. 

In  answer  to  the  question,  "What  was  the  fair  market  value  of 
the  land  as  an  entire  thing  just  before  the  right  of  way  was  laid 
out  f  the  witness  said,  "  TwentF^dollars  per  acre." 

In  answer  to  the  question,  "  What  was  the  fair  market  value  of 
the  land  as  an  entire  thing  just  after  the  right  of  way  was  Bet  apart 
and  appropriated  for  the  nse  of  the  railway  J"  the  reply  waa,  "Fif- 
teen dollars  an  acre." 

These  questions  and  answers  were  objected  to,  and  the  plaintifE 
m  error,  the  railway  company,  claimB  tne  trial  court  erred  in  ad- 
mitting this  evidence. 

It  was  decided,  in  the  case  of  St.  L.  L.  &  D.  R.  E.  Co.  v.  "Wilder, 
17  Eas.  239,  that  damages  were  properly  allowable  for  the  actual 
value  of  the  land  taken  by  the  railroad  company,  and  for  con- 
sequential diminution  in  value  of  the  rest  of  the  luid.  In  M.  K. 
&  T.  Ky.  Oo.  V.  Haines,  10  Kas.  439,  it  was  held,  that  in  assessing 
damages  done  to  land  by  reason  of  the  appropriation  of  a  right  of 
way  mroo^  it  for  a  railroad,  the  commiseioners  or  juiy  may  al- 
ways take  into  consideration  all  incidental  loss,  inconvenience,  and 
damages,  present  and  prospective,  which  may  be  known,  or  may 
reasonably  be  expected  to  result  from  the  constmction  and  opera- 
tion of  the  road  m  a  legal  and  proper  manner.  That  the  jury  may 
have  before  them  such  facts  as  will  enable  them  to  render  a  verdict 
in  accordance  with  these  rules,  a  plaintiff  may  show  generally  the 
value  of  the  land  before  and  after  the  appropriation.  Of  course, 
the  opposite  party,  by  croBS-examination,  may  bring  oat  the  ability 
of  the  witness  to  judge  in  the  premiees,  and  what  he  takes  into 
consideration  in  makmg  up  hb  judgment.  While  the  witness  can- 
not give  his  opinion  as  to  the  amount  of  damages  which  the  land- 
owner sustains  by  the  location  and  operation  of  the  railroad  across 
the  land,  yet  be  may  testify  to  the  value  of  the  land  before  and 
after  the  location  of  the  railroad,  as  such  evidence  is  mainly  a  state- 
ment of  facts.  The  evideijce  objected  to  was  admissible,  and  the 
judgment  of  the  district  court  wdl  be  affirmed. 
All  the  justices  concnning. 

Bee  note,  p.  B53. 


Digitized  t,  Google 


FREMONT,    ETC.,    B.    00. 


FbSXOHT,  E1.XHOSN  AKD  MiSBODBI  Yallst  B.  Ca 


(.idnmM  Com,  JVUrado.    >(>stmatfr  IS,  1881.) 

Whwv  Isnd  U  condsmned  for  railroad  purpoMa  the  ownsr  ia  entitled  to 
famve  U  OM  Item  of  dunage,  in  all  cbsm,  the  fair  market  ralua  of  the  put 
actoallj  taken;  and  where  a  portion  of  the  tract  remains,  if  it  can  be  laid 
witli  reaaonable  certatntj  that  the  road,  properly  coDHtructed  and  carefallj 
Operated,  will  injure  it,  he  ia  also  entitled  to  recover  for  that;  but  Injuries 
merely  apeeolative  and  contingent  upon  the  improper  couatructiou  or  n^li- 
^ent  operation  of  the  road  are  too  remote  and  uucertain  to  be  considered. 

Special  benefits  may  go  to  roduce  the  damages  to  what  remains  of  the  land, 
but  cannot  be  set  off  against  the  value  of  the  part  taken. 

Witnesses  should  not  be  permitted  to  expreai  their  ophilona  before  the  jory 
of  the  value  of  the  land,  subject  to  the  right  of  way.  This  should  be  left  to 
the  jury  to  ascertun  from  facts  affecting  the  value^  and  propCT  to  be  oon- 
eidered,  uninfluenced  by  the  opinion  of  others. 

EsBOB  to  the  District  Coart  for  Stanton  coanty,  the  oaose  having 
been  brought  there  on  appeal  by  Whalen  from  an  asaeecaiient  <H 
danu4^  in  the  sam  of  (191,  made  in  the  ooanty  coort  in  bis  favor, 
on  account  of  the  location  of  the  railroad  over  certain  land  owned 
by  said  Whalen.  Trial  before  Barnsb,  J.,  and  a  jory,  with  verdict 
and  judgmeot  against  the  railroad  for  $893.11. 

Joy  &  "Wright,  for  pkintifl. 

H.  C.  Brome  and  J.  A,  Erhardt,  for  defendant 

Laeb,  J. — The  firat  error  complained  of  is  that  the  dunagee 
found  ly  the  jury  were  not  warranted  by  the  evidence.  If  alTof 
the  evidence  submitted  to  the  jory,  and  which,  by  the  instmction 
of  the  jndee,  they  were  required  to  consider  in  making  np  their 
verdict,  had  been  competent,  this  objection  to  the  finding  wonid 
have  been  without  merit ;  bat,  for  the  reasons  we  shall  give  in  con- 
sidering another  branch  of  the  case,  we  are  of  opinion  that  it  is 
well  tasen.  The  second  and  third  errors  assigned  are  of  like  im- 
port, and  need  not  be  separately  considered.  The  fourth  error  as- 
signed is  "  that  the  conrt  erred,  over  the  objection  of  the  defendant 
companv,  in  permitting  the  introduction  of  the  teatimony  by  plain- 
tiff m  the  court  below  of  the  witnesses  James  McKiuney*^  and 
others,  "upon  the  matter  and  question  of  value  of  real  estate  and 
damages  sustained  in  the  location  of  said  road."  This  objection  is 
too  general.  Much  of  the  teetimony  of  each  of  these  witnesses 
was  clearly  admissible  upon  the  questions  here  referred  to ;  there- 
fore, to  avail,  the  objection  should  have  specified  the  puticular 
portion  aimed  at,  as  by  giving  the  number  of  the  gnestioD  or 
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loBwer  mppoeed  to  have  been  improperly  admitted.  The  fifth  and 
aiziti  asBifi^meuta  have  the  same  defect,  and  will  not  be  farther 
noticed.  The  seventh,  ei^th,  and  ninth  errors  aeeigiied  pertain  to 
the  jadee*B  char^  The  instrQCtions  particularly  complained  of 
ue  the  Uiird,  f oi^th,  and  fifth,  aa  numbered  in  the  record.  These 
are  all  devoted  to  one  eabject — the  rnle  of  dami^ee  by  ■which  the 
JDry  were  to  be  guided  in  making  np  their  verdict.  By  them,  in 
very  eeneral  terms,  the  jury  were  in  snhetance  told  that,  in  estima- 
ting me  damages  to  which  the  owner  of  the  land  was  entitled,  they 
sboald,  from  ul  the  evidence  before  them,  ascertain  the  fair  market 
value  of  the  land  at  the  time  of  the  condemnation  of  the  portion 
taken  for  right  of  way.  This  done,  they  should  next  find  from  all 
the  evidence  the  marEct  valne  of  the  tract  with  the  right  of  way 
carved  out  of  it,  excluding  from  their  consideration  all  incidental 
benefits  which  might  be  snppoeed  to  fiow  to  the  public  from  the 
building  of  tiie  road ;  and  if^the  market  valne  so  ascertained,  "  im- 
mediately after  and  on  the  carving  ont  of  said  right  of  w^  there- 
fpora,  was  equal  to  or  greater  than  it  was  immediately  beftire  the 
taking  of  said  right  of  way,"  then  no  damages  should  be  awarded ; 
but  if  they  found  the  valne  of  the  tract  to  oe  less  with  the  right  of 
Tty  taken  than  it  was  before,  the  difEerenee  woold  be  the  true 
ffleasnre  of  damages. 

The  rule  of  compensation  for  right  of  way  here  laid  down  is 
clearly  erroneous.  It  not  only  states  the  law  incorrectly,  bat  seems 
to  have  been  given  without  mudi  if  any  regard  to  tne  evidence 
which  the  jury  were  to  consider.  For  instance,  there  was  no  evi- 
denoe  whatever  tending  to  show  that  the  land,  after  the  condemna- 
tion for  right  of  way,  "  was  equal  to  or  greater  than  it  was  imme- 
diately before,  so  that  it  was  impossible  for  the  jury  to  so  find,  and 
their  minds  ought  not  to  have  been  eucnmbered,  if  not  confused, 
by  a  question  not  properly  before  them.  But  even  if  there  had 
been  evidence  of  the  cnaracter  implied  by  this  portion  of  the  charge, 
still  the  owner  of  the  land  would  have  been  entitled  to  damages 
equal  to  the  valae  of  the  portion  appropriated  to  the  purposes  of 
the  road.  It  is  true  that  this  particular  part  of  the  jadge's  cliarge 
could  not  have  prejudiced  the  railroad  company  if  properly  under- 
stood by  the  jury;  and  if  the  instmction  to  return  no  damages  in 
a  certain  contmgency  were  the  only  fault,  the  verdict  would  not  be 
disturbed  at  the  instance  of  the  present  plaintiff  in  error. 

Ab  before  stated,  the  charge  was  in  genend  terms.  It  failed  al- 
most entirely  to  instruct  the  lurors  as  to  their  duties  under  the  law. 
It  is  true,  they  were  told  to  nnd  the  respective  valuee  of  the  land 
before  and  after  the  condemnation,  bat  ttiere  was  no  allusion  what- 
ever to  the  proper  mode  of  doing  so,  which,  in  view  of  certain  tes- 
timony before  them,  we  consider  a  very  important  omission.  As 
to  the  value  before  the  right  of  way  was  taken,  doubtless  the  jury 
would  have  had  no  difficmty  in  reaching  a  just  result  without  any 
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instmction  at  all ;  but  not  bo  as  to  the  snbseqaent  value.  This,  in 
the  estunation  of  the  witnesa  for  the  defendant  in  error,  wrb  less- 
ened by  the  location  of  the  road  from  three  to  ei^ht  dollare  per 
acre.  But,  as  clearly  brought  out  by  the  crose-examination  of  these 
witnesses,  this  depreciation  waa  caused  chiefly  by  merely  Bpecnlative 
considerations,  which  had  no  proper  place  in  the  estimate,  and 
which  ought  to  have  been  excluded  from  the  jury.  For  instance, 
the  cross-examination  disclosed  that,  aside  from  the  valne  of  the 
land  taken  for  the  right  of  way, — which  was  about  10  acres,  and 
worth,  according  to  the  very  higheBt  eetimate,  not  to  exceed  $20 
per  acre, — the  chief  ingredient  of  damages  was  the  supposed  inad- 
equacy of  a  certain  culvert,  in  case  of  unusually  high  water,  wher&- 
by  a  portion  of  the  land  might  be  flooded ;  the  liability  of  stock  to 
]>e  killed  by  getting  upon  the  track;  the  possibility  of  destmctioii 
of  property  by  flree  started  by  passing  trains ;  and  the  inconven- 
ience of  being  compelled  to  go  an  unreasonable  distance  in  getting 
from  one  portion  of  the  farm  to  the  other,  there  being  but  a  siDgle 
track  crossing,  and  that,  perhaps,  not  very  conveniently  located, 
according  to  the  testimony  of  some  of  the  principal  witnesses. 

The  damages  based  upon  the  supposed  insufficiency  of  the  cul- 
vert, and  the  possible  destruction  of  property  by  fire  and  otherwise, 
through  the  carelessness  of  the  company's  agents  in  operating  the 
road,  were  too  uncertain  and  remote  to  oe  taken  into  the  eetimate, 
and  valuations  of  the  land  based  in  part  thereon  were  entitled  to 
no  we^ht  with  the  jury.  King  v.  Iowa  Midland  R,  Co.,  34  Iowa, 
455 ;  :^high  Valley  R.  Co.  v.  Lazarus,  28  Pa.  St.  203 ;  Patton  v. 
N.  C.  R.  Co.,  83  Pa.  St.  426 ;  Fleming  v.  C,  D.  <fc  M.  R.  Co.,  34 
Iowa,  353.  Damages  to  be  paid  by  the  company  upon  the  con- 
demnation do  not  cover  those  caused  by  injuries  resulting  from 
neghgenee  or  unskilfulness  in  either  the  construction  or  operation 
of  the  road.  Delaware,  Lackawanna  &  "Western  E.  Co.  v.  Salman, 
23  Am.  Rep.  214 ;  10  Vroora,  299.  And,  even  if  they  were  in 
fact  included  in  the  assessment,  their  payment  would  be  no  bar  to 
future  actions  brought  for  such  injuries.  The  damages  for  which 
the  law  provides,  and  proper  to  be  included  in  the  assessment  for 
the  right  of  wav,  are  simplv  those  which  it  can  be  said  with  reason- 
able certainty  the  owner  oi  the  land  will  sustain  by  reason  of  its 
appropriation  ;  in  other  words,  such  damages  as  are  necessarily  in- 
cident to  the  proper  construction  and  careful  management  of  the 
road,  leaving  mjuries  resulting  from  negligence  to  be  compensated 
for  by  action  whenever  they  occur.     Id. 

In  submitting  such  assessments  to  the  decision  of  jurors,  it  ia  of 
the  utmost  importance  that  they  be  given  clearly  to  understand 
the  rules  by  which  they  must  be  governed  in  making  them ;  and 
they  should  be  plainly  told  hy  the  judge  what  elements  of 
damage  the  particular  case  presents,  and  which  are  proper  to  be 
considered  in  fixing  the  amount  to  be  returned  by  their  verdict. 
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To  say  to  the  iary  merelT  that  they  are  to  allow  the  difierence 
between  the  ralue  of  the  Isad  before  the  road  was  laid  through  it 
and  its  value  afterwards,  is  little  if  anv  better  than  no  instractioQ 
at  all,  for  they  are  left  practically  without  guide,  and  to  nncertain 
coDJecture  as  to  the  elements  aSecting  the  subsequent  value.  As 
before  stated,  the  owner  of  the  laud  is  entitled  to  recover,  in  any 
event,  as  one  item  of  damage,  the  fair  value  of  the  portion  actually 
taken  (Wagner  v.  Gase  Comity,  3  Neb.  237)  ;  and  in  addition  to 
this,  he  should  have  allowed  to  him  a  reasonable  compensation  for 
whatever  damage  the  evidence  shows  most  necessarily  be  done  to 
the  residue  of  the  tract  from  the  proper  constmction  and  f  ntnre 
carefnl  operation  of  the  road.  Where  the  evidence  shows  that  the 
land  owner  will  be  specially  benefited  by  the  location  of  the  road, 
ench  benefit  may  go  to  reduce  the  damages  to  the  residue  of  the 
land,  but  cannot  be  set  oS  against  the  value  of  the  part  actually 
taken.  Bat  those  benefits  which  are  common,  and  shared  in  by 
others  as  well,  cannot  be  considered  to  reduce  his  damages. 

The  practice  indulged  in  on  the  trial  of  this  and  other  cases,  of 
taking  the  opinion  of  witnesses  as  to  the  value  of  the  land,  subject 
to  the  location  of  the  road  over  it,  ought  not  to  be  permitted.  A 
strong  objection  to  it  lies  in  the  fact  that  indirectly  the  damages 
are  assessed  by  the  witnesses,  instead  of  the  jury,  whose  duty  it  is, 
and  most  likely  on  an  improper  basis.  It  is  doubtless  a  proper 
course  to  take  the  opinion  of  experts  as  to  the  value  before  it  is 
affected  by  the  location  of  the  road.  This  done,  the  testimony  on 
the  question  of  damages  should  be  confined  to  those  matters  affect- 
ing the  value  proper  to  be  considered,  leaving  the  jury  to  draw 
their  own  inferences  therefrom,  unaffected  by  the  judgment  of 
others. 

For  these  reasons  the  judgment  most  be  reversed  and  a  new  trial 
awarded. 

See  note,  p.  ftsa. 


Fbehoht,  Eleho&n  and  Mibsodbi  Yallbt  R.  Co. 

V. 

Lamb. 
Sahs 

V. 

Saub. 

{Mtanei  Oatt,  Nibnuka.     Novmiber  13,  1881.) 

Dunagw  fncident  to  the  talcing  of  land  for  rigbt  of  way  for  a  railroad, 

and  for  irhich  compenution  muat  be  made  to  the  owneT,  independently  of 

the  portion  BCtualW  appropriated,  are  tbe  result  of  facti  and  circumstances 

«<uceptibl0  of  proof,  and  they  must  be  proved  before  the  damages  are  allowed. 

By  tho  taws  of  this  state  railroad  compauics  are  required  to  fence  their 
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tnck  kgiliut  itock  ranniiiK  *t  \utgt,  and,  faiUag  to  do  m,  an  liablfl  to  tt» 
Ofrnn'  of  any  that  may  be  Idlled  or  injimd  in  conMqnoooe  of  the  omiMon. 

And,  whui  reqiMated  b;  the  owner  of  Land  croiaed  by  the  road  of  tka 
company,  an  roquired  to  make  and  keep  in  good  repair  an  adeqoata  mnani 
of  dOHing  the  track, 

Ebbob  to  the  District  Court  for  Stanton  connty. 

Joy  and  Wright,  for  pluntifF. 

E.  C.  Brome  and  Jolm  A.  Ehrhardt,  for  defendant. 

Laxb,  J. — The  qaeatiom  preeented  by  the  records  in  these  two 
cases  are  in  all  reepecta  the  same  as  vre  have  ah^adr  oonsidered  at 
this  term,  in  the  case  of  Freemont,  Elkhom  and  Miasonri  Valley 
B,  Co.  V.  Whalen,  ante,  191.  The  conrse  pnrsned  in  the  exam- 
ination of  'witneases  to  prove  damages  by  reason  of  the  location  of 
the  road,  and  the  chancter  of  the  testimony,  were  not  materially 
different.  The  instrnctionfi  given  to  the  jury  in  the  three  caaea 
were  identieaL  It  is  nnneceaBary,  therefore,  to  go  over  the  gronnd 
covered  by  the  opinion  in  the  Whalen  case,  as  we  have  nothing 
.  material  to  add  to  what  is  there  sud.  However,  as  a  fair  sample 
of  the  evidence  which  the  jnry  were  particularly  instmcted  to  con- 
sider on  the  qoeetion  of  damages,  we  wiU  give  the  direct  examination 
of  a  witnees  in  each  of  these  two  cases  in  fnll.  In  the  first  case, 
in  their  numerical  order,  H.  C.  Davis  was  called  by  the  defendant 
in  error,  and  testified  as  follows : 

Qnestion.  Are  yon  acquainted  with  the  valne  of  lands  in  Stanton 
connty — the  fair  market  valne  f  Answ^.  I  believe  I  am  fairly 
acquainted  with  the  valne  of  lands  in  this  vicinity.  Q.  Were  yon 
acquainted  with  the  fair  market  valne  of  the  S.  J  of  the  S.  E.  J  of 
Bection  16,  township  22,  range  2,  east  of  the  sixth  P.  M.,  before 
the  bnilding  of  the  railroad  t  A.  How  long  ago)  Q.  Immediately 
before ;  were  yon  acquainted  with  the  fair  market  valne  of  that 
land  i  A.  I  believe  I  waa.  Q.  What  wonld  be  the  fair  market 
valne  of  that  piece  of  land  before  that  road  was  bnilt  t  A.  Abont 
$10  or  $11  an  acre.  Q..  How  much  would  that  80  acres  of  land 
be  wortJk — ^not  by  the  acre,  but  the  entire  piece,  t<^ether — ^before 
the  road  was  built  i  A.  About  $850,  in  my  judgment.  Q.  What 
was  the  fair  market  value  of  that  piece  of  Iwid  immediately  after 
the  railroad  had  been  completea  through  it  t  A.  I  shonld  not 
think  that  it  would  sell  for  more  than  eight  dollars  an  acre.  Q. 
What  was  the  entire  tract  worth  immediately  after  the  raih-oad 
was  completed  through  it,  exclusive  of  what  they  took  1  A.  I 
would  have  to  base  my  opinion  in  regard  to  the  value  of  that  in 
consideration  of  the  course  the  road  takes.  Q.  What  I  want  to 
get  at  is  the  fair  market  value  of  the  tract  at  that  time  taking  eve^- 
uiing  into  consideration.  A.  Ishould  think  the  remainder  of  the 
land  would  be  worth  at  least,  or  about,  $640. 

And  in  the  other  case  J.  B.  Layton,  the  first  witness  after  Lamb 
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himself,  gave  the  followiiig  oil  his  examinatJon  is  cliief  on  tlio 
qnestion  of  damages : 

Qnestioii.  Are  yon  acquainted  with  the  value  of  lands  in  Stanton 
Connty!  Answer.  To  some  extent,  lam.  Q.  Do  you  know  the 
value  of  the  piece  of  land  in  controversy — that  is,  the  soath  half 
of  the  S.  E.  i  34,  24,  3  E. — before  the  railroad  company  built  across 
it*  A.  Well,  I  don't  know  that  I  would  put  it  over  from  |1600 
to  $1800.  Q.  Do  you  know  what  the  reasonable '  market  value  of 
the  land  waa  !  Answer  whether  yon  know  that  fact  A.  I  believe 
I  do.  Q.  What  was  it  worth  before  the  railroad  company  built 
acroBB  it!  A.  From  {1500  to  $1800.  Q.  What  was  it  worth 
after  the  railroad  company  built  across  it )  A.  I  should  not  con- 
sider it  worth  over  $500.  Q.  You  have  examined  the  piece  of 
land,  have  yon,  and  know  how  the  road  runs  through  it  i  A.  Tee, 
tOT^  I  have  made  no  particular  examination  for  that  purpose, 
thou^  Q.  Yon  know  bow  the  railroad  rune  across  it }  A.  Yes, 
sir. 

From  what  is  here  given,  which  is  the  entire  testimony  in  chief 
of  these  two  witnesses  on  the  question  of  damages,  and  a  fair  sam- 
ple of  that  of  all  the  others,  it  will  be  seen  that  the  province  of  the 
jnty  was  directly  invaded,  and  the  damages  estimated  by  the 
witoeeses  iu  accordance  with  their  own  pecuUar  notions  of  what 
caused  them.  The  quantity  of  land  taken  in  one  case  was  about 
five  acres,  worth,  in  the  aggregate,  not  to  exceed  $60,  and  in  the 
other  six  and  a  half  acres,  worth  not  more  than  $160 ;  yet,  accord- 
ing to  the  several  estimates  of  these  witnesses,  and  with  no  fact  or 
circTunstance  beyond  the  taking  of  the  land  stated,  the  jury  were 
told  that  the  damage  done  to  one  tract  w'as  $210,  and  in  the  other 
from  $1000  to  $1300,  the  estimated  decrease  in  value  in  conse- 
quence of  the  road.  And  this  is  the  character  of  much  of  the 
testimony  the  jury  were  specially  charged  to  weigh  in  making  up 
their  verdict. 

Damages  incident  to  the  taking  of  land  for  right  of  way  for  a 
railroad,  and  for  which  compensation  most  be  made  to  the  owner 
independently  of  the  portion  actually  appropriated,  are  the  result 
of  facts  and  circumstances  susceptible  of  proof,  and  they  must  he 
proved  before  the  damages  are  allowed.  If  the  value  of  the  residue 
of  these  two  tracts  were  so  greatly  reduced  by  reason  of  the  road, 
this  result  was  for  the  jury  to  determine,  not  from  the  opinions  of 
the  witnesses,  but  from  the  legitimate  facts  and  circumstances 
properly  brought  to  their  notice  ;  and  the  use  of  witnesses  in  such 
a  tnal  is  to  acquaint  the  ooort  and  jurv  with  these  facts  and  circum- 
Btanoes,  but  not  to  measure  their  effect.  As  in  Whalen's  case, 
above  referred  to,  the  cross-examination  of  witnesses  disclosed  the 
fact  that  some  of  their  estimates  were,  in  part  at  least,  based  upon 
facta  and  suppoeitions  foreign  to  the  issues,  and  which  onght  to 
have  besD  excluded  from  the  consideration  of  the  jury,  such  as  tho 
5A.ftE.ILCa8.— 34 
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preeomed  inadequacy  of  a  cnlvert,  injaries  to  property,  want  of 
track  croa&ingB,  etc. 

By  the  law  of  this  state  railroad  companies  are  reqaired  to  fence 
their  track  against  stock  running  at  large,  and,  faiiii^  to  do  so,  are 
liable  to  the  owner  of  any  that  may  be  killed  or  injured  in  couse- 
qnence  of  this  omission  of  dnty.  Section  2,  art.  1,  c.  72,  Comp. 
St.  And,  when  requested  by  the  owner  of  land  crossed  by  Uie  road, 
they  are  required  to  make  and  keep  in  good  repair  one  croBBway, 
or  other  adequate  means  of  crossing  the  track.  Section  106,  c.  16, 
Comp.  St.  The  want  of  means  for  croBsiug  the  road,  and  the 
watching  of  cattle  to  keep  them  from  the  danger  of  passing  trains, 
therefore,  being  provided  for,  have  no  proper  place  in  a  trial  of  the 
question  of  damages  for  the  right  of  way. 

For  manifest  errors  in  the  admission  of  testimony,  as  well  as  in 
the  instruction  to  the  jury,  which  are  pointed  out  in  Whalen's 
case,  the  judgment  must  be  remanded  and  a  new  trial  awarded. 

KeTeraed  and  remanded.     Bee  note,  p.  863. 


The  Okstbai.  Bbaitoh  TJhion  Faoifio  B.  B.  Co. 


(Adeanet  Oat,  Eantat.    Jiuvuory,  1883.) 

Wliere  a  railroad  company  obstructi  an  alley  in  a  city,  by  building  a  rdlnwd 
track  tbrough  the  alley,  bo  u  afterwude  to  moke  the  dley  uBelese  m  an  alley, 
an  abutting  lot  owner  has  the  right,  if  he  chooees,  to  con^der  the  ohatrnctioD   - 
as  a  permanent  taking  and  appropriation  of  the  alley  by  die  railroad  con- 


daniages 


ly,  and  may  commence  an  action  against  the  railroad  company  and  recoTer 
nages  for  such  obstruction,  and  in  such  case,  the  meacure  of  Di(  daouges 
-will  Im  the  injury  to  bis  lot  at  the  time  the  alley  was  taken  and  appropriated 
by  the  railroad  company,  and  not  at  the  time  of  the  trial  of  the  case. 
Otbei  matters  c^nudered  in  the  opinion. 

Ebbob  from  Atchison  county. 

Everest  and  Waggener,  for  plaintifF  in  error. 

Hudson  and  Tufts,  for  defendant  in  error. 

Everest  and  Wamener  cited ; 

Central  Br.  TJ.  P.  B.  B.  Co.  v.  Twine,  25  Kan.  591;  Kaosafl 
Pacific  B.  B.  Co.  v.  McLemon,  17  Kan.  227 ;  St.  Joe  and  D.  B. 
B.  V.  Orr,  8  Kas.  420;  10  Minn.  267;  19  Minn.  500  ;  17  Minn. 
439 ;  18  Minn.  384  ;  21  Minn.  125  and  126 ;  21  Minn.  424 ;  B.  R  . 
Co.  V.  Blackshire,  10  Kan.  477 ;  Com.  Jackson  Co.  v.  Craft,  6 
Kan.  145 ;  McClure  v.  By.  Co.,  9  Kan.  373 ;  6  Kan.  145 ;  9  Kan. 
373 ;  McKivitt  v.  Cone,  30  Iowa,  457 ;  Upton  v.  Knoll,  32  Iowa, 
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122;  R  B.  Co.  v.  Qarside,  10  Ean.  553;  Moses  v.  Br.  Co.,  21 
ni.  515 ;  Mnrphy  v.  Cliicago,  29  111.  286 ;  Porter  v.  R.  R.  Co.,  33 
Mo.  128-138 ;  Hatch  v.  Vt  Central  E.  R.  Co.,  25  Vt.  49 ;  Tomlin 
V.  By.  Co.,  32  Iowa,  106 ;  Milburnew.  Cedar  Rapids,  12  Iowa,  346 ; 
11  111.  654 ;  8  Dana  (Ky.),  298 ;  Chapman  v.  R.  R.  Co.,  10  Barb. 
362 ;  Hunter  v.  By.  Co.,  13  Barb.  646 ;  Cook  v.  Barlington,  30 
Iowa,  104^105  ;  R.  R  Co.  v.  Brown,  IT  B.  Mon.  752-776 ;  Rad- 
cliffe,  Ex.  V.  Mayor,  4  N.  T.  195 ;  Gnmo  v.  City,  12  Mo.  414 ; 
Taylor  v.  City,  14  Mo.  20,  27 ;  Pa.  St.  357 ;  Pierce  on  Railroads, 
186;  R  E.  V.  Speer,  56  Pa.  St.  334;  Snyder  «.  R.  R,  56  Pa.  St. 
340 ;  "Watson  v.  R.  R.,  37  Pa.  St.  480 ;  Carson  v.  R  R,  35  Cal. 
325 ;  56  Pa.  St.  326 ;  6  Whar.  25  ;  3  Brewstei^  547 ;  8  Phil.  Rep. 
164:  2  Stockton,  Ch.  352 ;  Whittiker  v.  E.  E.  Co.,  38  Me.  29 ; 
Cuflhman  v.  Smith,  34  Me.  247  ;  ^gen  v.  B.  R.  Co.,  35  Me.  319  ; 
Got.,  etc,  of  the  Cast  Plate  Mft,  4  T.  R  794 ;  Button  v.  Crowther, 
2  B.  &  C.  703  (9  E.  C.  L.  Rep.  227)  ;  King  v.  Com.  of  Sewers,  8 
B.  &  C.  355  ;  Goszler  v.  Georgetown,  6  Wheat.  593 ;  Davis  v.  Ey. 
Co.,  46  Iowa,  397 ;  Tate  v.  R  R  Co.,  64  Mo.  149 ;  Davenport  v. 
Stevenson,  34  Iowa,  225 ;  Cadle  «.  R  R  Co.,  44  Iowa,  11-15 ; 
Smith  V.  "Waahington,  20  How.  (U.  S.),  135  j  O'Connor  v.  Pitts- 
biir»,  18  Pa.  St.  187 ;  Gall  v.  Cincinnati,  18  O.  St.  663 ;  Mills  on 
Eminent  Domain,  Sec.  173 ;  Bridge  Co.  v.  Ring,  58  Mo.  496 ;  117 
Mass.  802 ;  Haslam  v.  R  R.  Co.,  64  Rl.  858 :  E.  E.  Co.  v.  Donghty, 
32  N.  J.  L.  495 ;  E^jnior  v.  Brown,  36  L.  J.  (Q.  B.) 322:  Dwight 
V.  Hampden,  11  Ciish.  301 ;  Matter  of  Fnrman  St.,  17  Wend.  649 ; 
R  R  Co.  V.  Boston,  111  Mass.  125  and  132 ;  E.  E.  Co.  v.  R  E. 
Co.,  12  Coflh.  605  and  611 ;  Knckemann  v.  Ry.  Co.,  46  Iowa,  375- 


377,  378 ;  Ry.  Co.  v.  Bnreon,  61  Pa.  St.  369 ;  20  Pa.  St.  340 ; 
Daniels  v.  Ey.  Co.,  41  Iowa,  52-55  ;  Whitman  v.  E.  E.  Co.,  7 
AUen,  313 ;  By.  Co.  v.  Staufier,  60  Pa.  St.  374 ;  Locks  and  Canals 


V.  R  R.  Co.,  10  Cash.  386  ■  Morrow  v.  Saline  Co.,  21  Kas.  508- 
505 ;  Drew  v.  New  River  Co.,  6  C.  &  P.  764 ;  Wbitehonse  v.  Fel- 
lows, 10  B.  B.  (N.  8.)  735 ;  6  H.  &  N.  488  ;  97  Mass.  565  ;  17  N. 
J.  Eq.  75 ;  24  N.  3.  Eq^  49. 

On  the  13th  day  of  September,  1878,  the  defendant  in  error,  E. 
S.  Andrews,  as  plaintiff,  filed  his  petition  in  the  district  court  of 
Atchison  conoty,  allq^g  in  substance  that  the  plaintiff  in  error, 
the  Central  Branch  Union  Pacific  E.  E.  Co.,  was  a  railroad  corpora, 
tion  incorporated  under  the  laws  of  the  State  of  Kansas ;  that  the 
city  of  Atchison  was  a  city  of  the  second  class  in  snch  State ;  that 
the  plaintiff  was,  and  for  many  years  had  been,  the  owner  and  in  the 
laion  of  lots  numbered  16,  17,  18,  19,  20  and  21,  in  block  23, 


in  Challiss'  addition  to  said  city ;  that  immediately  sonUi  of  and  next 
adjoining  these  lota  was  an  alley  15  feet  wide,  whidi  alley  had  been 
doly  set  apart  and  dedicated  to  the  nse  of  the  pnblic,  and  for  the 
use  and  benefit  of  adjoining  lot  owners,  and  for  all  proper  nsesasa 
street  or  alley  in  said  city ;  that  for  many  years  previous  to  the  Ist 
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da;  of  Angnet,  1877,  the  alle;  had  heeo  open  to  ihe  use  of  the  poblic 
in  the  same  manner  as  other  alleys  and  streets  in  said  city ;  that  the 
pontiff  had  long  been  aocostomed  to,  and  had  and  has  a  right  to 
use  the  aller,  and  that  the  alley  was  and  is  the  only  way  by  which 
the  plaintiff  can  have  ingress  and  egreas  from  the  south  end  of  his 
lots ;  that  on  or  aboat  the  first  day  of  Angnst,  1877,  the  defendant 
illegally, WTongfnlly  and  improperly  obstmcted  the  alley,  by  illegally, 
wrongmlly  and  improperly  aiding  ditches  therein  and  laying 
down  and  building  its  railroad  tra^  therein,  and  since  abont  the 
first  day  of  Aognst,  1877,  has  kept  its  railway  cars  and  coaches 
ooDtiniiallT-  and  at  all  times  standing  npon  its  track  in  said  alley ; 
and  has  kept  the  ditches  and  the  track  in  each  condition  ae  to  ille- 
gally, vrongfolly  and  improperly  obstruct  the  alley,  daring  all  the 
time  since  about  the  first  day  of  Aogost,  1877,  and  has  smce  that 
time  ill^;;ally,  improperly  and  wrongnilly  deprived  this  plaiutifi  of 
all  ose  and  Benefit  of  the  alley ;  that  at  that  time,  and  before  and 
since,  and  at  this  time  the  plaintiff  had  and  has  npon  his  lots  lasting 
and  Tilnable  improvements,  consisting  of  two  ^ge  and  oommo- 
dioua  dwelling  bouses,  tw^er  with  uuns,  stables,  etc.,  nsed  as 
residence  property,  and  Uiat  by  reason  of  the  acts  aforesaid  the 
plaintifif  has  sustamed  damages  in  the  sum  of  (5000, 

On  the  4th  day  of  October,  1878,  the  defendant  railroad  com- 
pany filed  its  answer,  containing  in  substance  a  denial  of  the  allega- 
tions of  plaintiffs  petition.  The  defendant  also  set  np  the  act  of 
the  legislature  of  the  Territory  of  Kansas,  under  which  it  was  in- 
corporated, also  a  copy  of  an  ordinance-  of  the  city  of  Atchison, 
granting  to  it  ibe  right  of  way  on  and  over  said  alley,  which  ordi- 
nance was  passed  and  approved  June  22, 1864,  and  also  another 
ordinance  of  the  city  of  Atchison,  passed  and  approved  December 
13,  1870,  amendatory  of  the  first  mentioned  ordinance,  and  further 
alleging  that  said  track  along  and  over  said  alley  was  laid  down  and 
constmcted  under  and  by  virtue  of  the  laws  of  the  Territory  and 
the  State  of  KaTnam,  and  in  pursuance  of,  and  in  strict  conformity 
to  the  terms  and  provisions  of  said  ordinance  of  the  city  of  Atch- 
ison. 

After  the  disposition  of  several  motions  filed  by  the  plaintiff  on 
the  29th  day  of  January,  1879,  the  plaintifi  filed  his  reply  to  de- 
fendant's answer,  which  was  in  effect  a  denial  of  the  alle^tions  of 
the  answer.  On  the  29th  day  of  April,  1879,  the  plaintiS  verified 
his  reply  by  attaching  thereto  his  affidavit.  The  defendant  filed  a 
'  motion  to  strike  out  the  verification  to  the  reply,  which  motion 
was  overruled  and  defendant  excepted. 

On  March  4,  1879,  the  railroad  company  filed  its  motion  for 
judgment  on  the  pleadings.  This  motion  was  ov^mled,  defendant 
dniy  excepting,  and  on  June  29,  1879,  the  railroad  company 
filea  its  motion  to  have  the  ci^  of  Atchison  made  a  par^  to  the 
action.    This  motion  was  also  overroled,  defendant  duly  excepting. 
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V 

^^^  case  wae  tried  at  the  November  term  of  the  conrt  in  1880, 
/o:^*^»':*e  the  court  and  a  jury.  The  trial  reenltdd  in  aeeneral  verdict 
(jtk^^^'*^lie  plaintiff  a^inst  the  railroad  company  for  J2000.  A  mo- 
li^^^  for  a  new  tri3  was  made  by  the  defendant  and  overmled  by 
JDt:^  ^C2oiirt ;  also  a  motion  for  judgment  on  the  findings  of  fact ;  and 
J»:%^^^^S™ent  was  rendered  on  the  verdict  a^inst  the  railroad  com- 
{Hk:^-^-^^^,  and  in  favor  of  the  plaintiff,  for  (2000.  The  railroad  com- 
'fl'*^^*  "'^or  duly  excepted,  and  now  brings  tite  case  to  this  oonrt  for 


ff^^^^*  addition  to  the  general  verdict,  particnlar  qneetiong  of  fact 

,*;j!^J^ snbmitted  to  antf  answered  by  the  jnry. 
^^'^■^'^^  record  contains  all  the  evidence  and  infitmctiona,  and  is  a 
/^^^^-        and  complete  transcript  and  history  of  the  case  and  all  the 
js^  "^w^seedingB  therein, 

|^*Si^^^—   ie  wrong  committed  by  the  defendant,  and  for  which  the 

'"■^^^  3^~"*itifE  claims  damages,  was  in  constrncting  one  of  the  side-tracks 

^^V     ~*^  '■o*<i  throngh  the  alley  sonth  of  the  plaintiff's  lots,  and  there- 

*       "BO  obstmcting  the  alley  that  it  conld  not  any  longer  be  nsed  as 

^H  alley.     This  aide-track  was  constmcted  abont  Angnst  1,  1877. 

^Thig  snit  was  commenced  September  13,  1878,  and  the  trial  of 

tluB  case  was  commenced  November  28,  1880.     The  jnry  allowed 

the  plaintiff  $2000  damages ;  and  this  was  Qpon  the  principle  that 

the  plaintiff's  lots  were  worm  at  the  time  of  the  trial  $8000,  and 

tkt  they  would  have  been  worth  at  that  time  $10,000,  if  the  alley 

had  not  oeen  obstmcted  by  the  railroad  company. 

Some  of  the  special  findings  of  the  jarr  do  not  seem  to  be  en- 
tirely harmonions  with  their  general  verdict,  or  with  their  other 
E|)eeial  findings.    Among  their  special  findings  are  the  following : 
"  4.  Was  said  track  uiroagh  siud  alley  oonstmcted  in  a  proper 
manner  ? 
"A  In  usual  manner  for  railroad  purposes. 
"  6.  Since  the  laying  down  and  constmction  of  said  track  in  said 
alley,  has  the  defendant  pennitted  cars  to  remain  onreaaonably  and 
oimecesBarily  on  said  track  t 
,  "A  We  don't  know. 

"  8.  If  the  plaintiff  in  entitled  to  recover  herein,  what  damage  is 
he  entitled  to  as  compensation  for  the  use  of  the  ground  over 
vhieh  said  track  is  located  ? 
"A  None. 

"  ».  If  the  jory  find  a  general  verdict  for  the  plaintiff  what  poi^ 
tion  of  the  amoont  allowed  to  the  plaintiff  is  awarded  as  compen- 
sation for  the  use  of  the  ground  over  which  said  track  is  located  I 
"A.  None. 

"10.  What  amount  of  damage  has  the  plaintiff  sostained  by 
reason  of  the  defendant's  permitting  eara  to  remain  unreasonably 
and  unnecessarily  on  said  track,  since  the  13th  day  of  September, 
1878,  the  date  of  the  commencement  of  this  suit! 
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"A.  No  damage. 

"  12.  If  the  plAuitifF  has  sustained  any  damage  by  reasoa  ndelv 
of  the  laying  down  and  conBtmctioii  of  aaid  tnSt  in  said  allev,  did 
each  damafiie  oocme  to  the  plaintifF  by  reasoD  of  his  inabihty  to 
nee  said  alley  for  the  purpoees  it  had  been  used  previona  to  the 
constrnctioii  of  said  track  t 

"A.  No. 

"  13.  What  was  the  Talne  of  the  use  of  said  alley  to  the  property 
in  controTersy,  jnat  prior  to  the  laying  down  and  constmction  of 
said  track  therein  J 

"  A.  We  don't  know. 

"  14.  If  the  jury  find  a  general  verdict  for  the  plaintiff  what 
portion  of  said  verdict  is  alu>wed  plaintiff  as  the  valae  of  tiie  nse 
of  said  alley  to  the  property  in  controvet^  ) 

"A-  None. 

"  15.  What  amount  of  damage  did  plaintiff  snatain  prior  and  up 
to  the  13th  day  of  September,  1878,  by  reason  of  the  oonstmction 
of  aaid  track,  bo  far  as  the  same  had  been  constmcted  in  a  legal 
and  proper  manner  t 

"  A.  No  definite  amount. 

"  16.  What  amonnt  of  damage  did  plaintiff  enatain  prior  and  in> 
to  the  13tb  day  of  September,  1878,  by  reason  of  the  reasonable 
and  necessary  nse  of  said  track  by  the  d^endant ! 

"A.  None. 

"  17.  What  amonnt  of  damage  has  plaintiff  sostained  since  the 
13th  day  of  September,  1878,  by  reason  of  any  unreasonable  and 
unnecessary  nse  of  said  track  by  defendant  ? 

"A.  None. 

"  19.  What  was  the  market  valne  of  the  proper^  in  question 
just  before  the  track  was  laid  down  in  said  alley  in  1877 1 

"  A.  We  don't  know. 

"  23.  HegardleEs  of  the  fact  whether  said  alley  is  obetmeted  or 
not,  is  the  property  of  plaintiff  as  suitable  and  valuable  for  resi- 
dence property  as  for  other  purposes  i 

"  A.  We  do  not  know. 

"  29.  Has  the  market  value  of  plaintiff's  property  been  affected 
by  the  running  and  operation  of  cars,  engines  and  trains  along  and 
over  said  track  t 

"A.  No. 

"  30.  For  several  months  pievions  to  this  date,  has  the  defend- 
ant company  in  any  manner  used  and  operated  said  side  track  t 

"A.  No. 

"  81.  On  or  about  January  let,  1880,  did  the  defendant  com- 
pany cease  to  use  and  operate  said  side  track  for  any  purpose  t 

"A.  Yes. 

"  82.  What  railroad  company  has  need  and  operated  said  side 
track  since  about  January  1, 1878. 
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"A.  HiBSOori  Pacific  Eailwaj," 

There  were  eeveral  errors  committed  in  tliis  case,  which  we 
think  will  require  a  reversal  of  the  judgment  of  the  conrt  below ; 
for  infitance,  evidence  was  admitted  that  ought  to  have  been  ex- 
claded,  and  evidence  was  excluded  that  ought  to  have  been  admit- 
ted. Sufficient  latitude  was  not  allowed  the  defendant  on  the 
crosB-ezaminatioD  of  the  plaintifTe  witnesses  and  the  court  tried 
the  case  upon  a  wrong  theory  ae  to  the  meaeure  of  damages.  The 
conrt  refused  to  give  the  following  instruction,  which  we  think  is 
eood  law  and  applicable  to  the  case :  "  21.  The  jury  are  iiistmcted 
that  in  estimating  the  value  of  plaintiff's  property,  their  estimate 
most  not  be  made  upon  the  basis  that  it  is  i-esidence  property  alone, 
bnt  they  most  take  into  consideration  the  true  market  value  of 
eaid  proper^  with  reference  to  its  capabilities."  See  authorities 
cited  in  Drief  of  counsel  for  plaintiS  m  error.  And  the  case  was 
tried  by  the  court  below  from  beginning  to  end  upon  the  erroneous 
theory,  as  we  think,  that  the  damages  sustained  by  the  plaintifE 
below  were  to  be  estimated  upon — the  basis  of  the  consequent 
diminution  of  the  value  of  the  plaintiff's  property,  caused  by  the 
obBtmction  of  the  alley  at  the  time  of  the  trial,  and  not  upon  any 
theory  of  the  reduction  of  the  value  of  his  property  or  of  any  injury 
thereto  at  any  previous  time. 

This  last-mentioned  error  is  probably  the  most  material  one  com- 
mitted in  the  case ;  and  it  is  the  only  one  to  which  we  shall  give 
any  farther  consideration.  The  plamtifi  has  chosen  to  consider 
the  obetmction  of  the  alley  as  a  pennanent  injury  to  his  lots,  as  a 
quasi  condemnation  and  permanent  taking  and  appropriation  of  a 
certain  interest  in  his  property;  and  he  can,  therefore,  recover 
merely  for  ^e  consequent  depreciation  in  value  of  his  property  by 
reason  of  such  permanent  injur)',  by  reason  of  such  permanent 
taking  and  appropriation,  by  reason  of  such  quasi  condemnation. 
He  had  the  privilege  to  consider  the  obstruction  of  the  alley  as 
only  a  temporary  injury,  and  to  have  sued  for  any  special  or  tem- 
porary damage  which  might  have  occurred  at  any  time  by  reason 
of  the  obetmction.  But  it  seems  he  did  not  choose  to  so  consider 
the  obetmction ;  he  chose  to  consider  it  as  permanent ;  and,  as  lie 
had  chosen  to  consider  it  as  permanent,  and  amounting  to  a  per- 
manent taking  and  appropriation  of  an  interest  in  his  property,  he 
must  be  governed  by  the  rules  generally  governing  condemnation 
proceedings.  He  must  go  back  to  the  tmie  when  the  property 
was  actuidly  taken  and  appropriated  and  ascertain  the  amount  of 
the  injury  which  his  property  then  sustained  by  reason  of  such 
taking  and  appropriation,  Tiiis  we  tliink  is  the  universal  rule 
applied  in  condemnation  proceedings.  St.  J.  &  T>.  C.  R.  E, 
Co.  V.  Orr,  8  Kae.  420 ;  Gulf  R.  R,  Co.  v.  Owen,  8  Kas.  410 ; 
Sherwood  v.  St.  P.  &  C.  Ry.  Co.,  21  Min.  122,  and  cases  cited: 
Warren  v.  let  Div.  of  St.  P.  &  P.  K.  R.  Co.,  21  Min.  424:  Old 
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Colony  R.  R.  Co.  v.  Miller,  125  Mass.  1 ;  Pitkin  v.  City  of  Spring- 
field, 112  Sfaaa.  509  ;  Cobb  v.  Boston,  109  Maas.  438 ;  S.  R.  &  D. 
E.  K.  Co.  V.  Keith,  53  Ga.  178 ;  Stafford  v.  The  City  of  Providence, 
10  R.  I.  567. 

The  defendant  in  error,  plaintiff  below,  seems  to  admit  that  the 
damages  shoold  be  estimated  in  cases  like  this  as  of  the  time  when 
the  jSaintiff  consents  that  his  property  shall  be  permanently  ap- 
propriated by  the  railroad  company ;  but  he  claJmE  that  he  does 
not  consent  to  any  saoh  appropriation  until  the  jndgment  for  such 
damages  is  rendered  in  his  favor.  It  seems  to  us  that  he  gives  his 
consent  when  be  brings  the  action  for  such  damages.  It  seems  to 
us  that  he  then  consents  that  the  railroad  company  shall  perma- 
nently appropriate  his  property  in  the  alley,  for  ne  then  brings  his 
action  for  damages  because  of  such  appropnation ;  and  it  seems  to  us 
that  when  he  gives  such  consent,  the  consent  must  be  considered  as 
relating  back  to  the  time  when  the  railroad  company  orifi^nally 
took  the  property.  If  it  does  not,  then  the  plaintiff  would  have 
an  action  for  every  special  damage  that  he  may  have  suffered  dur- 
ing the  intermediate  space  of  time  between  the  taking  of  the  prop- 
erty and  the  ^ving  of  his  consent.  If  his  consent  does  not  rewe 
back  so  that  me  bringing  of  the  action  for  the  permanent  injury 
to  his  property  does  not  cover  all  intermediate  special  injuries  sos- 
tained  after  the  property  is  taken  and  before  he  gives  his  consent, 
then  he  might  have  a  large  number  of  actions  for  special  injuries, 
although  he  may  have  already  sued  and  recovered  for  the  general 
injury  resulting  from  the  original  taking  and  appropriation.  Be- 
sides, if  the  plaintiff  shoald  be  allowed  to  have  his  damages  esti- 
mated as  though  they  had  accrued  at  the  time  of  the  trial,  he 
might  recover  more  tnan  his  lots  were  actually  worth  at  the  time 
the  alley  was  appropriated.  Suppose  that  his  lots  were  worth  only 
$1000  at  the  time  the  alley  was  appropriated,  and  suppose  that  the 
obstmction  of  the  alley  would  ininre  the  value  of  his  lots  at  that 
time  JQst  one-fifth,  thereby  reducing  their  value  to  just  $800;  and 
suppose  that  the  improvements  made  then  fmd  afterwards  by  the 
railroad  company  and  otiiers  shoald  so  enhance  the  v^ue  of  the 
lots  tliat  at  the  time  of  the  trial  the  lots  would  be  worth  $10,000, 
provided  the  alley  was  not  obstructed ;  and  snppose  that  the  ob- 
struction of  the  alley  would  still  reduce  the  value  of  the  lota  jn6t 
one-fifth,  thereby  reducing  their  value  to  just  $8000,  his  damages 
tlien  would  seem  to  be  at  the  time  of  the  trial  just  $2000.  Now, 
if  he  should  be  allowed  to  recover  this  $2000  he  would  recover 
twice  as  much  as  his  lots  were  actually  worth  at  the  time  the  alley 
was  first  appropriated.  This  would  not  seem  to  be  right.  Oan 
property  worth  only  $1000  be  injnred  by  a  wrongful  act  to  the 
extent  of  $2000?  The  plaintiff  in  this  case  ownwJ  six  lota,  and 
the  alley  was  only  fifteen  feet  wide.  Now,  when  the  alley  was 
obstructed,  he  might  have  made  a  road-way  fifteen  feet  wide  all 
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aronnd  his  lotB,  except  in  front  where  the  street  was  loc&ted,  and 
made  hie  lots,  except  for  the  amount  of  land  thns  appropriated  for 
hiB  road-way,  about  ae  valnable  as  they  were  before  the  aller  was 
appropriated ;  hence,  it  would  eeem  that  the  plaintifE  shonld  not 
hare  the  power  to  recover  at  any  time  for  the  obatmction  of  the 
alley  twice  the  amonnt  that  hie  property  was  worth  at  the  time  of 
the  obetmction.  Whether  the  ptainti^B  lots  have  been  increased 
in  valne,  or  not,  by  the  improvements  made  by  the  railroad  com- 
pany, we  do  not  know.  It  would  eeem,  howeve:\  that  there  are 
now  ei^ht  or  ten  railroad  tracks  in  the  vicinity  of  the  track  that 
paseee  tnrongh  the  alley.  And  from  this  we  might  infer  that  the 
improvements  made  by  the  railroad  company,  and  the  improve- 
ments induced  to  be  made  by  it,  has  materially  enhanced  the  value 
of  the  plaintiffe  property.  And  snppose,  further,  that  after  the 
railroad  company  had  appropriated  the  alley,  the  plaiutifi  should 
put  coetly  improvements  on  his  property  which  would  not  be  of 
any  value  unleee  he  could  use  the  alley,  tden  should  be  be  allowed 
to  recover  damages  as  of  the  tune  of  the  trial  and  for  the  full  value 
of  these  costly  Improvements! 

But  it  ie  not  necessary  to  multiply  argnments  or  to  make  eag- 
geetions  to  show  that  the  plaintiff  uiould  not  recover  damages  as 
of  the  time  of  the  trial ;  for,  unless  very  strong  reasons  can  be 
fihown  that  he  should  recover  damages  as  of  that  time,  the  rule 
eoTeroing  ae  to  the  measure  of  damages  in  condemnation  proceed- 
mgs  shomd  prevail.  It  woald  not  be  justifiable  to  make  distinc- 
tions, or  to  multiply  rules  for  the  measure  of  damages,  where  no 
sufficient  reasons  therefor  exist  The  defendant  in  error,  plaintiff 
below,  has  not  fumislied  us  with  any  sufficient  reason  why  the  role 
governing  in  condemnation  proceedings  should  not  govern  in  this 
case;  ana  no  sufficient  reason  has  occurred  to  as.  One  of  the 
principal  differences  between  the  ordinary  condemnation  proceed- 
ings and  this  ie  that  in  the  ordinary  condemnation  proceedings  the 
permanent  interest  in  the  property  is  taken  by  tne  other  party 
without  the  consent  of  the  owner,  while  in  this  case  the  owner 
consents  that  the  permanent  interest  in  his  property  may  be  taken. 

We  think  that  the  plaintiff  can  recover  only  such  damages  as  be 
snstained  at  the  time  the  alley  was  taken  and  appropriated  by  the 
railroad  company. 

The  judgment  of  the  court  below  will  be  reversed  and  cause 
remanded  ^r  further  proceedings. 

All  the  jofitioeB  ctmonrring. 

8e«  nate  to  Terre  Haute,  etc.,  B.  R  Co.  e.  Scott,  S  Am.  &  Eng.  R  R 
Cm.  S18;  also  to  Union  R  R  Tmula  and  Stock  Yard  Co.  «.  Hoore,  supra, 
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Toledo,  Amw  Abbob,  and  Gband  Tbijhk  Rt.  Co. 

V. 

Jaices  M.  Dttslat,  Mast  Ann  Dcnlap,  and  Ebwin  D.  Bbooeb. 
{AdvanM  Cam,  IGehiifan.    Jan.  S-18,  1882.) 

Strictif  judicial  powera  can,  in  Hichigsn,  be  vested  only  in  certain  ctmrti 
DBintKi  in  the  Const itution.  The  circuit  courts,  as  courts,  have  such  powen; 
but  the  judges,  out  of  court  and  merely  as  judges,  cannot  exercise  tliem. 

Proceedings  to  condemn  lands  for  railway  purposes,  though  subject  to  jn- 
dicul  review  and  supervision,  ore  not  judicial  proc^edinga  and  do  not  u- 
volve  a  contest  on  litigious  rights;  they  are  special  proceemngs  by  a  tempo- 
rary tribunal  selected  for  the  occasion. 

In  Michigan  the  inquiry,  in  proceedings  to  condemn  lands  for  railroads,  it 
as  to  an  appraisal  or  estimate  at  values  and  a  determioation  of  tile  necetaitj 
of  the  propoBed  taking  for  pubUc  purposes. 

If,  in  proceedings  to  condemn  lands,  a  jui^  has  been  summoned  under 
proper  circumstances,  has  conducted  its  inquiries  legally  and  with  due  re- 
gard to  private  rights,  and  has  reached  a  legitimate  conclusion  aa  to  the 
necessity  for  the  condemnation  and  the  compensation,  the  appropriatioD  of 
the  land,  on  payment  of  such  compensatioD,  will  be  lawful  and  will  not  be 
affected  by  collateral  action  by  tho  judge  or  court. 

A  judge  cannot,  by  ex  parte  action,  interfere  In  a  proceeding  which  is  not 
a  suit  in  court,  with  regular  legal  proceedings  pending  in  the  ordinary  coone 
of  justice,  where  the  parties  interested  have  no  notice  beforehand,  nor  any 
regular  means  of  relief. 

The  owner  of  lands  sought  for  the  nu  of  a  railway  company  cannot  be 
compelled  to  determine,  at  his  peril,  wlietber  a  jury  will  regard  the  land  is 
necessary  for  public  use;  he  cannot,  therefor^  be  in  fault  for  refonng  a  tm- 
der  for  it  when  he  can  have  no  asannuioe  that  the  proposed  improTement 
will  be  sanctioned. 

The  statute  for  condemning  lands  for  railway  parpoMa  is  fatally  defective 
in  not  providing  a  means  or  tribunal  for  determining  the  question  of  tendra, 
which  cannot  be  done  by  the  judge  or  a  jury. 

The  owner  of  lands  sought  by  a  railway  company  in  condemnation  pro- 
ceedings is  not  deprived  ol  any  rights  by  the  mere  deposit,  pending  appeal, 
of  the  sum  awarded  by  the  juiy,  as  there  is  no  statate  requiring  him  to  take 
the  risk  of  such  a  deposit,  or  depriving  him  of  any  rights  until  he  is  paid. 

An  act  entitled,  "An  act  to  revise  the  laws  providing  for  the  incorpon- 


to  fix  the  duties  and  liabilities  of  all  railroad  and  other  corporations  owning 
or  operating  any  railroad  in  this  State,"  is  not  unconstitutional,  on  the  sroond 
that  tbe  tiUe  provides  for  more  than  one  object,  its  object  beiiig  to  bring  to- 
gether the  legislation  concerning  the  creation  and  moiwgement  of  railroads. 

The  power  of  a  railroad  company  to  begin  proceedings  for  the  condemna- 
tion of  lands  within  the  State,  is  not  lost  by  ite  consoCdation  with  another 
railroad  company  into  a  new  organization  so  as  to  constitute  a  corporation 
subject  to  the  laws  of  the  same  State  as  the  original  company. 

Where  a  railway  company  seeking  to  condemn  lands  does  not  obtain  aa- 
thority  from  the  owner  in  fee,  it  can  obtain  no  rights  of  control  over  the 
land  by  any  license  or  grant  from  the  holder  of  a  contingent  dower  interest 
or  a  tenant  at  will. 
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A  railTAy  track  or  other  improTement  wrongfully  placed  upon  land  by  a 
Tulny  comp&Dj,  and  not  abandoned  to  the  owner  of  the  premises,  cannot 
be  treated  as  a  part  of  the  realty  for  the  purpose  of  increoeing  its  value  in 
estimating  the  damages  dae  to  the  owner  in  Bubsequent  proceedings  to  con- 
demn the  land  for  the  use  of  the  company. 

A  judge  or  circuit  court  comniissioner  "  attending"  a  jury  in  proceedings 
to  condemn  lands  forms  no  part  of  the  special  tribunu,  and  bis  functdona 
■re  at  most  adyisory.  Under  the  Constitution  of  Michigan  as  well  as  at  the 
common  law  sucb  «  Jury  are  judges  of  both  law  and  fact,  and  where  their 
proceedings  sro  not  baaed  on  false  principles,  an  appellate  court  will  not 
consider  questions  raised  on  merely  technical  objections  to  the  admissioD  or 
rejection  of  testimony  by  them,  though  in  accordance  with  the  magistrate's 
rulings. 

The  jury,  in  proceedings  to  condemn  lands,  are  not  bound  by  the  testi- 
mony submitted  to  them,  but  are  also  expected  to  use  their  own  judgment 
and  knowledge  from  a  view  of  the  premisisB  and  from  their  own  experience 
IS  freeholders. 

The  Boding  of  a  jiuy  in  proceedings  for  the  condemnation  of  lands  will 
not  be  wt  aside  unless  upon  objections  raised  to  the  record,  and  unless  the 
record  shows  that  the  proceedings  were  erroneous. 

Where  proceedings  to  condemn  lands  were  affirmed  so  far  as  the  findings 
of  the  jury  were  concerned,  but  beyocd  that  were  reversed,  oosts  of  the 
Supreme  Court  and  of  the  proceedings  below  were  allowed  to  the  appellants. 

Appkal  to  the  Supreme  CoTirt  from  the  appraifial  and  report  of 
a  jory  in  proceedingB  to  condemn  lands,  ana  from  the  order  con- 
firtuiiig  them.  Bespondeats  appeal.  Affirmed,  bo  far  ae  relates 
to  the  findingB  of  tne  jury ;  reversed  as  to  remaining  orders  and 
proceeding 

James  M.  Ashley,  Jr.,  and  Ane.  C.  Baldwin,  for  petitioner 
cited,  in  support  of  the  constitntiondity  of  the  railroad  uiw,  in  re- 
spect to  its  title :  People  v.  Mahaney,  13  Mich.  481 ;  Underwood 
V.  McDnffie,  15  Mich.  367 ;  Inkater  v.  Carver,  16  Mich.  484 ;  Peo- 
ple V.  State  Ins.  Co.,  19  Mich.  398 ;  Harrington  v.  Wands,  23  Midi. 
365 ;  Swartworth  v.  Mich.  Air-Line  R.  R.,  24  Mich.  389 ;  Conn.  Mnt. 
Life  Ins.  Co.  v.  State  Treasurer,  81  Mich.  17;  Kurtz  v.  People,  33 
Mich.  279 ;  People  v.  Bradley,  36  Mich.  447 ;  Cooley  Const.  Lim. 
14« ;  contra,  Eyerson  v.  Utley,  16  Mich.  269 ;  Stewart  v.  Father 
Matthew  Society,  41  Mich.  67 ;  People  v.  Donahy,  20  Mich.  349. 

E.  J.  Biseell,  E.  H.  Sellers,  and  F.  A.  Baker,  for  appellants.  A 
petition  for  the  condemnation  of  land  must  allege  the  petitioner's 
incivility  to  feqaire  title.  Chic,  and  Mich.  L.  S.  B.  K.  v.  Sanford, 
23  Mich.  418.  The  wife  of  the  owner  in  fee  must  be  made  a  party. 
State  V.  Easton,  etc,  E.  E.,  36  N.  J.  L.  184 ;  contra,  Moore  v. 
Mayor,  8  N.  T.  110 ,  Gwynne  v.  Cincinnati,  3  Ohio,  24.  A  tenant 
from  year  to  year  is  a  party  in  interest.  Parka  v,  Boston,  15  Pick. 
198 ;  Lawrence  v.  Boston,  119  Mass.  126 ;  North  Pennsylvania  E. 
R.  V.  Davis,  26  Penn.  St.  238 ;  Turnpike  v.  Brosi,  22  Penn.  St.  29 ; 
Qilligan  v.  Providence,  11  E.  I.  258.  Tlie  petition  must  allege  an 
attempt  to  agree  with  each  respondent.  In  re  Bost.  Hoosac  Tun- 
nel and  West  E  E,  79  N.  Y.  71.    Separate  proceedings  against 
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«adi  are  iuadnuesible  in  MichigaiL  Grand  Bapids  and  Ind.  B.  R. 
V.  Alley,  34  Mich.  18;  Mich.  Air-Line  By.  v.  Barnes,  40  TSi/sb. 
SS3.  The  petitioner  cannot  rel;  on  negotiationa  eondncted  by  a 
former  company  with  whidi  il  bad  been  consolidated.  Haiehman 
1).  Bates  County,  92  U.  S.  569 ;  Coonty  of  Bates  ».  Wintera,  97  D". 
S.  83.  An  express  finding  that  it  is  necessary  to  take  the  land  for 
the  public  use  is  reqoired,  ManBf.,  CJoldw.  aiid  L  Mich.  B.  B.  v. 
Clark,  23  Mich.  519 ;  Grand  Bapids  and  Ind.  B.  K  «.  Van  Driele, 
24  Mich.  409.  Improvements  made  on  another's  land  without  his 
consent  become  his  property  at  common  law,  though  the  role  is 
modified  where  they  were  made  in  good  faith :  Parsons  v.  Moses, 
16  la.  444 ;  and  equity  required  pyment  for  them.  Fntnam  v. 
Bitchie,  6  Paige,  390  ;  Bnght  v.  Boyd,  1  Story,  478 ;  2  id.  675 ; 
Story's  Eq.  Jur.  779  a,  799  e ;  Green  v.  Biddle,  8  Wh.  77 ;  Wil- 
lard*8  Eq.  312 ;  Sngd.  Vend.  eh.  22,  §§  54,  55,  57.  The  valne 
may  be  set  oS  in  an  action  for  mesne  profits.  Jackson  v.  Loomis, 
4  Cow.  168  ;  Mnrray  v.  GJovemeur,  2  Johns.  Cas.  438 ;  Hilton  v. 
Brown,  2  Wash.  165 :  Davis  v.  Smith,  5  Ga.  274 ;  2  Kenf  b  Com. 
335.  Bat  in  Massaehnsetts  payment  cannot  be  recovered  for  im- 
provements made  under  defective  condemnation  proceedings.  Har- 
ris V.  Marblehead,  10  Gray,  44 ;  Crosby  «.  Dracut,  109  Mass.  206 ; 
Spalding  v.  Chelmsford,  117  Mass.  398.  Good  faith  is  essential  to  a 
recovery  under  betterment  laws.  Horton  v.  Sledge,  29  Ala.  498  j 
Ormond  v.  Martin,  37  Ala.  606;  Pope  v.  Mason,  28  Ark.  644; 
Merlow  v.  Adams,  24  Ark.  109 ;  Carpenter  v.  Mitchell,  29  CaL 
385 ;  Love  v.  Shartzer,  31  CaL  495 ;  Carpenter  v.  Small,  35  Cal. 
346 ;  Armstrong  v.  tTackson,  1  Blackf.  374 ;  Boss  v.  Irving,  14  LI 
171 ;  Mont^  v.  Linn,  27  III.  328 ;  Childs  v.  Shower,  18  la.  367 ; 
Patrick  V.  Marshall,  2  Bibb,  44;  Erauae  v.  Means,  12  Kan.  338; 
Gibson  v.  Hutchina,  12  La.  Ann.  545 ;  Bnssel  v.  Blake,  2  Pick. 
507 ;  Plimpton  v.  Plimpton,  12  Gush.  467 ;  Dothage  v.  Stuart,  85 
Mo.  251 ;  Fenwiek  v.  Gill,  38  Mo.  610;  Strike  v.  McDonald,  2 
Harr.  &  Gill.  191 ;  Madland  v.  Beuland,  24  Minn.  379 ;  Withing- 
ton  V.  Corey,  2  N.  H.  118  ;  Bailey  v.  Haatinga,  15  N.  H.  529 ;  Bd- 
loWB  V.  Copp,  20  N.  H.  504;  Frear  v.  Harden  burgh,  5  Johns.  278; 
Jackson  v.  Loomis,  4  Cow.  172 ;  Woodhnll  v.  Bosenthal,  61  N.  T. 
396 ;  LongworUi  v.  Wolfington,  9  Ohio,  10 ;  Taylor  v.  Foster,  S8 
Ohio  St.  367 ;  McCoy  v.  Graudy,  3  Ohio  St.  463 ;  Morrison  v. 
Eobinson,  31  Penn.  St.  456;  Nelson  v.  AUen,  1  Yem.  376; 
McKinly  v.  Halliday,  10  Terg.  477 ;  Mathews  v.  Davis,  6  Humph. 
324 ;  Saunders  v.  Wilson,  19  Tex.  194 ;  Howard  v.  Bocheson,  IS 
Tex.  563  LThouvenin  v.  Lea,  26  Tex.  613 ;  Brown  v.  Storm,  4 
Vt  43 ;  Whitney  v.  Richardson,  31  Vt.  306 ;  Thompson  v.  GO- 
man,  12  Vt  109 ;  MeKim  v.  Moody,  1  Rand.  58 ;  Paeqnette  v. 
Pictneas,  19  Wis.  49;  Bank  of  Hamilton  v.  Dudley,  3  FeL  626; 
Society  t.  Wheeler,  2  Giall.  137 ;  Alboe  v.  May,  2  Paine,  74.  Where 
the  improvements  are  not  made  in  good  faith  theiy  belong  to  the 
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owner  of  the  land.  Dietridi  v.  Mnrdoch,  42  Mo.  (1868)  279  ;  Uiss. 
and  Tenn.  R.  R.  •».  Deraney,  42  Mias.  (^1869)  556 :  Gnoiam  v.  Con- 
noreville,  etc.,  R.  ft.,  36  Ind.  (1871)  463;  Cal.  P.  R.  R.  v.  Arm- 
strong, 46  Cal.  (1873)  85 ;  United  States  v.  Land  in  Monterey 
Conntj,  47  CaL  (1874)  515  ;  Emereon  v.  WeBtem  Union  R.  R., 
76  ni.  (1874)  175;  In  re  Long  Island  R.  R.,  6  N".  Y.  Snp.  Ot 
(1875)  398;  Jnatice  v.  Neeqodionmg  VaUey  R.  R.,  87  Penn.  St 
(1878)  28. 

Cahfbkll,  J. — ^Thifl  Ib  an  appeal  from  prr 

lands.     The  property  involved  is  the  same  iacdu(£. ^,._ 

ceedingB  set  aside  at  the  Jane  term,  1881,  in  the  cam  of  Dnnlap  v. 
Toledo,  Ann  Arbor  and  North-eastern  Ry.  Co.  The  present  csom- 
pany  porportB  to  be  a  oooBoUdation  of  the  last-named  company 
vith  the  Toledo  and  Ann  Arbor  R.  R.  Co. 

It  appears  that  immediately  after  the  confirmation  of  the  pro- 
ceedings which  were  afterwards  set  aside  by  this  court,  the  com- 
pany took  poeseeaion  of  Dnnkp'a  land  and  bnilt  its  road  across  the 
put  Bonght  to  be  condemned.  This  was  done  in  December,  1880, 
and  led  to  a  series  of  legal  controyersiea  not  yet  determined. 

The  present  proceedings  were  begun  on  the  18th  day  of  June, 
1881,  by  the  presentation  of  a  petition  to  the  Circnit  Conrt  for  the 
County  of  Oakland,  where  a  jury  was  drawn  and  snbseqnently 
lenderod  the  verdict  complained  oi.  During  the  pending  of  the 
prooeedingB,  and  subsequently,  certain  orders  were  made  by  the 
Circuit  Court,  to  which  reference  will  be  made  hereafter. 

Some  important  questions  arose,  which  require  a  brief  prelimi- 
nary reference  to  the  nature  of  these  proceedinee.  The  statute  is 
evidently  framed  in  accordance  with  the  laws  of  some  other  States 
where  tue  judicial  power  is  not  parcelled  out  as  it  is  here ;  and 
Bome  comphcations  have  been  caused  by  this  practice  which  intro- 
duce difficulties.  We  had  occasion,  in  the  case  of  Michigan  Air- 
line Ry.  V.  Bamee,  44  Mich.  R.  222,  to  point  out  some  of  these 
difficnlties.  It  is  greatly  to  be  regretted  that  this  species  of  legis- 
lation has  been  so  vety  careleeely  muned. 

In  the  present  case  some  steps  appear  which  could  only  have 
been  taken  by  a  court  in  the  regolar  exercise  of  judicial  power, 
while  others  belong  to  a  diSereut  class  of  functions  entirely,  and 
aremvemed  by  diSerent  considerations. 

Under  our  constitution  such  powers  as  are  strictly  judicial  in 
their  character  can  only  be  vested  in  certain  courts  which  are 
named  in  the  oonstitation  itself. 

The  drcait  courts,  as  oourts,  have  such  powers.  The  judges, 
as  judges,  out  of  oourt,  do  not  possess  them,  and  cannot  be  vested 
with  them. 

The  proceedings  to  condemn  lands,  although  made  under  the 
railroad  laws  subject  to  judicial  review  and  supervisiim  for  certain 
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pmposes,  are  not  in  themselveB,  and  never  have  been  regarded  ae 
judicial  proceedings.  Our  conBtitntion  allows  them  to  be  cod- 
dacted  br  highwa;  commisBionere  in  Bome  cases,  and  by  specially 
appointed  commisBioaers  or  jariee  of  freeholders. 

The  inqniiy  in  tins  State,  as  elsewhere,  is  an  appraisal  or  estimate 
of  valnee,  and  not  a  contest  on  litigions  rights,  and  includes  what 
is  not  elsewhere  included,  an  inqoiry  into  the  necessity  of  the  pro- 
posed taking  for  public  pnrposea,  which  was  never  made  bv  courts, 
but  always  Tieretof  ore  by  the  L^slatore  or  some  unjudicial  body 
of  its  creation.  Had  it  not  been  for  the  specific  provisions  in  our 
constitution  the  State  could  have  provided  for  these  inqairies  to  be 
made  by  any  medium  it  might  select.  People  ex  rel.  Green  «. 
Mich.  Southern  R.  R.  Co.,  8  Mich.  496.  Our  present  system  is 
better  calculated  than  the  old  one,  if  fairly  applied,  to  secure  the 
rights  of  land  owners.  But  the  nature  of  tJie  proceeding  remains 
as  before,  a  special  proceeding  by  a  temporary  tribunal  selected  for 
the  occasion,  and  not  a  judicial  proceeding  in  the  ordinary  sense. 

As  provided  for  unaer  the  railroad  laws,  there  are  certain  pro- 
ceedings in  court  to  select  a  jury,  and  subsequent  proceeding  to 
determine  whether  the  action  of  the  jary  ehonld  be  snstuned. 
Beyond  this  the  courts  have  no  part  in  the  matter,  and  with  the 
exception  of  some  special  matters  to  be  referred  to  hereafter  no 
difScuIties  should  have  arisen  to  confound  these  functions.  But  it 
is  manifest  they  have  been  confounded  to  some  extent  here,  and 
the  question  may  arise  how  far  such  confusion  may  have  caused 
mischief  which  we  can  redress. 

It  may  be  said  in  brief,  that  if  a  iniy  has  been  summoned  under 
proper  circumstances,  has  conducted  its  inquiries  legally,  and  with 
due  regard  to  private  rights,  and  has  reached  a  legitimate  condn- 
eion  as  to  the  necessity  of  the  condemnation  and  the  compensation, 
the  appropriation  of  toe  land  upon  payment  of  that  compensation 
will  be  lawful,  and  will  not  be  affected  by  collateral  acdoa  by  the 
judge  or  court,  which  may  be  unlawful.  This  distinction  between 
the  different  tribunals  is  essential. 

The  objections  taken  may  be  divided  into  two  classes,  the  one 
relating  to  the  sufficiency  of  the  condemnation,  and  the  second  to 
the  action  of  the  court  or  judge  independent  of  tlie  inquest.  Ref- 
erence will  first  be  made  to  the  latter. 

These  are,  first,  action  taken  by  the  circuit  court  to  restrain 
legal  proceedings ;  second,  action  concerning  certain  moneys,  and 
third,  action  requiring  the  land  owners  to  pay  costs. 

On  the  25th  of  July,  1881,  the  circuit  judge,  upon  an  ex  parte 
application,  which  seems  to  have  been  present^  and  treated  as  a 
part  of  this  proceeding,  made  an  order  reatmining  a  suit  at  law  be- 
tween Dunlap  and  several  private  parties,  as  well  as  the  railway 
company,  for  trespass — a  chancery  suit,  involving  a  bill  and  croea- 
bill  between  the  company  and  Dunlap,  and  between  Dnnlap  and 
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the  coiDpaDT  and  two  private  persons,  and  a  proceeding  in  favor  of 
Erwin  D.  Brooks  before  a  circnit  court  commissioner,  for  forcible 
entry  and  detainer.  The  same  order  authorized  the  company  to 
draw  certain  money  from  a  bank,  in  which  we  do  not  see  that  ap- 
pellants here  had  any  special  concern. 

Without  stopping  to  consider  the  very  seriooB  qneetion  whether 
a  judge  can  be  authorized,  in  a  proceeding  which  is  not  a  suit  in 
court,  to  interfere  with  regular  legal  proceedings,  pending  in  the 
ordinary  course  of  justice,  it  is  sufficient  to  sav  that  ex  parte  action 
for  that  purpose,  where  the  parties  interested  have  neither  notice 
beforehand  nor  any  regular  means  of  relief  against  it,  cannot  be 
BQstaiDed  on  any  principle  whatever.  We  do  not  think  anv  such 
summary  and  illegal  proceeding  was  intended  by  the  legislature. 
It  is  veiy  questionable  how  far  the  statute  contemplates  any  such 
interference,  except  through  the  medium  of  a  distinct  legal  pro- 
ceeding; but  it  does  not  authorize  any  action  except  by  the  court, 
and  it  could  not  lawfully  authorize  it  without  a  hearing,  and  was 
not  intended  to  do  so. 

Upon  the  matter  of  costs  there  is  also  reason  to  regard  it  as  a 
serious  qneetion  whether,  inasmuch  as  the  necessity  of  taking  as 
well  as  me  amount  of  compensation  must  be  determined  b^ore 
land  can  be  taken,  a  land  owner  can,  under  any  eircmnstances,  be 
compelled  to  lose  his  land  without  full  compensation.  He  cannot 
be  compelled  to  determine,  at  his  peril,  whether  a  jury  will  r^ard 
the  land  as  necessai-y  for  public  use,  and  he  cannot  be  in  fault  for 
refusing  a  tender  when  he  can  have  no  assurance  that  the  proposed 
improvement  will  be  sanctioned.  But  the  statute  is  fatally  defec- 
tive if  such  an  infliction  could  be  impeded,  because  it  provides  no 
means  and  no  tribunal  for  determining  the  question  of  tender.  It 
is  not  within  the  constitutiooal  functions  of  tne  jury,  and  the  judge, 
whether  present  or  absent,  cannot  pass  upon  such  a  fact  himself 
and  bind  the  party  by  it.  The  law  has  provided  no  method  of  in- 
quiry for  deciding  this  question  legally. 

In  regard  to  the  deposit  of  money  m  bank,  the  statute  has  no 
provision  which  would  compel  the  land  owner  to  take  the  risk  of 
any  snch  deposit,  or  deprive  him  of  his  rights  until  he  is  paid. 
We  do  not  regard  him,  therefore,  as  injured  by  the  mere  deposit 
of  the  money. 

The  remaining  questions  relate  to  the  action  of  the  jury,  and  the 
orders  which  provided  for  their  appointment. 

It  is  claimed  that  there  is  no  authority  to  take  such  steps  in 
favor  of  a  consolidated  company,  consisting  in  part  of  a  foreign 
corporation,  and  that  the  railroad  law  itself  is  invalid  for  a  defec- 
tive title. 

The  act  is  entitled  "  An  act  to  revise  the  laws  providing  for  the 
incorporation  of  railroad  companies,  and  to  regulate  the  running 
and  management,  and  to  fix  the  duties  and  liabilities  of  all  railroad 
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and  other  oorpontions  owning  or  openting  say  railroad  in  this 
State." 

It  does  not  appear  to  hb  tliat  this  title  coreiB  more  than  one  ob- 
ject It  IB  to  bring  togethw  the  le^iaUtion  concerning  the  creation 
and  management  of  raih-oads.  It  maj  be  that  there  are  some 
roads  which  are  exempt  from  more  or  lees  of  its  provifiions, 
and  that  as  to  them  it  could  not  be  enforced.  Bnt  this  wonld  be 
for  other  reasons,  and  not  becanee  the  titJe  is  double. 

Neither  do  we  think  the  consolidation  presents  any  difficnltj. 
The  new  oi^ianization,  as  such,  is  imdoubtedlj  a  Michi^n  Corpora- 
tion. How  far,  as  soch,  it  conld  act  abroad  does  not  matter  here. 
It  pofleeeees  the  powers  belonging  to  that  particular  corporation, 
which  had  anthontj  before  the  onion  to  institnte  proceedinga  to 
reach  this  particiilar  land,  and  this  is  all  that  is  now  under  inquiry. 
We  have  no  occasion  to  look  farther. 

It  aim  appean  that  James  M.  Dnnlap  is  the  owner  in  fee  of  the 
lands  son^t  to  be  taken,  and  that  the  rights  of  the  oth^parties 
are  a  contingent  dower  interesL  and  a  tenant^  at  wiH  Withoat 
obtaining  Donlap's  anthority,  me  company  coald  have  had  no 
rights  of  control  over  the  land  by  any  license  or  grant  from  the 
rest.  This  being  bo,  a  failure  to  agree  with  him  was  as  oompletea 
bar  to  poBBeesion  and  enjoyment  for  their  railroad  as  a  refusal  of  all 
three  to  agree.  The  statute  contemplates  that  these  proceedings 
may  be  h^  if  the  land  cannot  be  obtained  by  treaty,  and  here  it 
was  shown  it  could  not  be. 

We  are  of  opinion  that  no  error  was  committed  in  ezdndin^ 
from  the  compensation  allowed  to  Dunlap  the  valpe  of  the  railroad 
track  lud  upon  the  land.  We  think  the  case  cannot  be  distin- 
guished from  Morgan's  Appeal,  39  Mich.  676.  The  railroad  com- 
pany, whether  rightfully  or  wrongfully,  lud  this  track  while  in 
poBseeeion  and  for  purpoeee  entirely  distinct  from  anv  use  of  the 
land  as  an  isolated  parcel.  It  would  be  absurd  to  apply  to  land  so 
need,  and  to  a  railway  track  laid  on  it,  the  technical  roles  which 
apply  in  aome  other  cases  to  stmctores  inseparably  attached  to  the 
freehold.  Whatever  rule  might  apply  in  case  of  abandonment,  it 
is  clear  that  this  superstructure  was  never  designed  to  be  incor- 
porated  with  the  soil  except  for  purpoees  attending  the  possession ; 
and  in  a  proceediog  to  obtain  a  legal  and  permanent  right  to  occupr 
^e  land  for  this  very  porpoae  there  would  be  no  sense  in  compel- 
ling them  to  buy  their  own  property.  Whatever  right  of  redress, 
if  any,  Donlap  may  have  for  me  tortiona  occnpancy  previous  to 
these  proceedings,  or  whatever  right  of  property  he  might  have  in 
case  the  company  abandoned  the  road  entirely  and  left  the  track 
untouched,  we  think  that  eo  long  afi  it  is  in  posseesion  and  legal 
measures  are  proceeding  to  secure  a  right  to  retain  it  there,  mis 
atrQctnre  belongs  to  the  company,  whether  intruders  or  not 

The  remaining  errorB  assigned  refer  to  various  rulings  and  tea- 
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timony  bearing  npon  the  question  of  public  neceaeity.  Some  of 
titeiQ  nave  been  raised  on  wliat  is  a  mistaken  notion  of  the  char- 
acter of  these  proceedings.  The  circoit  judge  attended  the  sittings 
of  the  juiT,  and  admitted  or  ezclnded  testimony,  and  <^rged  the 
jury  predsely  as  on  a  triaL 

The  jndge  formed  no  part  of  this  special  tribunal.  The  statute 
indeed  allows  the  judge  "to  attend  said  jary,  decide  questions  of 
law,  and  aduiinister  oaths  to  witneeaes,"  §  21,  Art.  2.  But  the 
same  statute  which  allows  this  allows  him  to  designate  a  circuit  court 
commissioner  for  the  same  purpose,  and  also  allows  the  jury  to  pro- 
ceed without  either.  Whatever  the  language  of  this  statute  literally 
constmed  may  mean,  it  is  very  clear  that  any  such  functions  must  at 
most  be  advisory.  The  jury  will  undoubtedly  be  regarded  as  accept- 
ing and  doing  wnat  they  permit  to  be  done.  But  in  all  such  cases  toe 
conetitutioQ  ae  well  as  the  principles  of  the  common  law  makes  them 
judges  of  law  and  fact.  Chamberlain  v.  Brown,  2  Doug.  120. 
Their  concluBionB  are  not  baaed  entirely  on  testimony.  They  are 
expected  to  use  their  own  judgment  and  knowledge  from  a  view 
of  the  premises,  and  their  experience  as  freeholders,  quite  as  much 
as  the  testimony  of  witnesses  to  matters  of  opinion.  And  while  an 
appellate  court  is  bound  in  such  cases  to  set  aside  proceedings  which 
appear  to  be  based  on  false  principles,  it  cannot  properly  deal  with 
nitinga  as  if  they  were  excepted  to  on  a  common  law  trial,  or  dis- 
pose of  the  controversy  on  merely  technical  notions.  Chamberlain 
V.  Brown,  2  Doug.  120 ;  Michigan  Air  Line  R  R.  Co.  v.  Barnes^ 
44  Uich.  222. 

In  the  case  before  us  the  jury  have  in  proper  form  decided  the 
improvement  to  be  one  of  pnblic  necessity.  They  had  a  considei^ 
able  amount  of  testimony  before  them  hearing  on  that  question, 
and  it  was  strongly  contested.  Wliile  the  language  of  the  charge 
of  the  judge  is  certainly  ambiguous  and  open  to  criticism,  yet  it 
tppeaiB  distinctly  that  the  jury  regarded  not  merely  the  necessity 
of  the  land  if  tlie  road  should  be  laid  out,  hut  also  the  importance 
of  the  road  itself.  We  cannot  say  from  an  inspection  of  the  record 
that  there  is  any  prevailing  reason  for  holding  that  the  jury  were 
misled  in  their  conclusions. 

Neither  do  we  discover  any  sufficient  reason  for  holding  there 
has  been  anything  out  of  the  way  in  the  estimate  of  damages. 
There  is  some  ground  for  questioning  their  entire  adequacy,  but 
the  jury  saw  the  land  and  heard  the  witnesses,  and  as  the  case  stands 
we  cannot  disturb  their  finding  on  this  point.  That  objection  is 
not  raised  on  the  record,  and  does  not  appear  to  have  come  up  at 
all  except  as  to  the  materials  of  the  soperBtmcture. 

There  is  nothing,  however,  in  the  record  which  in  our  opinion 

entitled  the  company  to  costs,  and  we  think  costs  should  be  awarded 

to  Danlap.    The  proceedings  below,  so  far  as  they  relate  to  the 

findings  of  the  jury,  must  be  affirmed.     The  remaining  orders  and 
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proceedingB  are  unauthorized  and  rnoBt  be  reversed,  with  coeta  of 
this  conrt  and  of  the  proceedingB  below  to  the  appellant  DnnUp. 
The  other  juBticeB  concurred. 

Decisions  relatiTe  to  the  aBBeBament  nf  damages  for  land  taken  hj  Tirtne  of 
the  exercise  of  the  right  of  eminent  domsiii  are  spt  to  be  of  little  ytlTie  as 
precedents  outside  the  limits  of  the  State  in  wliich  Uiey  are  ntade.  Depending 
as  tbe;  usually  do  upon  the  construction  and  interpretation  of  local  statutes, 
they  are  rarelj  of  such  a  character  as  to  attract  or  merit  attention  in  loeili- 
lies  where  those  statutes  are  not  in  force.  Occasional!;,  however,  a  cue  oc- 
curs upOQ  this  topic  which  constitutes  an  exception  to  the  general  rule  and 
which  ia  of  interest  and  importance  to  the  profession  at  lar^,  becanseit 
pHsses  upon  some  great  questions  or  principles  common  to  all  the  States  in 
ihK  union.  8ucb  a  case  is  the  one  to  which  the  present  note  is  appended. 
3IaD;  of  the  authorities  bearing  upon  the  qneationa  mTolved  will  be  found  to 
be  cited  bj  counsel  in  arguendo  and  need  not  here  be  repeated.  An  attempt 
will,  however,  be  made  to  discnsa  the  various  points  raised  at  some  tittle 
length  and  to  cite  such  additional  authorities,  panim,  as  wilt  enable  the  in- 
quiring reader  to  make  himself  familiar  with  tne  ^neral  principles  govem- 
ing  any  of  these  points  to  which  he  nay  choose  to  direct  bis  studies. 

1.  It  is  somewhat  difficult  to  understand  precisely  what  ia  meant  by  the 
court  in  saying  that  the  judges  of  the  courts,  as  judKes,  and  not  as  the  court, 
can  exercise  no  judicial  powers.  It  would  seem  that  a  judge  acting  as  a 
judge  acts  a  court.  It  ia  the  frequent  custom  in  England  and  in  most  of  our 
BtaMs  for  parties  to  obtain  and  for  judges  to  grant  orders  of  various  sorts  in 
Chamtwrs.  Tet  the  regularity  of  such  orders  as  judicial  proceedings  hat 
never  been  doubted.  The  action  of  the  judge,  in  the  present  case,  in  making 
the  orders  ex  parte  purely  was  perhaps  reprehensible.  But  if  it  was  within 
the  scope  of  tne  power  of  the  court  in  which  he  sat  to  make  such  orders, 
serious  doubt  may  be  entertained  as  to  whether  his  individual  action  was 
wholly  void  as  a  judicial  act.  The  only  reasonable  ground  upon  whi4±  such 
a  position  can  be  supported  is  that  taken  in  the  tatter  part  of  the  opinion, 
viz.,  that  the  act  fixing  the  method  of  appropriatinK  land  for  nilroads  did 
not  contemplate  or  authorize  any  such  summary  interference. 

2.  The  Kuchigan  method  of  assessing  damages  for  lands  taken  by  isilroad 
companies  is  somewhat  peculiar,  but  strictly  in  accordance  with  constitn- 
tional  principles.  The  Ijegislature  is  the  body  in  whom  the  right  of  emi- 
nent domsln  is  primarily  reposed.  It  ia  for  them  to  say  when  that  right 
ehall  be  eiercised.  The;  must,  however,  provide  some  competent  and  un- 
biassed tribunal  liefore  which  the  owner  of  the  property  taken  may  prove 
and  recover  the  damage  which  he  has  sustained. 

Bonaparte  a.  Camden  and  A.  R  R.  Baldw.  205;  People  v.  Smith,  SI  N.T. 
69S;  SpringQeld  R.  R.  n.  Hatl,  67  III.  SQ;  Cunningham  n.  Campbell.  S3  Oa. 
625;  Coz  e.  Cununings,  3%  Oa.  549;  Kramer  v.  Cleveland  R.  R.,  5  Ohio  St. 
140;  Ames  t.  Lake  Superior  R.  R.,  21  Minn.  ^41. 

Tliia  tribunal  need  not  be  the  common  law  jury  of  twelve  men,  but  may  be 
constituted  precisely  as  the  Legislature  aeea  fit,  and  ve«ted  with  wfaatevw 
authority  the  Legislature  deems  appropriate. 

Evansville  R.  R.  e.  Miller,  80  Md.  209 ;  Scudder  e,  Trenton  Palls  Co.,  1  N. 
J.  Eq.  004;  Houston  R.  R.  v.  Milbum,  84  Tex.  224;  Hagnoman  e.  Blake.  19 
Cal.  579;  Dalton  e.  Northampton.  10  N.  H.  863;  In  re  Paschall  St.,  81  Pa. 
118;  Norristown  Turnpike  e.  Burket,  36  Md.  68. 

And  when  such  a  triounal  is  constituted  resort  can  be  had  to  it  alone  for 
the  recovery  of  damages,  its  jurisdiction  l>eing  absolutely  exclusive. 

Stevens  c  Middlesex.  12  Mass.  460;  Spring  e.  Russell.  7  Me.  378;  Mason 
e.  Kennebec  R.  R,  30  Me.  215;  Hennikcr  n.  Contoocook  R  R  Go.,  29  N.  H. 
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146;  Eoch«.  WUliamjport  Co.,  OS  Pa.  388;  Hclntire  t>.  West.  R.  R.  Co.,  67 
N,  C.  378;  Smith  e.  Ohicago  R  R.  Co.,  «7  Ttt.  ISl ;  LindeU's  Admr.  e.  Han- 
nibal and  B.  Joseph  R.  R.,  8S  Uo.  548;  Boomb;  e.  ijidroAcoggiu  and  E.  B. 
Co.,  SI  He.  816;  Tt.  Cent.  R.  B.  Co.  v.  BazMr,  S2  Yt,  865;  Clark  «.  Bot- 
tOD,  C.  ft  M.  R.  Co.,  34  S.  H.  114;  On  «.  Onimb;,  51  N.  H.  290;  Ferlflf 
tp.  Boflton,  C.  &  K.  R.  Co.,  87  N.  H.  813;  W.  &  B.  R.  Co.  e.  WilliamB,  54  Pa. 
St.  103;  Fehr  e.  Bchu;UdlI  Nav.  Co.,  69  Pa.  Bt.  161:  Bait.  £  P.  R.  Co.  o. 
Ha^Tuder,  S4Mo.  70;  Eeiiiied7v.H.&  Bt.  P.R.  Co.,  D2  WiB.681;  Bhemsn  «. 
Mil.,  L.  8.  &  W.  K  Co.,  40  WlB.  646;  Daniela  e.  Chicago  R.  R.  Co.,  85  Iowa, 
129.  But  as  wilt  be  Been  bj  reference  to  the  opinion  in  the  principal  case 
and  to  compiled  laws  of  Michigan  (1871),  vol.  1,  p.  755,  et  seq.,  the  peculiar 
tribunal  conatituted  in  Hichigmi  for  this  purpoee  1b  investAd  with  another 
and  moat  unuBual  power,  viz.,  the  power  of  deciding  whether  under  the  cir- 
cumatancei  of  the  case  there  is  such  a  neceMit;  for  the  proposed  taking 
aa  will  authorize  the  exercise  of  the  right  of  eminent  domain.  This  is  a 
power  which  the  Legialature  usually  ezerdsea  itaelf.  That  it  ma;  delegate 
It  aeema  very  clear. 

S.  The  proceedings  of  the  tribunal  constituted  to  asaew  damages  for  landa 
taken  are  umiallj  reviewable  either  by  appeal  or  certiorari,  not  in  equity  or 
bj  a  writ  of  error. 

Hamilton  V.  Annapolis  R.  R.,  1  Bfich.  107;  Erana  e.  Balfner,  S9  Ho.  141; 
Vej  fl.  Bwinney,  86  Hd.  454;  Qalena  R  R  e.  Pound,  22  IlL  S90;  Henline  e. 
People,  81  111.  889.  The  rcBpective  functions  of  the  appeal  and  of  the  certi- 
oi«n  Oifter  materially  in  difierent  States.  In  some  tne  cause  on  appeal  is 
tried  before  a  jury  of  twelve  men,  in  others  it  is  simple  heard  by  a  court  who 
bsTe  power  to  correct  errors  of  law  and  to  increase  or  diminish  the  damagea 
awarded.  State  v.  Hulick,  88  N.  J.  L.  307 ;  Pitchburg  R  R.  •.  Boston  R 
B.,  8  Cnah.  68;  Delaware  R  R«.  Buiston,  61  Pa.  Bt.  800;  Johnston  v.  Ran- 
kin, 70  N.  C.  560. 

In  some  States  an  appeal  is  substantially  the  same  thing  as  a  certiorari  which 
simply  brings  up  the  reccnd,  the  appellate  tribunal  being  able  to  review  only 
such  irregularities  aa  appear  upon  ita  face  with  regard  to  the  way  in  which 
the  proceedings  have  been  earned  on. 

People  B.  Canal  Board,  7  Lans.  2S0 ;  People  v.  Town  of  Seward,  27  Barb. 
04 ;  N.  J.  R  R  «.  Suydam,  17  N.  J.  L.  25 ;  Eroop  «.  Thomas,  81  Hich.  144. 

And  it  is  to  be  remarked  that  if  the  record  shows  that  the  proceedings  are 
substantially  correct,  the  court  will  not  reverse  on  account  of  trifling  inegu- 

In  t«  Tucker's  Petition,  87  N.  H.  40S ;  Cambridge  e.  Co.  Comm.  of  Ulddle- 
sex,  117  Mass.  70;  State  e.  Smith,  21  H.  J.  L.  91;  New  Haven  Co.  e.  North- 
ampton, 102  Maes.  116;  In  re  Inhabitants  of  Tssselborough,  19  He.  888; 
Road  Comm.  e.  Fockinger,  61  Pa.  48. 

4.  The  provisions  of  the  Michigan  act  clearly  Intend  to  gne  to  the  land 
holder  a  right  to  have  a  competent  tribunal  pass  upon  the  question  whether 
there  is  a  necessity  to  take  his  land  or  not.  This  is  a  pure  question  of  fact 
outside  of  the  landholder's  knowledge  and  which  it  is  impossible  for  him  to 
have  any  information  about  until  it  is  decided  by  the  appropriate  tribunal. 
How,  then,  can  he  be  in  fault  In  refusing  a  tender  of  the  value  of  his  land 
before  such  decision?  He  knows  not,  he  cannot  know,  whether  any  right  to 
damages  will  ever  vest  in  him.  The  same  observations  are  true  as  regards 
the  failure  of  the  landholder  to  take  the  risk  of  a  deposit  made  toy  the  rail- 
road company  before  the  rendering  of  the  decision  as  to  the  neoeesit^  of  tak- 
ing his  land.  The  refusal  of  the  court  to  assess  the  costs  upon  the  petition 
on  these  grounds  was  clearly  right. 

5.  Hany  of  the  States  have  of  late  introduced  provisions  into  their  consti- 
tutions forbidding  their  legislatures  to  pass  acts,  the  full  purport  of  which  is 
not  set  forth  in  their  titles.     Some  pronibit  the  passage  of  all  acta  compre- 
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beading  more  than  one  subject.  SeetbecoDstitutioDBof  Hichigxa,  New  York, 
Ohio,  PencsylTutia,  Uinnesoto,  Haryl&iid,  Kansaa,  Eentuckv,  Nebraska, 
LouiaiBnn,  Tezao,  Bouth  Carolinb,  Alabama,  HiBBOuri,  Indiana,  llliooia.  Wift- 
cOQsio,  New  Jerae;,  and  Virginia.  The  purpose  of  these  proTieions  u  clearlj 
set  forth  in  the  following  passage  from  the  opinion  io  People  c  HcCann,  3 
Park  Co.  R.  299. 

"  iDBtances  liad  occurred  In  which  impoitaot  enactments  had  been  smug- 
gled through  the  legialature  under  the  cover  of  some  bill  with  a  modest  and 
unpretending  title.  To  guard  the  legislatiin  as  well  as  the  public  against 
tbia  kind  of  imposition,  the  fiamers  of  the  constitution  adopted  the  above 
provision." 

It  is  neither  appropriate  nor  practicable  to  discuss  at  length  here  the  author- 
ities on  tbia  pomt.  The  following  are  some  of  the  principal  cases,  and  to 
them  the  reader  Is  referred  for  full  information  on  the  subject :  Uayor  v. 
Colgate,  S  Seta.  146 ;  Bun  Uutual  Ina.  Co.  e.  Uajor,  8  N.  7.  2S8  ^  People  «. 
Eilfs,  8S  N.  T.  430;  People  v.  O'Brien,  S8  N.  T.  ISS;  People  e.  Comm.,  OS 
Barb.  70;  People  v.  Uaban;,  18  Hich.  4H;  Smith  o.  Ha;oT,  U  How.  Pr. 
SOS ;  People  e.  Btevens,  a  Abb.  Pr.  848 ;  Hatter  of  Tappan,  86  How.  Pr.  390 ; 
Buroam  e.  Acton,  4  Abb.  Pr.  1 ;  People  e.  HcCann,  16  N.  T.  60 ;  DeWitt  e. 
San  Francisco,  S  Cat  980;  Pierpont  e.  Crouch,  10  CaL  816;  Martin  o.  Broach, 
SGa.  91;  Prothro  e.  Orr,  19  6a.  86;  Robinson  «.  Bank,  18  Ga.  OS;  Hill  e. 
Coaunissioners,  S3  Ga.  908 ;  Davis  o.  Bank  of  Fulton,  81  Qa.  69 ;  O'Learj  e. 
Cook,  38  IlL  084;  People  e.  Hellen,  89  HI.  181;  Madison,  etc.,  R.  R  Co. 
«.  Whiteneck,  8  lod.  217;  Mewherter  e.  Price,  11  Ind.  199;  Reilly  «.  Ells- 
worth, Id.  iVi;  Beed  v.  State,  19  Ind.  641;  Igoe  d.  State,  14  Ind.  289; 
Euhns  V.  Krammia,  99  Ind.  107;  Central  Plank  R.  R,  Co.  e.  Hannamau, 
2S  Ind.  481;  Wheeler  e.  Calvert,  26  Ind.  860;  Green  «.  Indianapolis,  20 
Ind.  490;  Bright  e.  McCullougb,  97  Ind.  228;  HcAunich  e.  Hiaa.,  etc,  R.  R. 
Co.,  90  Iowa,  238;  Porter  t.  Thomson,  99  Iowa,  801;  Chiles  e.  Drake,  2 
Hetc.  (Ky.)  1^1;  Louisville  R  R  Co.  e.  Ballard,  Id.  160;  Johnson  d.  Hig< 
gins,  8  Id.  060;  Oibeon  e.  Belcher,  1  Bush.  (Kj.)  140;  State  v.  Harrison,  11 
La.  Ann.  907;  Wallace  e.  Smith,  8  La,  Ann.  876;  Kathman  e.  New  Orleana, 
11  La.  Ann.  146;  Bossier  e.  Steele,  18  La.  Ann.  488;  State  e.  Henry,  IS 
La.  Ann.  207;  Parkinson  v.  BUte,  14  Ind.  184;  Tuttle  e.  Strout,  7  Minn. 
465;  St.  Louis  t>.  Tiefel,  49  Mo.  078;  State  e.  Blvuia,  82  N.  J.  Law,  309; 
Pim  e.  Nicholson,  6  Ohio  St.  176;  Commonwealth  e.  Green,  6B  Pa.  St.  296; 
Cannon  e.  Hemphill,  7  Tex.  184;  Robinson  e.  State,  10  Tex.  811;  Common- 
wealth D.  Drew^,  10  Gratt.  1. 

6.  On  the  iubiect  of  the  rights  of  consolidated  rulioad  companies,  much 
information  will  be  found  in  an  elaborate  brief  by  Charles  W.  Haseler,  Eb(^., 
of  New  Tork,  in  the  case  of  Dimpfel  e,  Ohio  A  Hiss.  Rj.  Co.,  argued  in 
1670,  before  the  U.  B.  C.  C.  for  the  Southern  District  of  New  Tork. 

Much,  of  ooune,  depends  on  the  particular  words  of  the  various  acts  in 
question.  Ttie  general  principle  may  be  adduced,  that  corporations  of  dif- 
rerant  States,  wnen  consolidided  by  virtue  of  acts  of  the  reapective  legisla- 
tares  which  have  called  them  into  being,  have  in  each  State  precisely  the 
powera  noaseswd  by  the  single  corporaUon  created  by  that  State,  no  more 
and  no  less,  unleM  other  powers  are  expressly  conferred  by  the  act  of  that 
Bt«te  anthonsinff  the  consolidation.  On  this  point  the  following  authorities 
maybe  consulted:  P.,  W.  A  B.  R.  R  Co.  c.  Maryland,  10  How.  376;  Dela- 
ware R  R  Tmx  Case,  18  WalL  306;  Tomlinson  e.  Branch,  10  WalL  460;  R. 
B.Co.«.  Hairii,  IS  Wall.  60;  Ry.  Co.  v.  Vance,  06  U.S. 460;  0.  «M.  RR. 
Co.  e.  Wheeler,  1  Black,  386;  Ohio  e.  Shearman,  93  Ohio  St.  419;  Mailer  e. 
Daws,  M  n.  B.  407;  Butler's  Appeal.  78  Penn.  St.  448;  Att>Gen.  c.  Boa- 
ton  and  Maine  R  R  Co.,  100  Mass.  99;  Thompaon  ■.  Wateia,  20  Hich.  214; 
Sheumaa  •.  Ohio,  92  Ohio  SL  411. 

7.  It  i^  oadonbtodly,  the  general  principle  that  where  land  is  taken  hf 
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virtufl  of  the  right  of  eminent  domdn,  all  persons  baring  any  intereit  therein 
are  entitled  to  be  made  partlea  to  the  prooMdinm,  and  to  be  compenaMed  In 
damages.  But  a  marriM  woman  is  not  entitled  in  right  of  hei  dower  iut«r- 
Mt  in  her  huaband'B  land  to  compensation  in  cases  where  such  land  is  taken 
during  her  hiwbwid'H  life.  Hoore  v.  Mayor  of  H,  T.,  8  N.  T.  110;  Oywnne 
e.  CHndnnatl,  6  Ohio,  24.     But  see  State  o.  Eaaton  R.  it.,  86  N.  J.  L.  Ipl. 

Where,  however,  the  right  of  dower  is  cODsammBte  and  the  widow  has  en- 
tered npon  certain  land  which  haa  been  apportioned  to  her,  then  in  case  of 
the  taking  of  such  land  she  is  entitled  to  damages  for  her  interest  therein. 
Williams  e.  Anthony  Sts.,  19  Wend.  679;  Todemier  «.  Aspinwall,  4S  111.  401. 

The  usual  proceeding  in  such  coses  is  to  pay  the  whole  value  of  the  land 
to  the  owner,  subject  to  the  dower  right,  who  then  pajs  to  the  widow  the 
■um  to  wtiich  she  la  entitled, 

Bemundermen  are  parties  bating  such  an  interest  in  the  land  taken  u  en- 
titles th«m  to  be  jomed  in  the  proceedings  and  to  be  compensated  for  the 
property  taken.  The  railroad  company,  in  such  caee&  usaallv  pays  the  sum 
fixed  as  the  total  dftmages  into  court;  it  is  then  divided  bj  the  court  in 
proper  proportion  between  the  varioua  parties  in  iuterest. 

Austin  v.  Rutland  R.  R„  40  Tt.  SIS;  R.  R.  e.  Boyar,  18  Pa.  St.  497;  Col- 
cough  o.  Nashville  R.  R.,  2  Head.  171;  Crangla  r.  Harrisbuig,  1  P.  &  W. 
(PaO  183;  In  re  Philip's  Trust,  L.  R.,  6  £q.  260;  In  re  Pfleger,  L.  R.,  6  £q. 
42«;  Shelton  v.  Derby,  S7  Conn.  414. 
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Atohibon,  Topeka,  ABO  Basta  Fe  R.  B.  Ca 
(Adeanea  Otm)  Saittai.    Novrnibtr  14tA,  1881.) 

1%B  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  having  completed  tbe  line 
of  road  authorized  l>y  its  charter,  and  having  once  condemned  land  in  the 
city  of  Atcliison  for  depots,  nde-tracks,  etc.,  and  needed  more  room  io  said 
city  for  the  toansaction  of  its  business,  instituted  proceedings  for  condemn- 
ing more  land.  Held,  that  such  proceedings  could  be  maintained,  and  that 
UDder  tbe  statute  the  right  of  eminent  donuun  was  not  terminated  by  tbe 
completion  of  the  road  or  exhausted  by  a  nngle  exercise  of  the  power. 

NotwltliBtanding  the  fact  that  the  Atchison,  Topeka  and  Santa  Fe  R.  R. 
Co.  was  organized  under  a  special  charter  of  the  Territorial  Legislature  it 
has  a  right  to  procoed  for  the  condemnation  of  lands  in  accordance  with  the 
provisions  of  tne  general  statutes  in  respect  thereto. 

Etkbkst  and  Waggener  for  plaintiS  in  error. 

By  the  proviBions  of  the  Act  of  Congreafl,  approTed  March  3d, 
1863,  eranting  lands  to  the  State  of  Kansas  to  aid  in  the  conBtmo- 
tion  of  railroads,  defendant  company  was  required  to  complete  ite 
n^  within  ten  years  from  tne  passage  of  the  act.  12  U.  S. 
Statutes  at  Large,  sec.  4,  p.  775. 

The  State  accepted  this  trust  and  granted  the  lands  to  defendant 
<x»npany.     Chapter  84,  Compiled  Laws  1879,  p.  774. 
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Dofeoduit  companj  accepted  this  mnt  and  thereby  1  . . 
bound  hy  its  provisions  as  to  the  time  m  completing  its  road. 

Under  the  provisions  of  its  charter,  section  10,  it  is  only  in  casea 
where  the  owner  refnsea  to  agree  upon  terms  that  application  can 
be  had  to  the  coort  for  the  appointment  of  three  commiseionerB  to 
appraiee  the  dami^es  (section  10,  chapter  47,  page  59,  Private 
I^wB  1859),  and  that  nnder  this  provision  the  coort  can  only  get 
jurisdiction  in  cases  where  the  I^d  cannot  be  obtained  by  par- 
chase,  or  where  there  is  a  failure  to  agree  on  terms.  Spofconl  v. 
R.  R.  Co.,  66  Me.  on  pages  41-44;  ElEa  «.  R.  K.  Co.,  51  llo.  200 ; 
R.  R.  Co.  V.  Sanford,  23  Mich.  418 ;  Leslie  v.  St.  Lonis,  47  Mo. 
474;  Cnnningham  v.  R.  R.  Co.,  61  Ho.  33;  Dyckman  v.  Mayor,  5 
N.T.434r^ 

Under  the  provisions  of  its  charter,  section  10,  defendant  com- 
pany was  required  to  give  notice  in  the  manner  and  at  the  time 
there  pointed  oat  that  it  wonld  make  application  to  the  conrt  for 
the  appointment  of  commisaioners  to  appraise  the  damages  to  the 
lands  required  for  the  porposes  of  its  road.  This  ie  a  necessary 
prerequisite  to  the  proceedings  and  without  which  the  proceeding 
would  be  void.  R.  R.  Co.  w.^mitb,  78  III.  96 ;  In  matter  of  R  R. 
Co.,  62  Barb.  85;  Morgan  i>.  R  R  Co.,  36  Mich.  428;  Lohman  v. 
K.  R.  Co.,  18  Minn.  174 ;  R.  R.  Co.  v.  Connty  Commissioners,  51 
Me.  36 ;  Conger  v.  R.  R.  Co.,  12  N.  T.  190 ;  R,  R  Co.  v.  Nortop, 
12  Abbott's  (S.  S.),  317 ;  R  R  Co.  v.  Frederick,  46  Miss.  1. 

The  proceedings  of  defendant  company  to  acquire  lands  by  con- 
demnation proceedings  most  he  had  under  its  charter  and  not 
under  the  general  laws,  Visscher  w.  R  R  Co.,  15  Barb.  87,  on 
pages  43  et  seq. ;  R.  R.  Co.  v.  Cutwater,  3  Sandford  (S.  C),  689. 

Defendant  company,  under  its  charter,  could  only  condemn 
lands  in  cases  where  tnere  was  failnre  tojpnrchase  or  a«ve.  R  R. 
Co.  V.  Navigation  Co.,  3  Oregon,  178 ;  R.  R  Co.  v.  Moes,  33  Cal. 
824:  (Mmer  v.  Lime  PoinL  19  Cal.  47;  R  R  Co.  v.  Water  Co., 
36  Cal.  639,  on  page  646;  Gilbert  v.  Columbia,  etc.,  Co.,  8  John- 
son Casee,  108. 

Defendant  company,  according  to  law,  had  exhausted  its  power 
conferred  by  its  charter ;  that  itjanction  was  the  properproceed- 
ing  to  restram  its  acts.  Cox  v.  R.  R  Co.,  48  Ind.  1878 ;  R.  R  Co. 
«.  Jlenk,  4  Neb.  21 ;  Ray  v.  R.  R.  Co.,  4  Neb.  439. 

The  reBtmining  order  should  have  been  oontinned  until  final 
hearing.    Dryden's  Case,  11  Kansas,  186. 

On  a  motion  to  dissolve  the  injunction  the  subject  matter  of  the 
controversy  should  not  be  determined.  Certainly  in  a  matter  of  so 
much  importance  as  the  case  at  bar,  the  court  should  only  have 
settled  the  question  whether  or  not  the  injunction  should  have 
been  dissolv^.     Henderson  v.  Marcell,  1  Kansas,  137. 

The  protection  sought  by  the  plaintiff  against  the  unlawful  acts 
of  the  defendant  could  not  have  been  available  by  appeal,  aa  this 
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conrt  lias  frequently  decided  that  the  object  of  an  appellate  pro- 
ceeding in  this  class  of  cases  is  simpl;  to  correct  the  assessmeDt  of 
the  commissioQers.  WildeHs  Case,  17  Kansas,  289 ;  Moore's  Oase, 
24  Kansas,  323,  on  pave  328. 

By  appealliig  from  the  assessment  of  the  commisBioners,  other 
remedies  wonld  have  beea  waived.  Beasoner's  Case,  24  Kansas, 
410. 

Injnnction  is  the  proper  remedy  to  contest  the  right  of  the 
defendant  eompanr  to  take  land  in  controversy.  Beasoner'e  Case, 
34  Kansas,  410;  Field  on  Corporation,  See.  494;  11  Ohio  St  228; 
17  Ohio,  340 ;  8  Kansas,  410. 

Geo.  R.  Feck,  A.  A.  Hard,  Tomlinson  &  Griffin,  attorneys  for 
defendant  in  error,  cited :  Fall  River  Iron  Works  v.  E.  E.  Co.,  5 
Allen,  221 ;  Hentz  v.  Long  Island  E.  E.  Co.,  13  Barb.  646;  South 
Carolina  E.  E.  v.  Blake,  9  Eich.  L.  228 ;  Manhattan  Co.,  ex  mrte, 
22  Wend.  653;  Cottun  v.  Bosen  Co.,  22  Minn.  372;  N.  Y.  E.  E. 
V.  Young,  33  Pa.  175  ;  Panka'  Appeal,  64  Pa.  137 ;  Stank  v.  Sionx 
City  E.  K.,  43  Iowa,  501;  Chicago,  B.  &  Q.  E.  E.  Co.  v.  Wilson, 
17  111.  127;  Virginia  E.  E.  Co.  v.  Lovejoy,  8  Nev.  100;  Kip  v. 
E.  R.  Co.,  46  N.T.  546;  Mills  on  Eminent  Domain,  sec.  59;  R. 
E.  Co.  V.  McLanahan,  59  Pa.  23;  E.  E.  Co.  v.  Gas-Light  Co.,  63 
N.  Y.  326 ;  E.  R.  Co.  v.  Speer,  56  Pa.  335 ;  R.  R.  Co.  v.  Devaney, 
42  Miaa.  555;  Hamilton  v.  E.  R.  Co.,  1  Md.  553;  E.  E.  Co.  v. 
Childa,  33  N.  J.  L.  323 ;  N.  Y.  E.  E.  Co.  v.  Metropolitan  Gae- 
Liglit  Co.,  63  N.  Y.  326;  E.  R.  Co.  v.  R.  R.  Co.,  66  HI.  174; 
Oregon  R.  E.  Co.  v.  Bailey,  3  Or^.  164;  Hann.  R  E.  Co.  v. 
Hann.  E.  R.  Co.,  81  111.  523 ;  Eochester  Water  Comm.  Case,  66 
N.  Y.  413;  Kip  v.  R  R.  Co.,  67  N.  Y.  227;  Noll  v.  R.  R.  Co., 
32  Iowa,  66;  Toledo,  etc.,  E.  E.  Co.  v.  Daniels,  16  Ohio  St.  390. 

Bbewee,  J.— On  the  24th  day  of  March,  A.D.  1881,  the  de- 
fendant company  applied  to  the  district  judge  for  the  appoint- 
ment of  three  commissioiiers  for  the  purpose  of  laying  oS  and 
condemning  certain  lands  and  town  lots  in  the  city  of  Atchison, 
being  the  property  of  the  plaintiff,  which  application  being  pre- 
sented on  said  day,  the  district  judge  appointed  certain  commis- 
sioners in  pursuance  to  the  request  eo  made  in  defendant  company's 
application.  Thereafter  the  commissioners  so  appointed  published 
notice  that  on  the  27th  day  of  April,  A.D.  1881,  they  would  meet 
to  discharge  the  duties  oi  such  appointment.  On  April  25th  the 
plaintiff  presented  and  filed  its  petition  in  writing,  duly  verified, 
together  with  a  bond  and  affidavits,  and  obtained  an  injunction 
against  defendant  company  and  said  commissioners,  restraining 
them  from  further  action  under  such  condemnation  proceedings, 
which  was  duly  served  upon  all  the  defendants.  On  April  SMJi 
defendant  company  filed  its  motion  to  dissolve  said  injunction. 
On  May  14  said  motion  came  on  for  hearing  before  the  judge  at 
Chambers,  and  affidavits  and  evidence  were  presented  by  the  putiea 
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respectively,  and  the  eame  was  argaed  bj  connsel  and  taken  nnder 
adTisement  by  the  court  until  May  18, 1881,  at  which  date  the 
court  diBBolved  eaid  injunction,  and  the  plamtifi  now  brings  the 
case  here  for  review. 

Two  principal  questions  arise.  The  first  is  this:  Years  aeo  the 
defendant  exercised  the  right  of  eminent  domain,  condemned  land 
for  ita  line  of  i-oad  and  for  terminal  facilities  at  the  city  of  Atclii- 
son,  built  depots,  side-tracks,  etc^  at  Atchison,  and  completed  ite 
entire  line  of  road.  Now  the  contention  of  plaintiii  is,  that. 
defendant's  road  being  a  completed  road,  and  defendant  having 
once  exercised  the  nght  of  eminent  domain,  its  power  in  that 
respect  is  exhansted,  and  that  without  further  legislative  anthority 
its  right  to  take  lands  in  invitnm  is  lost.  This  question  mnst  be 
resolved  by  reference  to  the  statutes ;  for  that  the  legislature  can 
give  to  railroad  corporations  a  right  of  eminent  domain  as  continu- 
oos  as  their  necessities  is  not  doubted.  The  sections  of  the  statute 
providing  for  the  exercise  of  this  power  are  two  in  number,  sec- 
tions 81  and  87,  pages  230,  231,  Compiled  Laws,  1879.  Sectian 
81  reads :  "  Any  duly  chartered  and  organized  railway  corporation 
may  apply  to  the  board  of  county  commissioners  of  any  county 
througli  which  such  corporation  proposes  to  construct  its  road,  to 
lay  ott,  along  the  line  of  such  proposed  railroad,  as  located  by  such 
company,  a  route  for  such  proposed  railroad,  not  exceeding  one 
hnnared  feet  in  width,  except  for  the  purposes  of  cuttings  and 
embankments,  it  shall  be  necessary  to  take  more  for  the  proper 
constrnction  and  security  of  the  road,  through  as  much  of  said 
county  as  may  be  desired  by  such  company;  and  also  such  land  as 
may  be  deemed  necessary  for  side-tracks,  depots,  and  work-shops, 
and  water  stations,  materials  for  construction,  except  timber,  a 
right  of  way  over  adjacent  lands  sufficient  to  enable  such  company 
to  construct  and  repair  its  road  and  stations,  and  a  right  to  con- 
duct water  by  aqueducts,  and  the  right  of  making  proper  drains." 

Section  87,  ae  it  stood  originally  in  the  laws  of  1868,  simply  pro- 
vided for  the  appointment  of  commissioners  by  the  district  judge, 
who  were  to  mate  the  assessment  instead  of  the  county  commis- 
sioners ;  otherwise,  and  no  far  as  any  question  involved  in  tliis  ease 
is  concerned,  the  section  was  similar  to  section  81.  In  1870  the 
section  was  changed  to  read  as  follows :  "  That  any  railway  cor- 
poration, instead  of  applying  to  the  board  of  county  com  mission  ere, 
as  hereinbefore  provided,  or  any  person  or  persons  throngli  whose 
land  or  premises  any  railroad  has  been  or  is  being  constnicted, 
may  apply  to  the  judge  of  the  district  court  of  the  county  throngh 
which  any  railroad  is,  or  is  to  be  built,  for  the  appointment  of 
three  commissioners  to  make  the  appraisement  and  aseesement  of 
damages  instead  of  the  county  commissioners;  said  commissioners 
shall  be  fi-eeholders  and  residents  of  the  county  throngh  which 
Euch  railroad  is,  or  is  to  be  Imilt.  ,  ,  .  Such  commissioners  shall  be 
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ewom  to  honestly  and  faithfully  discharge  their  duties  as  Buch 
commiBsionerB,  and  they  shall  do  and  perform  all  thin^  in  the 
manner,  and  under  the  same  regulations  and  restrictions  as  are 
provided  in  case  snch  duties  were  performed  hj  the  county  com- 
miesioners,  and  the  subsequent  and  other  proceedings,  ihcluding 
the  appeal,  shall  be  done  and  performed  in  the  same  manner  j  and 
the  rauroiui  company  shall  pay  all  costs  accruing  under  any  appli- 
cation under  this  section." 

Now  the  argument  of  plaintiff  is  that  section  81  refers  alone  to 
a  proposed  and  not  to  a  completed  railroad,  and  that  in  the  first 
instance  the  corporation  must  condemn,  not  only  the  land  needed 
for  its  line  of  road,  hut  also  all  that  will  be  necessary  in  the  future 
for  its  terminal  facilities ;  or,  failing  to  do  that,  must  acquire  the 
latter  by  Tolnntary  purchase  alone.  It  is  urged  that  a  grant  like 
this  being  in  derogation  of  private  right  must  be  strictly  construed ; 
that  nothing  passes  by  intendment  or  implication,  and  that  only  so 
far  as  the  power  to  condemn  lands  is  expressly  granted  can  it  be 
exercised  by  any  corporation.  All  doubts  are  to  be  resolved 
against  the  grantJ  and  m  support  of  these  views  the  cases  are  cited 
of  Morehead  v.  K.  B.  Co.,  17  Ohio,  340;  M.  &  E.  K.  R.  Co.  v. 
C.  R.  R.  Co.,  31  N.  J.  L.  205.  It  is  further  urged  that  section 
87  was  simply  intended  to  give  to  the  land  owner  a  right  to 
initiate  proceedings  for  the  appraisement  of  bis  land  taken  oj  the 
eompany,  and  was  not  intended  to  give  to  the  railroad  company 
any  increase  of  its  right  to  condemn  lands;  or,  secondly,  that  if  it 
does  give  it  a  right  to  initiate  proceedings  after  the  completion  of 
its  line  of  road,  it  is  a  grant  of  power  wiich,  when  once  exercised, 
either  before  or  after  the  completion  of  the  road,  is  exhausted. 
On  the  other  hand,  it  is  contended  that  any  limitation  imposed  by 
tiie  phrase  "  proposed  railroad  "  in  section  81  applies  only  to  the 
mere  line  of  road ;  that  that  section  gives  authority  to  condemn 
each  land  for  side-tracks,  depots,  etc.,  as  may  be  necessary,  which 
implies  that  it  is  to  be  condemned  when  it  is  in  fact  necessary,  or 
deemed  necessary,  and  therefore  as  often  as  it  is  deemed  necessary, 
and  that  the  true  grammatical  construction  of  this  section  makes  a 
distinction  between  land  for  the  right  of  way  and  land  for  depots, 
etc.  It  is  further  conteinded  that  while  section  87  as  it  originally 
stood  simply  provided  for  other  commissioners  than  the  county 
board,  the  amendment  in  1870  enlarged  the  power  of  the  corpora- 
tion in  respect  to  this  matter  of  eminent  domain,  and  gave  to  it, 
both  before  and  after  the  completion  of  its  road,  the  right  to  con- 
demn lands.  The  language  of  the  section  reads,  "is  or  is  to  be 
built,"  and  the  right  is  given  to  the  corporation,  as  well  as  to  the 
land  owner,  to  apply  for  commissioners,  and  the  closing  claase  of 
the  section  which  gives  to  these  conimissionera  all  the  powers 
granted  in  section  81  gi-ants  the  power  of  condemning  land  for 
depots,  etc.,  after  the  completion  of  the  ro^,  and  such  land  as  may 
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be  deemed  necessary  therefor.  And  in  Eopport  of  these  views  the 
following  cases  are  cited :  T.  &  W.  R.  R.  Co.  v.  Daniel,  16  Ohio 
St.  890;  C.  B.  &  Q.  C.  R.  R.  Co.  v.  Wilson,  17  111.  137;  M.  & 
T.  K.  R.  Co.  V.  Devaney,  42  Miss.  555. 

While  the  qneBtion  may  not  be  perfectly  dear,  we  think  tbe 
views  expressed  by  the  defendant  are  correct,  and  that  its  power 
of  eminent  domain  was  not,  as  respects  land  needed  for  terminal 
facilities,  exhausted  by  a  single  exercise  of  the  power  either  before 
or  after  the  completion  of  the  road.  All  legislation  mnst  be  con- 
stmed  in  the  light  of  existing  facts,  and  while  a  grant  like  this  is 
doabtlees  to  be  strictly  constmed,  yet  snch  rale  of  construction 
does  not  forbid  giving  just  and  reasonable  force  to  all  the  separate 
provisions  of  tbe  statute,  or  prevent  it  being  interpreted  bv  the 
actual  experiences  and  necessities  of  life.  N^ow  it  is  perfectly 
plain,  whatever  may  be  the  true  interpretation  of  section  81,  that 
section  87  gives  to  a  railroad  corporation  power  to  condemn  lands 
after  the  completion  of  its  road.  Doubtless  this  embraces  cases  in 
which  the  corporation  has  in  the  first  instance  occupied  lands 
without  legal  right,  and  seeks  to  perfect  title  thereto;  bat  we 
think  it  also  includes  cases  where  the  road  having  been  completed 
the  corporation,  as  here,  needs  enlarged  terminal  facilities.  Sec- 
tion 87  refers  to  and  partially  adopts  and  incorporates  section  81, 
and  putting  the  two  sections  together,  and  writmg  out  in  one  sen- 
tence a  statement  of  the  grant,  so  f ar  a£  this  qneetion  is  concerned, 
it  would  read  about  thus:  "Any  railway  corporation  may  apply  to 
the  judge  of  the  district  court  of  the  county  through  which  its 
road  is  or  is  to  be  built  for  the  appointment  of  three  oommissioners 
to  lay  off  a  route  for  such  road,  and  also  snch  land  as  may  be 
deemed  necessary  for  side-tracks,  depots,  etc."  Reading  the  grant 
in  that  way,  it  would  seem  that  the  power  is  given  to  conaemn 
land  for  terminal  facilities  whenever  deemed  necessary,  and  that 
one  exercise  of  the  power  did  not  exhaust  it.  Railroads,  as  all 
know,  are  things  of  growth;  they  enlarge  with  the  development 
of  the  country.  Starting  as  sm^  enterprises,  doing  a  trifling 
business,  as  the  country  develops  they  extend,  their  business 
expands,  that  which  in  the  inception  afforded  ample  facilities  be- 
comes inadequate  for  the  increasing  business,  and  the  company 
Btjinds  between  two  difBculties.  It  must  either  iinnerfeetly  dis- 
charge its  duties  to  the  public  and  thereby  expose  itself  to  li.■l^i]ity 
for  damages,  or  enlarge  its  facilities,  which,  if  it  cannot  be  dune  by 
the  power  of  eminent  domain,  will  expose  it  to  any  exorbitant 
demands  for  laud  which  business  rivals  or  avaricious  individuals 
may  see  fit  to  exact.  The  defendant's  history  fully  illnstrates  this 
fact.  It  is  but  a  few  years  since  it  commenced  building  its  road. 
At  iirst  it  was  but  a  feeble  corporation  with  liut  a  few  miles  of 
track,  and  one  whose  business  needed  little  i-olliiig  stock  and  very 
slight  terminal  facilities.     Now  it  has  become  a  gigantic  corpora- 
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tion  owning  hnndreds  of  miles  of  road  and  part  of  a  trans-conti- 
nental line.  Eitlier  in  the  infancy  of  the  corporation  the  promoters 
most  have  had  the  foresight  to  anticipate  its  fnturo  development, 
and  npon  the  firat  application  condemn  for  its  nse  all  the  lands  at 
the  varions  Btatioos  which  such  future  development  woald  ever 
reqaire,  or  else  it  most  stand  now  at  the  mercy  of  any  rival  or 
iadividnal  owning  land  at  the  place  where  its  business  necessities 
compel  it  to  have  more  room.  AH  this  which  is  but  a  part  of  the 
common  experience  and  history  of  the  country  must  have  been, 
before  the  I^islatare  at  the  time  of  these  enactments,  and  such 
le^lation  must  be  interpreted  in  the  light  thereof. 

^ow  is  it  not  reasonable  to  suppcee  that  it  would  legislate  in 
hannony  with  rather  than  contrary  to  this  law  of  railroad  growth  ? 
Is  it  not  more  reasonable  to  believe  that  it  intended  to  give  the 
power  to  take  each  land  as  might  be  needed  when  it  should  be 
needed,  and  thns  enable  the  company  fairly  and  fully  to  discharge 
its  duties  to  the  public,  ratJier  than  that  it  intended  that  in  its 
inception  the  corporation  should  condemn  an  unreasonable  and 
apparently  unneceasaiy  amount  of  land,  or  else  be  thereafter  at  the 
men^  of  any  who  shonld  happen  to  own  land  where  its  increasing 
bnsinees  compelled  it  to  have  more  room  i  It  was  well  said  by 
the  Snpreme  Court  of  Illinois  in  the  case  cited  from  17  111. : 
"We  cannot  suppose  it  was  the  intention  of  the  legislature  to 
oblige  the  company  to  acquire  all  the  land  in  the  first  instance 
which  in  any  event  it  shoula  ever  want,  to  do  the  largest  amount 
of  business  it  may  ever  hope  to  attain.  The  greatest  degree  of 
sagacity  conld  hardly  determine  precisely  what  conveniences  the 
futnre  might  demonstrate  to  be  necessary  to  do  its  business  with 
&cility."  It  must  be  borne  in  mind  tnat  our  railroad  corpo- 
rations are  now  organized  under  a  general  law,  that  a  general 
law  makes  all  the  provisions  for  exercising  the  right  of  eminent 
domain.  That  no  special  charters  and  no  special  corporate  powers 
are  granted.  The  legislature  in  its  enactments  is  not  determining 
u  to  the  necesaities  or  probabilities  of  any  particular  road,  but 
ie  laying  down  a  general  law  for  the  regulation  and  control  of  all 
nilroaiT  companies.  Such  a  general  law  should  be  in  harmony 
with  the  experience  of  the  conntry  as  to  the  necessities  and  growm 
of  railroad  corporations.  Again,  it  may  be  fairly  donbted  miether 
in  the  first  instance  the  road  could  condemn  for  depots,  side-tracks, 
etc.,  any  more  land  than  its  then  prospect  of  business  would  ad- 
judge necessary.  It  is  given  power  to  condemn  as  much  land  as 
may  be  "  deemed  necessary."  Could  it  under  this  grant  condemn 
any  more  land  than  was  deemed  necessary,  and  could  any  land  be 
deemed  necessary  which  was  not  in  fact  required  for  the  com- 
pany's present  bnsiness  and  which  would  not  be  needed  in  the 
future  except  through  some  unexpected  and  rapid  growth  of  the 
company's  business }    The  Supreme  Court  of  Ohio,  in  the  case 
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from  16  Ohio,  anpra,  says ;  "  The  power  to  m&ke  '  neceeearj  side- 
trackB,'  prima  facie,  is  the  power  to  make  them  when  they  are 
neceaaarT.  Otherwise  it  would  be  the  power  to  make  onaeceBBaiy 
flide-tnuiks.  Prima  facie,  power  to  do  any  act  is  power  to  do  it  in 
such  manner  and  at  snch  time  as  is  oaoal,  convenient,  and  reason- 
able, in  auch  way  bs  pmdent  men  manage  their  own  cercemg." 
See  in  addition  to  anthorities  heretofore  cited  the  foUowine,  which 
finpport  the  concInfiionB  reached  by  us :  Hamilton  v.  The  Aiinapo- 
lis  K.  K,  1  Mo.  553;  S.  Car.  R.  R,  ex  parte,  2  Richardson,  434; 
S.  Car.  R.  R.  v.  Blake,  9  Richardson,  229 ;  R  R.  Co.  v.  Lovejoy, 
8  Nev.  100 ;  R.  R.  Co.  v.  Speer,  56  Pa.  St.  325.  One  other  mut- 
ter may  be  mentioned  in  this  connection  as  strengthening  the 
right  oi  this  particular  defendant.  It  is  one  of  the  few  corpoiar 
tiona  in  the  State  created  by  special  charter.  This  was  grantcil  by 
the  territorial  l^slatnre  of  1859,  Special  Laws  1859,  page  57. 
Such  special  charter,  section  3,  provides  that  the  company,  "for 
the  purposes  of  depots,  sido-tracks,  may  take  more  land,  earth 
or  material,  as  may  be  neceeaary  for  the  construction,  or  comple- 
tion, operation,  preserving,  maintaining  said  road,"  so  that  if  this 
extra  room  is  needed  for  the  operation  of  the  road,  the  company 
may  under  this  section  take  it. 

We  do  not  rest  onr  conclnsions  npon  this  section,  however,  bnt 
apon  the  provisions  of  the  general  law  heretofore  cited,  and  refer 
to  this  simply  as  strengthening  the  conclugiona  otherwise  reached. 
The  other  principal  qoeetion  is  this :  The  special  charter  above 
referred  to  made  certain  provisions  for  exercising  the  right  of 
eminent  domain.  Theee  proceedings  differ  slightly  from  the  pro- 
ceedings established  by  the  general  Taw;  and  the  contention  is  that 
the  company  can  proceed  alone  in  accordance  with  the  provisions 
of  its  charter,  and  cannot  proceed  under  the  general  railroad  law. 

This  is  a  mistake.  The  general  railroad  law  applies  to  all  cor- 
porations. Section  81  commences:  "Any  duly  chartered  and 
organized  nulway  corporation,"  and  section  87,  "Any  railway 
corporation."  It  does  not  refer  simply  to  organizations  organized 
1,     No  language  could  be  OBed 


under  that  statute,  but  inclndee  all, 

more  general,  more  comprehensive.  There  is  nottting  in  the  nature 
of  the  thing  to  prevent  a  legislature  from  granting  thia  power  to 
corporations  organized  before  the  admission  of  the  State  and  by 
special  charter  from  the  territorial  legislature.  If  the  company 
had  no  right  of  eminent  domain  given  by  its  special  charter,  the 
State  legislaturs  could  by  general  law  endow  it  with  such  right, 
and  if  it  had  the  right  the  legislature  could  by  a  similar  law 
enlarge  its  modes  of  proceeding.  The  question  simply  is,  whether 
a  specially  chartered  corporation  can  avail  itself  of  the  general  pro- 
eedure  established  by  law  for  all  railway  corporations,  and  that 
qaestion  must  be  answered  in  the  affirmative. 

These  are  the  only  qneetions  we  deem  of  importance  in  this 
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case,  and  in  them  appearing  no  error  in  the  mlings  of  the  district 
Gonrt  its  order  will  oe  affirmed. 
All  the  jiiBticea  concnrring. 

The  ri^t  of  A  railroad  compon j  to  ap|>n>priate  lands  after  the  time  set  for 
completion  bu  expired,  has,  as  yet,  no  accepted  rule,  but  varies  in  the 
difieient  States.  In  the  following  cbbbb  it  has  been  held  that  the  power  to 
take  lands  is  limited  bj  the  ezpimtion  of  tho  tim«  as  fixed  b;  the  charter,  or 
is  exhausted  after  the  first  use.  Peav«j  «.  Calais  B.  R.  Co.,  80  He.  496; 
Mason  Ti.  Brooklyn,  etc.,  R.  R.  Co.,  SS  Barb.  858;  Brooklyn,  etc.,  R.  R.  Co. 
e.  Brooklyn,  etc.,  R  R.  Co.,  80  Barb.  S68;  Hudson  CaasL  Co.  v.  N.  T.,  etc., 
R.B.COt  »  Pwge,  838;  Brooklyn,  etc.,  R  R.  Co.,  In  re.,  T3  N.  T.  245; 
Morris,  etc.,  R.  R.  Co.  d.  Central  R.  R  Co.,  31  N.  J.  30S ;  Beck  e.  United, 
etc,  R.  R  Co.,  89  N.  J.  45;  Atlantic,  etc.,  R  R.  Co.  v.  St  Louis,  es  Ho. 
W8;  niinois,  etc.,  R  R.  Co.  e.  Hucker,  14  Rl.  868;  Lodge  e.  Phila.  R.  R. 
Ca,  8  Phila.  84S;  New  York,  etc,  R  R  Co.  e.  Boston,  etc,  RR  Co.,  86 
Oonn.  196. 

The  following  cases  hare  held  the  power  is  contiuuousj  and  that  the  right 
of  eminent  dom^  may  be  ezerdaed  whenever  the  necessities  of  the  road  for 
increased  aocommodatJon  demand  it.  Toledo,  etc.,  R  R.  Co.  e.  Daniels,  16 
(Mo  St.  890;  Hamilton  d.  Annapolis  R  R  Co.,  1  Hd.  558;  Chicago,  etc, 
R  R  Co.  e.  Wilson,  17  Rl.  laS;  South  Carolina  R  R.  Co.  v.  Blake,  9  Rich. 
SS8;  Phila.,  etc.,  R  R  Co.  c.  Williams,  64  Pa.  St.  10S;  Mississippi,  etc., 
R.  R  Co.  e.  Devaney,  42  Hiss.  555 ;  Virginia,  etc„  R.  R  Co.  e.  Lovejoy,  6 
Her.  100;  South  Carolina  R  R  Co.,  Ex  parte,  3  Rich.  484. 

In  some  States  provision  is  made  by  statute  for  the  subsequent  exercise  of 

Ewer.    Derby  e.  Framingham  R  R.  Co.,  110  Haas.  516;    New  York,  etc., 
R  Co.,  11  In  re,  N.  T.  Sap.  Ct.  861;  Rensselaer  R  R  Co.  e.  Davis,  48 
S.  T.  187. 

See  ahu>  Childs  v.  Central  R  R  Co.,  83  N.  J.  838;  Sadd  t>.  Haldon  Ry. 
Co..  30  L.  J.  103;  Stampse.  BirminKham  ^.  Co.,  17  L.  J.  431;  Pratber  e. 
Jeffersonville,  etc.,  R  R  Co.,  03  Ind.  16;  'ncknesse  e.  Lancaster  Canal  Co., 
4  H.  ft  W.  473;  Regina  r.  York,  etc.,  Ry.  Co.,  16  Q.  B.  666;  Begiua  t>. 
LsnCBshire,  etc.,  Ry.  Co.,  30  L.  J.  Q.  B.  607;  Binningham,  etc,  Ry.  Co.  e. 
Regina,  15  Q.  B.  647;  Salisbury  o.  Great  Northern  By.  Co.,  17  Q.  B.  840; 
Bejmour  e.  London,  etc,  ^.  Co.,  5  Jur.  N.  S.  708;  Rangeley  e.  Midland 
Ry.  Co.,  8  L.  R  Oh.  806;  Ystalyfera  Iron  Co.  «.  Neath,  etc,  Ry.  Co.,  17  L. 
R  Bq.  143;  Bentley  v.  Rotberham,  etc,  4  L.  R  Ch.  Div.  088;  Regina  c. 
London,  etc,  Ry.  Co.,  16  Q.  B.  N.  8.  8M. 


Jeffebbontille,  Itixmoa,  asd  Ixcdiasapoub  R  K.  Oo. 


{Adoanee  Oat,  Buprmit  (kvH  tflnfUana.) 

Where  the  owner  of  a  tract  of  land  convmrg  the  same  to  a  railroad  company 
<yj  which  only  a  portion  thereof  is  nsed,  and  the  aaid  owner  remains  in  pos- 
wssion  of  the  reudue  farming  and  improving  the  same,  such  possession  will 
pe  deemed  to  be  by  permission  of  the  company  and  not  adverse  to  it.  Hence 
it  cunot  be  made  available  hj  a  grantee  of  sud  owner  in  order  to  set  up  a 
title  nnder  the  statute  of  limuations. 
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A.  Mug  the  owner  of  a  tract  of  Und  coDTejed  the  aune  to  a  nilro*!  com- 
pui;  b;  a  deed  which  waa  not  recorded.  The  company  used  but  a  portion 
of  Hud  land  for  their  track,  and  A.  renudned  in  poaiearion  of  the  reddne, 
farming  and  impraring  the  same.  BubAeqnently  A.  conveyed  the  portion  of 
the  land  cultivatod  b;  him  to  B.,  who  had  no  notice  either  expieaa  or  oaa- 
structiTe  of  the  former  conveyance,  and  who  paid  value  therefor.  Slid, 
that  B.'a  title  waa  ffood  aa  against  that  of  the  railroad  company. 

The  opinion  in  this  case  reported  SO  Ind.  3SS,  approved  and  followed. 

The  court  will  not  rererw  on  account  of  the  erroneooa  admiaiion  at  eri- 
dence  harmless  to  the  appellant. 

A  writing  coming  from  the  proper  custody,  and  which  is  more  than  thii^ 
yeara  old,  proves  itself,  and  may  be  admitted  in  evidence  without  proof  of 
the  handwriting  of  the  person  executing  iL  A  fortiori,  abonld  it  be  admitted 
where  there  is  such  proof. 


panieB  are  relevant  and  admissible  evidence. 

Objections  to  the  admlBsion  of  evidence  based  on  slips  in  pleading  which 
might  have  been  corrected  by  amendment  in  the  court  below  will  on  error 
be  disregarded.  The  record  will  be  viewed  aa  thou^  the  amendment  had 
been  mue. 

Afp£ai.  from  the  JoliDson  Circuit  Court. 

Came  the  parties  hj  their  attomeTS,  and  the  conrt,  being  snf- 
ficienty  advised  in  the  prenuBee,  gave  the  following  opinion  and 
jndgtnent  prononnced  by 

MoRBiB,  O. — The  appellee  bronght  this  gnit  to  quiet  hia  title 
to  aportion  of  lots  sixteen,  twenty,  twenty-one,  and  twenty-three 
in  H&milton's  and  Oyler's  addition  to  the  city  of  Franklin,  in  John- 
son Connty,  Indiana. 

The  complaint  allegee  that  the  appellee  is  the  owner  in  fee  of 
said  lot ;  that  the  track  of  the  appellant's  road  crosses  the  western 
end  of  said  lots ;  that  the  west  line  of  said  lot  is  the  centre  line  of  mA 
road ;  that  a  portion  of  said  lots  not  exceeding  fifteen  feet  in  width 
on  the  west  end  of  the  same  is  amply  sufficient  for  the  proper  main- 
taitiance  of  the  track  of  said  road,  and  for  the  safe  and  secare  pass- 
age of  trains  thereon  ;  that  for  more  than  twenty  yeara  last  past, 
and  nntil  the  21st  of  July,  1875,  no  greater  portion  than  fifteen 
feet  of  the  west  end  of  said  lots  had  been  used  or  appropriated  for 
the  right  of  way  across  the  same  for  railroad  purposes;  that  the 
appelant  is  setting  np  a  pretended  title  and  claim  to  fifty  feet  in 
width  on  the  west  end  of  said  lote,  and  that  it  had  on  the  21st  of 
July,  1875,  without  the  consent  of  the  appellee,  erected  on  said 
lots,  at  a  distance  of  fifhr  feet  from  the  centre  line  of  its  road, 
posts  iind  a  plank  fence,  tnereby  obstmcting  the  appellee's  use  of 
said  lots ;  that  such  acts  create  a  clond  upon  the  appellee's  title  to 
the  lots.  The  appellee  prays  that  his  title  to  said  lota  be  quieted,  and 
for  two  hundred  dollars  dMoages.  To  this  complaint  the  appellant 
filed  a  counter  d^m,  in  which  it  is  stated  that  one  Garrett  C.  Ber- 
gen, being  the  owner  of  the  north-east  quarter  of  section  fourteen, 
in  township  twelve,  nortli,  of  range  four,  east,  embracing  the  Iota 
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described  in  the  complaint,  on  the  22d  day  of  Jnne,  IMS,  sealed, 
executed,  and  delivered  to  the  Madison  and  ludianapoliB  B.  R.  Co^ 
to  whose  nghte  the  appellant  has  sncceeded,  release  or  couTeyance 
of  a  strip  <a  land  one  nnndred  feet  in  width,  as  the  right  of  way 
for  the  road  of  said  company  for  bo  mnch  of  said  road  as  might  or 
shoold  pass  through  said  quarter  section  of  land. 

That  said  road  was  finally  oonstracted  through  said  qnarter  sec- 
tion of  land  according  to  the  survey,  and  on  the  centre  line  of  said 
one  hundred  feet  so  conveyed  to  it  by  said  Bergen.  That  said 
Madison  and  Indianapolis  R.  B.  Co.  took  posseBsion  of  said  strip  of 
land,  and  occupied  and  used  the  same  until  it  consolidated  with 
the  Jefferson ville  and  Indianapolis  R.  R.  Co.  That  the  consoU- 
dated  company,  being  the  appellant,  has  ever  since  used  and  occu- 
pied the  same ;  that  me  right  of  way  so  conveyed  by  said  Beigen 
embraced  and  included  that  portion  of  the  lots  described  in 
the  complaint  now  in  dispute.  That  said  Bergen  and  wife,  on  the 
8th  day  of  November,  1865,  conveyed  a  part  of  sud  quarter  section 
to  Roberi;  Hamilton  and  the  appellee,  and  that  Hamilton  afterwards 
conveyed  to  the  appellee  his  mterest  in  the  lots  described  in  the 
oomplaint,  they  bemg  part  of  the  land  so  conveyed  by  Bergen  and 
wife  to  Hamilton  and  the  appellee;  that  the  only  title  of  the 
appellee  to  said  lots  is  derived  from  Bei^^  throagn  his  deed  to 
bim  and  Hamilton. 

The  appellee  answered  this  coonter-claim  in  three  paragraphs. 
The  first  was  a  general  denial,  the  second  a  denial  under  oath. 

The  third  par&graph  of  the  answer  admits  that,  on  Jnne  22d, 
1843,  Garrett  C.  Bergen  was  the  owner  in  fee  of  the  north-east 
qnarter  of  section  fourteen,  described  in  the  counter-claim;  that  the 
Madison  and  Indianapolis  R.  R.  Co.,  in  1847-48,  located  its 
road  across  said  qnarter  section  ;  that  from  that  time  nntil  July, 
1875,  said  company  and  its  snccesaors,  in  muning  and  operating 
said  road,  over  and  through  said  quarter  section,  and  particularly 
over  that  part  of  said  land  embraced  by  the  lots  described  in  the 
complaint,  wholly  abuidoned  any  and  ul  use,  occupation,  and  claim 
to  any  part  of  the  same,  upon  the  east  side  of  its  railroad  tracli, 
except  so  much  as  is  included  in  a  strip  fifteen  feet  in  width  east- 
ward from  the  centre  track  of  said  railroad,  and  did  not,  during  said 
time,  nse  or  occupy  any  part  of  said  land,  except  said  strip  fifteen 
feet  in  width  on  the  east  side  of  said  centre  line  of  said  road. 

That  from  1850  until  May,  1865,  Beigen,  with  the  full  knowl- 
edge and  consent  of  the  Madison  and  IndianapoliB  B.  B.  Co.  and 
its  successors,  and  without  objection,  took  and  held  exclusive 
possession  of  all  of  said  quarter  section  which  lies  east  of  the  centre 
line  of  said  railroad,  except  said  strip  of  fifteen  feet  in  width ;  that 
he  inclosed  and  farmed  the  same,  and  thereby  excluded  the  railroad 
company  from  it.  It  is  there  stated  that  in  May,  1866,  Bergen  and 
wife  conveyed  said  laud  to  Hamilton  and  the  nppcUoc,  who  took 
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posBeHBion  of  the  same,  properly  and  IceaJly  laid  off  into  dty  lots 
a  portion  of  it  as  Hamiltoo'e  and  Oylera  Addition  of  the  C^^  of 
Franklin ;  tliat  said  aaditor  iudaded  the  lots  named  in  Uie  com- 
plaint ;  that  Hamilton  and  Oyler  occnpied  and  held  the  exeloGiTe 
and  continuoiispoeseesion  of  said  land,  to  the  exclnsion  of  all  other 
peraone,  until  Hamilton  conveyed  his  interest  to  the  appellee ;  that 
ne  thereafter,  and  mitil  the  2lBt  day  of  Jnly,  1875,  held  the  exdn- 
sire  possession  of  said  premiaee,  with  the  knowlec^  and  consent 
of  the  appellant ;  that  Bergen,  Hamilton,  and  Oyler,  and  the 
appellee  reepectiTely  held  me  possesBion  of  said  premises,  claim- 
ing the  same  respectively  as  their  own  against  the  appellant  and 
air  others ;  that  on  the  21st  day  of  Joly,  1875,  the  appellant,  with- 
oat  ihe  consent  of  the  appellee,  entered  upon  said,  lots  as  stated  in 
the  complaint.  It  is  averred  uiat  at  the  time  Hamilton  and  the 
appellee  purchased  said  land  from  Bergen,  they  had  no  knowledge 
mat  the  appellant  claimed,  or  preten<^  to  have  any  title  to,  or 
interest  in  said  land,  except  said  strip  of  fifteen  feet  in  width  on 
the  east  side  of  said  centre  line  of  said  railroad ;  that  there  was 
no  conveyance  or  release  from  said  Bergen  to  the  Madison  and 
Indianapolis  K.  B.  Ck>.,  or  its  saccessor,  recorded  in  said  Johnson 
Oonnty  or  elsewhere  in  the  Btate. 

The  appellant  demurred  to  the  third  paragraph  of  the  answer — ^to 
its  constmction.  The  demurrer  was  overmled.  The  canae  WB» 
submitted  to  a  jniy  for  trial,  and  a  verdict  retomed  for  the  appellee. 
The  appellant  moved  the  conrt  for  a  new  trial ;  the  motion  was 
overruled  and  judgment  rendered  upon  the  verdict  in  favor  of  the 
appellee. 

The  rnlings  of  the  court  upon  the  third  paragraph  of  tJie  answer 
to  the  cross-complaint,  and  upon  the  motion  for  a  new  trial,  are 
assigned  as  errors. 

A  motion  was  made  by  the  appellant  to  strike  out  a  portion  of 
the  answer  to  the  counter-claim,  which  was  overmled  by  the  court. 
The  appellant  does  not  mention  the  action  of  the  court  upon  the 
motion  in  his  brief.     It  will  not,  therefore,  be  further  noticed. 

The  appellant  insists  that  the  demurrer  to  the  third  paragraph 
should  nave  been  sustained;  that  Bergen  is  alleged  to  have 
retained  posBeasion  of  the  land  in  dispute,  from  the  time  he  con- 
veyed it  to  appellant  as  its  grantor,  until  he  conveyed  to  Hamilton 
and  the  appellee  claiming  and  naing  the  land  as  his  own,  and  that 
Hamilton  and  the  appellee  have  held  the  exdnsive  poesession  of 
the  same  adversely  to  the  appellant  That  the  possession  of  Ber- 
gen, Hamilton,  and  the  appellee  has  been  continuous  for  more  than 
twenty  years.  The  appellant  treats  the  answer  as  setting  up  the 
statute  of  limitations  as  a  defence,  and  insists  that,  unless  the  pos- 
session of  Bergen  is  shown  to  have  been  adverse  to  it,  the  answer 
re^rded  as  a  plea  of  the  atatnte  of  limitations,  is  bad. 

It  is  alleged  in  the  croes-complaint  that  Bergen,  while  the  owner 
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of  the  land  in  dispnt^  conreyed  it  to  the  appellant  It  is  iaeiBted, 
and  oorrectly  we  think,  that  his  possession  oi  a  part  of  the  premises 
released  to  the  appellant  was  not  adverse  to  it.  He  will  be  deemed 
to  have  held  snhordinate,  and  not  adverse,  to  the  title  of  his  grantee. 
Jackson  v.  Benton,  1  Wend.  341 ;  Doe  ex  Marston  v.  Butler,  3 
Wend.  149 ;  Beach  v.  Catlin,  4  Day,  295 ;  Hi^inaon  v.  Meirer,  4 
Cranch,  419;  Bowe  v.  Lewis,  SO  Ind.  154.  W^e  understand  the 
case  of  Vandnvn  v.  Hepner  et  al.,  45  Ind.  689,  to  be  in  subBtantiaJ 
agreement  with  the  above  cases.  We  think  the  posaeeeion  of  Ber- 
gen, from  the  time  he  released  the  right  of  way  to  the  railroad 
company,  was  not  adverse  to  it  or  to  its  sncceseors,  bat  that  he 
Dccnpied  the  land  in  subordination  to  the  rights  of  the  company. 


As  it  appears  by  the  answer  that  twenty  years  have  not  elapsed 
since  Bergen  conveyed  to  Hamilton  and  Oyler,  it  followed  that  if, 
upon  the  facts  stated,  Bergen  is  to  be  considered  as  holding  in 
subordination  to  the  title  of  his  grantee,  the  Madison  and  Indian- 
apolis K.  B.  Co.  and  its  successors,  the  answer  considered  only  as  a 
plea  of  the  statute  of  limitations  is  bad.  As  between  Bergen  and 
his  grantee,  the  possession  of  the  former  will  be  deemed  to  be  the 
poeaesBion  of  the  latter.  This  rule,  however,  applies  only  as  be- 
tween the  parties,  and  while  it  would  prevent  the  running  of  the 
statute  of  Imiitation  againttt  the  appellant  during  the  occupancy  of 
Ber^n,  a  third  person,  dealing  with  Bergen  for  the  land  as  the  owner 
and  occupant  of  it,  would  not  be  chargeable  with  notice  of  the  rela- 
tions existing  between  him  and  his  grantee,  unless  the  conveyance 
throagb  which  his  grantee  claimed  was  properly  recorded,  or  th& 
fact  was  otherwise  brought  to  the  knowledge  of  such  third  person. 

The  pleadings  show  mat  Bergen  conveyed  the  land  in  dispute  to 
Hamilton  and  Oyler  in  May,  1866 ;  that  he  was  then  in  the  actual 
occupancy  of  it,  had  it  enclosed,  and  was  cultivating  and  farming  it 
as  his  own.  That  the  purchasers  Hamilton  and  Oyler  had  at  the 
time  no  knowledge  that  the  appellant  had  any  claim  or  interest  in 
the  land,  and  that  there  was  no  record  of  any  conveyance  from 
Bergen  to  the  Madison  and  Indianapolis  E.  R.  Co. 

The  conveyance  of  the  land  by  Bergen  and  wife  to  Hamilton 
and  Oyler  was  the  strongest  assertion  on  their  part  that  the  land 
belonged  to  them.  It  does  not  appear  that  the  deed  contained  any 
covenants  of  title,  but  it  does  appear  that  the  land  occupied  by 
Bei^n  was  conveyed  to  Hamilton  and  Oyler.  The  conduct  of 
Bergen,  as  stated  in  the  pleadings,  was,  to  say  the  least  of  it, 
equivalent  to  an  assertion  on  iiis  part  that  he  was  the  owner  of  the 
hmd  at  the  time  be  conveyed  to  Hamilton  and  Oyler.  If  a  tenant 
in  possession  affinns  himself  to  be  the  owner,  he  will,  as  to  third 
parties  having  no  actual  or  constructive  knowledge  of  his  tenancy, 
he  regarded  as  the  owner.  Beatie  v.  Butler,  21  Mo.  313 ;  Flagg  v. 
Mann,  2  Sumn.  557 ;  Bamhart  v.  Greenshields,  28  E.  L.  Eq.  77. 
Nor  would  the  possession  of  the  appellant  of  a  strip  fifteen  feet  in 
SA.AE.B.Om.-» 
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width,  an.  the  east  side  of  the  centre  Une  of  its  track,  be  notice  of 
title  to  any  more  of  the  land  than  the  strip  eo  occupied.  Hridrews 
V.  Lafferty,  1  Whart.  303. 

We  think  the  third  paragraph  of  the  connter-clalm  showB  that 
Hamilton  and  Oyler  were  uiDOCfflit  purchasers  of  the  land  in  con- 
troversy from  Bereen,  for  a  valuahle  consideration,  without  notice 
of  the  rights  of  the  appellant,  and  that  the  court  did  not  err  in 
overmling  the  demurrer  to  it. 

The  appellant  iasists  that  the  court  erred  in  oTermling  its  motion 
for  a  new  trial  by  refusing  to  give  to  the  jnry  the  Allowing  in- 
straction : 

"  If  jon  find  that  Garrett  C.  Bereen  executed  the  release  men- 
tioned m  the  crose-complaint,  and  that  after  its  execution  be  re- 
mained in  poeseseion  of  all  the  one  hundred  foot  strip  mentioned 
therein  until  the  purchase  by  Oyler  and  Hamilton,  the  law  presumes 
that  said  Bergen  held  euch  poesesgion  as  the  tenant  or  by  the  license 
of  the  grantee  in  said  release,  and  such  possession  of  said  Bergen 
would  not  be  adverse  to  the  title  of  the  grantee  in  said  release. 

This  instruction  was,  we  think,  pertinent.  We  think  it  is  the 
law,  and  should  have  been  given  to  the  jury.  Where  the  grantor 
remains  in  possession  of  the  land  granted,  the  law  will  not  pre- 
sume that  his  possession  is  against  his  deed.  The  reasonable  and 
legal  presumption  is,  that  su^  poeeeasion  is  with  the  permission  of 
the  grantee,  and  subordinate  to,  and  consistent  with  the  grant. 

It  is  insisted  by  the  appellee  that  the  release  conveyed  no  title  to 
the  Madison  and  InHianapoIis  R.  R,  Co.,  and  that,  therefore,  there 
was  no  error  in  refusing  to  give  the  instruction  a^ed.  This  ques- 
tion has  been  before  this  court  and  decided,  correctly,  we  tlunk, 
adversely  to  the  appellee.     60  Ind.  383. 

It  is  EUBo  insisted  that  the  appellant  failed  to  prove  that  it  had 
succeeded  to  the  rights  of  the  lladison  and  Indiauapolis  R.  R.  Co. 
This  may  be,  bnt  the  right  of  the  appellee  to  maintain  the  action 
depended  upon  his  title  to  the  land  described  in  his  complaint,  and 
it  was  competent  for  the  appellant  to  prove  any  fact  alleged  in  its 
answer  which  tended  to  show  a  want  of  title  in  the  app^ee.  As 
we  think  the  court  erred  in  refusing  to  give  the  instructions  asked 
by  the  appellant,  and  that,  for  that  reason,  a  new  trial  must  be 
granted,  we  need  not  examine  the  other  grounds  urged  in  support 
of  the  motion  for  a  new  trial.  The  appellee  has  assigned  croe? 
errors,  as  follows : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  cross-com- 
plaint or  counter-claim. 

2.  The  court  erred  in  permitting,  over  the  objections  of  the 
appellee,  to  be  read  to  the  jury,  as  evidence  in  the  cause,  the  lease 
of  the  JeSersonville,  Madison  and  Indianapolis  R.  R.  Co.  to  the 
Pittsburg  and  Cincinnati  R.  R.  Co. 

3.  The  court  erred  in  permitting,  over  the  objection  of  the 
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appellee,  to  be  read  as  evidence  in  the  canee  the  release  pnrportmg 
to  be  from  Garrett  C.  Bercen  to  the  Madison  and  Indianapolis  R, 
RCo.  "^ 

4.  The  court  erred  in  permitting,  over  the  objection  of  the 
appellee,  to  be  read  to  the  jnry,  as  evidence  in  the  caase,  the  deed 
of  D.  Q.  Kose,  Marshall  of  the  United  States,  to  £.  Day  and  others. 

5.  The  coort  erred  in  permitting,  over  the  objection  of  the 
appellee,  to  be  read  to  the  jury  the  articles  of  association  of  the 
Indianapolis  and  Madison  K.  K.  Co.,  and  the  record  of  the  organiz- 
ation of  said  company. 

6.  The  coDTt  erred  in  permitting,  over  tiie  objection  of  the 
appellee,  the  articles  of  consolidation  of  the  Jeuersonville  S. 
B.  Co.  wiUi  the  Indianapolis  and  Madison  B.  B.  to  be  read  to  the 
jurv. 

The  qoestioD  raised  by  the  first  cros&^rror  was  passed  npon  by 
this  conrt.    60  Ind.  383.    We  approve  the  decision  there  made. 

We  agree  with  the  opinion  expressed  by  the  appellee  in  his 
brief,  that  if  there  was  any  error  in  admitting  the  endence  refused 
in  the  second  croes^rror  asei^ned,  it  was  harmless. 

There  is  nothing  in  the  third  cross-error.  The  nephew  of  Gar- 
rett C.  Bergen  testified  that  he  had  seen  Garrett  C.  Bergen  write 
and  that  he  coald  recognize  his  handwriting ;  that  his  signature  to 
the  release  was,  in  the  opinion  of  the  witness,  genuine.  One  wit- 
ness teetified  that  he  had  been  in  possession  of  the  instnunent  for  , 
many  years,  and  that  it  was  the  same  as  when  he  first  saw  it.  The 
release  was  more  than  thirty  years  old.  There  was  no  error  in  its 
admission. 

Nor  was  there  any  error  in  admitting  the  marshall's  deed  to  Day 
and  others,  and  the  articles  of  association,  and  the  record  of  die  or- 
ganization of  the  Indianapolis  and  Madison  E.  R.  Co.  The  evidence 
might  have  constitnted  links  in  the  chain  of  evidence  necessary  to 
establish  the  appellant's  rights. 

The  objection  to  the  articles  of  consolidation  read  in  evidence 
by  the  appellant  between  the  Jeffersonville  K  K.  Oo.  and  the 
Indianapolis  and  Madison  K.  B.  Co.,  is  that  no  such  companies  are 
allied  in  the  counter-claim  to  have  consolidated. 

But  if  in  the  counter-claini  the  consolidating  companies  were 
misnamed,  the  conrt  below  wonld,  apon  motion,  nave  allowed  npon 
the  trial  an  amendment  of  the  oonnter-claim  by  inserting  in  it  the 
tme  name  of  the  consolidating  companies,  llie  coonter-daim,  as 
to  the  variance  between  the  proof  and  the  allegation,  may  Ite 
regarded  as  amended  in  ttiis  conrt.  Kreswson  et  al.  v.  Clond,  io 
Ind.  273 ;  Hamilton  v.  Winterowe,  43  Ind.  393.  We  thmk  the 
judgment  should  be  reversed  at  the  cost  of  the  appellee. 

ftr  CuBiAH. — It  is  ordered  upon  the  foregoing  opinion  that  the 
jndgment  below  be  reversed  at  the  cost  of  the  appellee. 
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CouMTiBS  OF  Cass,  Cbow  Whto,  Waskha,  Aitkih,  and  Itaboa, 

V. 

C2BTAIN  Lands,  etc. 

{AdKtnee  Gate,  Mvuiemta.     BifiMibmr  18,  1881.) 

The  Northarn  Padflcs  K  B.  Co.  wu  ineorporftted  and  endoved  witfa 
a  grant  of  lands  by  em  act  of  CongreSB,  approved  July  2,  1864.  ^^d,  tbat 
upon  full  compliance  with  the  term*  of  tha  grant,  bo  far  as  certain  laada 
In  this  State  are  concerned,  the  company  became  entitled  to  a  complete,  per- 
fect, and  abaolnte  title  to  the  mom.  and  to  receiTe  the  proper  evidence  of 
inch  title  from  the  United  States;  that  theronpon  the  lanas  ceased  to  beloag- 
to  the  United  Statea,  and  became  subject  to  the  tax  laws  of  thia  State,  and 
that  the  company  haTiog  contracted  to  aell  the  same,  they  were  properly  tax- 
able under  such  laws,  add,  farther,  that  the  provieian  of  the  act  of  Con- 
preas,  passed  in  1870,  requiring  the  company,  as  a  condition  precedent  to 
Its  right  to  patents  for  such  lands,  to  pay  the  coat  of  eurreying,  selecting. 


iTeying  the  same,  was  an  attempt  to  attach  a  new  condition,  not  found 
■'         --■-  ipany'srii 

would  be  to  deprive  the  company  of  property  rights. 


ive^g  the  a       ,  , 

the  orinii&r  grant,  to  the  company's  right  to  the  lands,  and  to  the  eridence 
of  the  title  to  tne  same  which  Consreas  uad  no  power  to  impose,  as  itaefiect 


Apfkal  from  tax  jadgment  of  district  court,  ooTintiea  of  Case, 
Crow  Wing,  Wadena,  and  AitTrin 

C,  D.  Kerr,  for  conntiefl. 
H.  Q.  O.  lldomsoa  and  Thos.  Fitch,  for  appellant  Morrison. 

Bebbt,  J. — TluB  is  a  oontroTersy  aa  to  tne  taxability  of  certain 
lands  embraced  within  the  limits  of  the  grant  made  b;  the  United 
States  to  the  Korthem  PaciQc  B.  K  Co.  by  an  act  of  Congress  ap- 
proved (Tnly  %  1864.  The  stipulated  facts  upon  which  the  case 
was  determmed  by  the  district  conrt  are  as  follows,  so  far  as  here 
important :  At  and  long  prior  to  the  time  of  the  aasessment  and 
levy  of  the  taxes  in  qnesdon,  the  railroad  of  said  company  was  con- 
Btmcted  and  in  operation  across  this  State,  and  especially  throngh 
the  ooontieB  in  which  the  lands  to  which  this  controverey  relates  are 
sitnated,  and  it  has  so  continned  to  be  operated  to  this  time.  The 
company  has  contracted  to  sell  the  lands  to  Morrison,  who  has  paid 
for  the  same  in  fnll,  and  now  contests  the  validity  of  the  taxes. 
The  government  of  the  United  States  claims  that,  before  issuing 
patents  to  the  company  for  lands,  it  is  entitled  to  receive  the  oost  of 
snrveying,  selecting,  and  conveying  the  same,  from  the  company, 
and  no  pi^ents  for  snch  lands  have  oeen  issaed,  for  the  reason  that 
the  company  has  not  pud  snch  oost  into  the  federal  treasury. 

It  is  argoed  that,  nnlees  the  failore  to  pay  the  costs  mentioned 
Tnovents,  the  company  is  entitled  to  patents  for  the  lands  involved 
Ul  the  proceeding,  and  that  they  are  snbjoct  to  the  taxes  wfaidi 
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Lave  been  levied  upon  them.  The  main  question  in  the  case  is,  do 
tiieee  lands  belong  to  the  United  States }  If  tliev  do,  then  they  are 
«zempted  from  taxation  by  that  condition  of  tiie  act  of  Con- 
gresB,  anthorizine  the  people  of  the  territory  of  Minnesota  to  form 
a  State  constitiitioii,  and  come  into  the  Union,  which  reqnires  that 
no  tax  shall  be  imposed  on  lands  belonging  to  the  United  States. 
If,  on  the  other  hand,  they  do  not  belong  to  the  United  States,  but 
the  company,  having  become  entitled  to  a  complete,  perfect,  and 
absolnte  title  to  them,  and  entitled  to  receive  the  proper  evidence 
of  such  title  from  the  United  States,  has  contracted  to  sell  them  to 
HorrisoB,  then  nndar  the  laws  of  tins  State  they  are  snbject  to  tax- 
ation. As  the  land  grant  of  the  company  within  this  State  in- 
clndefl,  if  fall  (as  we  understand  it  to  1^),  between  two  and  three 
millions  of  aer^  hnndreds  of  thousands  of  which  have  already  been 
sold,  or  contracted  to  be  sold,  by  the  company,  as  all  will  be  in  the 
future,  the  question  presented  is  one  of  vast  practical  importance  to 
the  people  of  this  State,  and  especially  to  the  inhabitants  of  the 
counties,  towns,  and  other  territori^  subdivisions  iu  which  the  lands 
lie. 

The  Tforthem  Pacific  K.  E.  Co.  was  incorporated  and  endowed 
with  a  jgrant  of  lands  by  an  act  of  Congress  approved  July  2, 1 864. 
13  U.  S.  St.  at  Large,  365,  §  3,  so  far  as  necessary  to  be  quoted,  is 
as  follows :  "  And  be  it  further  enacted,  that  there  be  and  hereby 
is  granted  to  the  Northern  Pacific  K.  E.  Co.,  its  successors  and  as- 
signs, for  the  purpose  of  aiding  in  the  construction  of  said  railroad 
and  telegraph  line,  .  .  .  alternate  sections  of  public  land,  not 
mineral,  designated  by  odd  numbers,  to  the  amount  of  20  alternate 
sefttions  per  mile  on  each  side  of  said  railroad  line  as  said 
company  may  adopt,  through  the  territory  of  the  United  States, 
and  10  alternate  sections  of  land  per  mile  on  each  side  of  said 
railroad  whenever  it  passes  through  any  State,"  etc.  Section 
4  provides  "  that  whenever  said  Northern  Pacific  E.  E.  Co.  shall 
have  3S  eonsecntive  miles  of  any  portion  of  said  railroad  and  tele- 
maph  line  ready  for  the  service  contemplated,  the  President  of  the 
United  States  shall  appoint  thiee  commissioners  to  examine  the 
same,  and  if  it  shall  appear  that  25  consecutive  miles  of  said  ro!.d 
and  telegraph  line  have  been  completed  in  a  good  substantial  and 
workmauliEe  manner,  as  in  all  other  respects  required  by  this  act, 
the  commissioners  shall  so  report  to  the  President  of  the  United 
States,  and  patents  of  land  as  aforesaid  shall  be  issued  to  said  com- 
pany, confirming  to  said  company  the  right  and  title  to  said  lands 
situate  opposite  to  and  coterminous  wit£  said  completed  sections 
of  said  road ;  and  from  time  to  time,  whenever  25  additional  eon- 
secntive miles  shall  have  been  constructed,  completed,  and  in  read- 
iness, as  aforesaid,  and  verified  by  said  commissioners  to  the  Presi- 
dent of  the  United  States,  then  patents  shall  be  issned  to  such 
company  conveying  the  additional  sections  of  land  as  aforesaid,  and 
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SO  on  as  fast  as  every  25  milefi  of  said  road  is  completed  as  afcoe- 
said :  provided,  that  not  more  than  10  sections  ot  Und  per  mile, 
as  said  road  shall  be  completed,  shall  be  conveyed  to  said  company 
for  all  that  part  of  said  railroad  lying  east  of  the  western  bomid- 
aiy  of  the  State  of  Mitmesota,  until  toe  whole  of  said  railroad  shall 
be  finished  and  in  good  nmning  order,"  etc.  Section  20  is  as  fol- 
lows :  "  And  be  it  further  enacted,  that  the  better  to  accomplish 
the  object  of  this  act — namely,  to  promote  the  pnbhc  interest  and 
welfare  by  the  constmction  of  s^d  railroad  and  telegraph  line,  and 
keeping  tne  same  in  workin?  order,  and  to  secure  to  the  govern- 
ment at  all  times  (bat  particularly  in  time  of  war)  the  nse  and 
benefits  of  the  same  for  postal,  mihtary  and  other  purposes — Con- 
gress may  at  viy  time,  having  dne  r^;ard  for  the  rights  of  said 
Northern  Pacific  R.  R  Co.,  add  to,  alter,  amend,  or  repeal  this 

By  an  act  of  Oongrees  approved  July  15,  1870  (16  U.  8.  St  at 
Large,  305),  among  other  things  appropriating  money  for  the  sur- 
vey of  the  pnbhc  lands  within  the  limits  of  the  land  grant  of  the 
Northern  Pacific  R.  R  C!o.,  it  isprovided  "  that  before  any  land 
granted  to  said  company  by  the  United  States  shall  be  conveved  to 
any  party  entitled  thereto,  nnder  any  of  the  acts  incorporatmg  or 
relating  to  said  company,  there  shall  first  be  paid  into  u»e  treaamy 
of  the  United  States  the  cost  of  surveying,  selecting,  and  convey- 
ing the  same  by  the  said  company  or  party  in  interest"  Rrom  the 
concessions  of  the  parties  it  appears  that,  except  as  respects  the  pay- 
ment of  the  cost  mentioned,  everything  has  been  done  reqnirea  by 
the  terms  of  the  grant  to  entitle  the  company  to  a  complete,  per- 
fect, and  abeolnte  title  in  fee  to  the  lands  in  controversy,  and  to 'en- 
title it  to  receive  the  proper  evidence  of  snch  title  from  the  United 
States.  In  other  woras,  the  company  has  earned  and  paid  for  the 
lands  by  complying  with  the  conditions  of  the  grant,  and  if  a  for- 
mal conveyance  be  necessary  to  vest  it  with  the  legal  title,  it  is, 
nevertheless,  in  the  fullest  sense,  the  eqnitable  owner  of  the  land, 
and  the  legal  title  is  held  by  the  United  States  as  a  naked  tmstee, 
solely  and  simply  for  the  company's  nse  and  benefit.  This  is  so  ir- 
respective of  any  notion  of  a  grant  in  prseeenti  and  its  efFect  in 
conferring  title  in  prseeenti. 

If,  then,  we  leave  ont  of  view  the  provimon  before  quoted  as  to 
the  payment  of  the  cost  of  surveying,  etc,  the  case  is  one  in  which, 
nnder  repeated  decisions  of  the  fed^al  supreme  court,  the  right  and 
title  of  the  company  to  the  lands  became  ench  that  they  ceased  to 
belong  to  the  United  States,  and  are  tjira^ore  subject  to  taxation 
in  accordance  with  the  laws  of  this  State.  Carrol  v.  Safiord,  3 
How.  (U.  S.)  441 ;  Ry.  Co.  v.  Preseott ;  Railway  v.  McShane,  infra. 
Is  this  result  affected  by  the  provisions  as  to  payment  of  cost  of 
surveying,  etc,  in  the  act  of  July  15,  1870 !  We  think  not  These 
provisions  seek  to  impose  a  new  condition  npon  the  grant  of  lands 
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made  bj  the  act  of  1864.  They  require  the  company  to  do  some- 
thing more  than  that  act  required  it  to  do  to  earn  the  lands,  viz.,  to 
Day  the  cost  of  enrveying,  etc.  To  that  extent  the  contract  of  tlie 
Tlnited  States  with  the  company  is  attempted  to  be  impaired,  and 
although  the  federal  constitntion  contains  no  limitation  (in  so  many 
words)  apoQ  the  power  of  Congress  to  pass  laws  impairing  the 
obligation  of  contracts,  the  fifth  amendment  contains  a  clanse  de- 
elanng  that  no  poreon  Bhall  be  deprived  of  property  without  due 
pro^esa  of  law.  This  covers  the  case  of  a  contract  right,  whether 
the  ■Mntract  be  executed  or  executory ;  for  a  contract  nght  of  either 
kindis  property.  Kice  v.  Ky.  Co.,  1  Black,  358 ;  Clark  v.  Mitchell, 
64  5*0.  564;  Twitchell  v.  Com.,  7  Wall.  321. 

"Wt  are  therefore  of  opinion  that  it  was  not  competent  for  Con- 
gress o  pass  the  provision  requiring  the  company  to  pay  the  cost  of 
Burvejing,  etc.,  as  a  condition  precedent  to  its  right  to  patents  for 
the  lanis  granted  to  it  by  the  act  of  1864,  and  that  that  provision  is 
therefo-e  not  binding  upon  the  company,  and  does  not  afEect  its  ab- 
solute, (omplete,  ana  perfect  right  to  such  lands  and  to  the  proper 
evidenct  of  Euch  right,  upon  compliance  with  the  terms  in  ttiat  act 
specified  The  power  of  amendment  reserved  in  the  twentieth  sec- 
tion of  tb  charter  obviously  failstoembraceany  authority  to  attach 
any  such  lew  condition  to  the  grant.  This  case  is  distinguishable 
from  Ky.Co.  v.  Preseott,  16  Wall.  603,  and  Ey.  Co.  v.  ScShane, 
22  "Wall.  -a.  In  both  of  these  cases  the  enactment  requiring  pay- 
ment of  th  expenses  of  surveying,  locating,  and  selecting  the  lands 
granted  tothe  company,  as  condition  precedent  to  the'issue  of 
patents,  wa  one  section  of  an  act  so  amending  the  original  charter 
of  the  Unici  Pacific  R.  R.  Co.  as  largely  to  increase  its  original 
^rant  of  lanls.  This  act  was  one  wliole,  and  in  accepting  and  avail- 
ing itself  of'-Jie  increase  of  its  land  grant  Che  company  accepted 
the  whole  at,  thereby  assenting  to  the  imposition  of  this  new 
condition  sttched  to  its  right  to  its  original  land  grant.  The  con- 
dition was  a  prt  of  the  act  by  which  the  land  grant  was  increased, 
and  the  incrase  was  therefore  controlled  by  it  as  a  matter  of 
course. 

The  difltrid  court  decided  that  the  lands  in  controversy  were 
properly  taxate,  and  properly  taxed.  Upon  the  gronnds  above 
indicated,  we  ae  of  opinion  that  the  decision  was  correct,  and  it  is 
accordingly  affimed. 

See  note,  p.  4S1. 
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Tan  St.  Joskph  ahd  Dbwveb  Cmr  E.  R.  Co.,  William  Bohd, 
Receiver, 


Matthew  Baldwxk. 
{VhiUd  BtaUt  Sapreeit  Gmrt,  Oetebtr  Tmn,  1881.) 

The  act  of  CoDgresa  ot  July  21,  186<t,  granting  certun  lands  to  the  Jtate 
of  Kansas  to  aid  in  the  conatniction  of  theNortbern  Kansas  B.  B.,  concrued 
to  be  a  giant  in  prssenti,  and  to  vest  the  right  of  way  in  the  railroajJfixiiii 
the  data  of  the  passage  of  the  act,  and  not  merel;  from  the  date  of  tb  loca- 
tion of  the  road,  and  that  subsequent  settlers  on  the  l&nd  grantd  took 
subject  to  this  riebt  of  waj. 

Bemble  that  where  Congress  has  conferred  on  a  rulroad  of  a  StatA  Tight 
of  way  over  the  public  lands  in  a  Territory,  the  Btate  subeequentlyereated 
out  of  that  Territory  cannot  prevent  the  enjoyment  of  the  right  penonalf 
conferred  on  the  corporation. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Nebraska. 

This  was  an  action  by  the  plaintiff,  under  the  lawa  of  Tebraeka, 
to  recover  of  the  St.  Joeepb  and  Denver  City  R  R.  *o.,  or  its 
saccesBor  in  interest,  damages  for  entering  npon  his  la'd  in  that 
State  and  appropriating,  in  the  conetmction  of  its  road^  strip  of 
the  land  two  hundred  feet  in  width  and  two  hnndrd  rods  in 
length.  The  company  claimed  a  right  of  way  over  6e  land,  of 
that  width,  under 'the  act  of  Congress  of  July  28,  186,  entitled 
"  An  act  for  a  grant  of  lands  to  the  State  of  EanBas  t  aid  in  the 
constmction  oi  the  Northern  Kansas  R.  R.  and  Telgraph  Co." 
14  Stat.  210.  The  first  section  of  the  act,  so  far  as  i  is  material 
in  this  case,  is  as  follows : 

"  Be  it  enacted,  etc.,  That  there  is  hereby  CTantec'to  the  State 
of  Kansas,  for  the  nee  and  benefit  of  the  St.  Joeepland  Denver 
City  R.  R.  Co.,  the  same  being  a  corporation  organied  under  the 
laws  of  the  State  of  Kansas,  to  constnict  and  opeate  a  railroad 
from  Elwood,  in  Kansas,  westwardlv,  via  Maiyvil^  in  the  same 
State,  BO  as  to  effect  a  junction  with  the  Union  I%ific  R.  B.,  or 
any  branch  thereof,  not  farther  west  than  the  ne  hundredth 
meridian  of  west  longitude,  every  alternate  section  of  land  desig- 
nated by  odd  nambero,  for  ten  sections  in  widthm  each  side  of 
said  road,  to  the  point  of  intersection.  But  in  caf  it  shall  appear 
that  the  United  States  have,  when  the  line  of  rort  of  said  road  is 
definitely  fixed,  sold  any  section,  or  any  part  th«of,  granted  as 
aforesaid,  or  that  the  right  of  preemption  or  hon^tead  settlement 
has  attached  to  the  same,  or  that  the  same  has  een  reserved  by 
the  United  States  for  any  pnrpose  whatever,  tip  it  shall  be  thie 
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daty  of  the  Secretarr  of  the  Interior  to  cause  to  be  selected  for 
the  pnrpoees  aforesaid,  from  the  public  lauds  of  the  United  States 
nearest  to  tiers  of  sections  above  specified,  so  much  land  in  altei^ 
nate  sections  or  parts  of  sections  designated  b;  odd  numbers  as 
8haU  be  equal  to  such  lands  ae  the  United  States  have  sold,  re- 
served, or  otherwise  a|^ropriated,  or  to  which  the  rights  of  pre- 
emption or  homestead  settlements  have  attached  as  aforesaid, 
which  lands  thus  indicated  by  odd  numbers,  and  selected  by 
direction  of  the  Secretary  of  the  Interior  as  aforesaid,  sbalt  be 
held  bj  the  State  of  E^ansas  for  the  use  and  purpose  aforesaid." 

The  fourth  section  is  as  follows : 

"And  be  it  further  enacted,  That  as  soon  as  the  said  company 
shall  file  with  the  Secretary  of  the  Interior  maps  of  its  line  des- 
ignating the  route  thereof,  it  shall  be  the  duty  of  the  said  Secre< 
tary  to  withdraw  from  the  market  the  lands  granted  by  this  act 
in  such  manner  as  may  be  best  calcnUted  to  effect  the  purposes  of 
this  act  and  subserve  the  public  interest." 

The  sixth  section  is  as  follows : 

"And  be  it  further  enacted,  That  the  right  of  way  through 
the  public  lands  be,  and  the  same  is  hereby,  granted  to  said  St. 
Joseph  and  Denver  City  R.  R.  Co.,  its  successors  and  assigns,  for 
the  construction  of  a  raUroad  as  proposed ;  and  the  right  is  nemby 
^ven  to  said  corporation  to  take  from  the  public  lands  adjacent 
to  the  line  of  said  road  material  for  the  construction  thereof. 
Said  way  is  granted  to  said  railroad  to  the  extent  of  one  hundred 
feet  ia  width  on  each  side  of  said  road  where  it  may  pass  through 
the  public  domain ;  also  all  necessary  ground  for  station  buildingsi 
workshops,  depots,  machine  shops,  switches,  side-tracks,  turn- 
tables, and  water  stations." 

When  the  grant  of  Congress  was  made,  the  land  claimed  by  the 
pl»nti£E  was  vacant  and  unoccupied  land  of  the  United  States ;  but 
the  line  of  the  road  over  it  was  not  definitely  located  until  October, 
18T1.  He  acquired  whatever  rights  he  possesses  in  October,  1869. 
The  defendant  contends  that  the  plaintiff  took  the  land  subject  to 
its  right  of  way.  He  contends  that  the  grant  of  the  right  of  way 
took  effect  only  from  the  date  at  which  the  company  filed  its  maps 
designating  the  route  with  the  Secretary  of  the  Interior.  The 
District  Cburt  of  the  State  agreed  with  him  and  gave  judgment 
in  his  favor.  The  Supreme  Court  affirmed  it,  and  to  review  it 
tho  cause  is  brought  here. 

Doniphan  &  Reed  and  John  F.  Dillon,  for  plaintiff  in  error. 

£.  E.  Brown,  for  defendant  in  error. 

FiELn,  J.— The  act  of  Congress  of  July  23,  1866,  makes  two 
distinct  gni^ts :  one  of  lands  to  the  State  of  Kansas  for  the  benefit 
of  the  St.  Josepli  nnd  Denver  City  R.  K.  Co.,  in  the  construction 
of  a  railroad  from  Elwood,  in  that  State,  to  its  junction  with  the 
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tTnion  Pacific,  via  Maryville ;  the  other  of  a  rieht  of  way  directly 
to  the  company  itself.  The  lands  consisted  of  alternate  aectioiiB, 
designated  bj  odd  nambers,  on  each  side  of  the  line  of  the  pro- 
posed road.  Their  grant  was  subject  to  the  condition  that  if  at 
the  time  the  line  of  the  road  was  definitely  fixed  the  United  States 
bad  sold  any  section  or  a  |part  thereof,  or  the  right  of  preemption 
or  homestead  settlement  had  attached  to  it,  or  the  same  hid  been 
otherwise  reserved  by  the  United  States  for  any  purpose,  the  Sec- 
retary of  the  Interior  should  select  an  equal  qnantity  of  other 
lands  nearest  the  eections  designated,  in  lieu  of  those  appropriated, 
which  should  be  held  by  the  State  for  the  same  purposes.  The 
limitations  upon  the  grant  are  similar  to  those  found  in  numerous 
other  grants  of  land  made  by  Congress  in  aid  of  railroads.  Their 
object  is  obvious.  The  sections  granted  could  be  ascertained  only 
when  the  routes  were  definitely  located.  This  might  take  years, 
the  time  depending  somewhat  upon  the  length  of  the  proposed 
road  and  the  difficulties  of  ascertaining  the  most  favomble  ronte. 
It  was  not  for  the  interest  of  the  country  that  in  the  mean  time 
any  portions  of  the  public  lands  should  be  withheld  from  settlement 
or  use  because  tbey  might,  perhaps,  when  the  ronte  was  surveyed, 
fall  within  the  limits  of  a  grant.  Congress  therefore  adopted 
the  policy  of  keeping  the  public  lands  open  to  oocopation  and 
preemption  and  appropriation  to  pnblic  nses,  notwithstanding 
any  grant  it  might  make,  until  the  lands  granted  were  ascert^ne^ 
and  providing  that  if  any  sections  settled  upon  or  reserved  were 
then  found  to  fall  within  the  limits  of  the  grant,  other  lands  in 
their  place  should  be  selected.  Thus  settlements  on  the  pu'biic 
lands  were  encouraged  without  the  aid  intended  for  the  construc- 
tion of  the  roads  Being  thereby  impaired.  The  language  of  the 
act  here,  and  of  nearly  all  the  concessional  acts  granting  lands,  is 
in  terms  of  a  grant  in  pnesenti.  ihe  act  is  a  present  grant,  except 
so  far  as  its  immediate  operation  is  affected  by  the  limitatiotiB 
mentioned.  "  There  is  hereby  granted  "  are  the  words  used,  and 
they  import  an  immediate  transfer  of  interest,  so  that  when  the 
route  is  definitely  fixed  the  title  attaches  from  the  date  of  the  act 
to  the  sections,  except  snch  as  are  taken  from  its  operation  by  the 
clauses  mentioned.  This  is  the  construction  given  by  this  court  to 
similar  language  in  other  acts  of  Congress.  (Missouri,  Kansas  and 
Texas  R.  R.  Co.  v.  Kansas  Pacific,  97  U.  S.  497,  498 ;  Leaven- 
worth, Lawrence  and  Galveston  E.  K.  Co.  v.  United  States,  93 
U.  S.  733.) 

But  the  grant  of  the  right  of  way  by  the  sixth  section  contains 
no  reservations  or  exceptions.  It  is  a  present  absolnte  grant,  sub- 
ject to  no  conditions  except  those  necesBarily  implied,  such  as  that 
the  road  shall  be  constructed  and  used  for  tne  purposes  designed. 
Nor  is  there  anything  in  the  policy  of  the  government  with  reepect 
to  the  public  lands  which  wonld  call  for  any  qualification  of  the 
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tenuB.  Those  laudB  would  not  be  the  less  valuable  for  settlement 
by  a  road  running  throngh  them.  On  the  contraiy,  their  Talne 
wonld  be  greatly  enhanced  thereby. 

The  right  of  way  for  the  whole  distance  of  the  proposed  ronte 
was  a  very  important  part  of  the  aid  ^ven.  If  the  company  could 
be  compelled  to  purchase  its  way  over  any  section  that  might  be 
occupied  in  advance  of  its  location,  veiy  serious  obstacles  would  be 
often  Imposed  to  the  proOTess  of  the  road.  For  any  loss  of  lands 
by  Eettlement  or  reservation  other  lands  are  given,  but  for  the  loss 
of  the  right  of  wajr  by  these  means  no  compensation  is  provided, 
uor  could  any  be  given  by  the  substitution  of  another  route. 

The  uncertainty  as  to  the  ultimate  location  of  the  line  of  the 
road  is  recognized  throughout  the  act,  and  where  any  qualification 
is  intended  in  the  operation  of  the  grant  of  lands,  from  this  cir- 
camstance  it  is  designated.  Had  a  similar  qualification  upon  the 
absolute  grant  of  the  right  of  way  been  intended,  it  can  hardly  be 
doubted  that  it  would  have  been  expressed.  The  fact  that  none  is 
expressed  is  conclusive  that  none  exists. 

We  see  no  reason,  therefore,  for  not  ^ving  to  the  words  of  pres- 
ent grant,  with  respect  to  the  right  of  way,  the  same  construction 
which  we  should  be  compelled  to  give,  according  to  our  repeated 
decisions,  to  the  grant  of  lands  had  no  limitation  been  expressed. 
We  are  of  opinion,  therefore,  that  all  persons  acquiring  any  por- 
tion of  the  public  lands,  after  the  passage  of  the  act  in  qncBtion, 
took  the  same  subject  to  the  right  of  way  conferred  by  it  for  the 
proposed  road. 

The  fact  that  the  right  of  way  over  land  in  Nebraska  was  granted 
to  a  corporation  in  Kansas  does  not  alter  the  case.  Nebra^a  was 
at  the  time  a  Territory  of  the  United  States,  and  it  was  entirely 
competent  for  Congress  to  confer  upon  any  corporation  of  a  State 
a  right  of  way  for  a  railroad  to  be  constructed  by  it  through  the 
lands  of  the  United  States  situated  in  that  Territory ;  and  in  Feb- 
ruary, 1869,  after  the  Territory  had  become  a  State,  its  Legislature, 
by  an  express  enactment,  authorized  railroad  companies  organized 
under  the  laws  of  Kansas,  Hissouri,  or  Iowa  to  extend  and  build 
their  roads  into  the  State,  and  declared  that  upon  complying  with 
certain  conditions  they  should  possess  all  the  powers,  franchises, 
and  privileges  of  railnmd  companies  incorporated  under  its  laws. 
It  is  not  shown  that  the  company  here  has  not  complied  with  the 
prescribed  conditions,  even  if  such  an  objection  could  be  raised  by 
any  other  party  than  the  State  itself.  But,  independently  of  this 
consideration,  where  Congress  has  conferred  upon  a  railroad  cor- 
poration of  a  State  a  right  of  way  over  the  public  lands  of  the 
United  States  in  any  one  of  tlieir  Territories,  it  may  be  doubted 
whether  the  State  subsequently  created  out  of  the  Territory  could 

Erevent  the  enjoyment  by  snen  corporation  of  the  right  conferred. 
(  oould  do  so  only  on  the  same  terms  that  it  could  refuse  a  recug- 
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nition  of  its  own  preyiooBl/  granted  rigbt,  for  in  each  m&ttan  the 
State  would  auoceed  only  to  the  authority  of  Congrees  over  the 
Territory. 

The  judgment  of  the  Supreme  Court  of  Kebraaka  must  there- 
fore be  reversed,  and  the  cause  be  remanded  to  it  with  direotioDB 
that  further  proceedings  ^  had  in  accordance  with  tiaa  opini<«i : 
and  it  is  BO  ordered. 

Bevereed. 

See  note,  p.  401. 


Thb  AiOHisoir,  ToFEEA,  ABD  Sabta  FA  B.  B.  Oo. 

V. 

Aabon  Bobb. 

OM  Emum  Report*,  VK.    January  T«m,  1881.) 

me  pleistifFwu  a  beoefldary  of  the  grant  made  bj  the  act  of  CongiUH  of 
Harcb  Bd,  1B68,  ffrftntiag  lands  to  the  State  of  Eaiuaa  to  aid  in  tbe  coiutnu;- 
doa  of  certain  railroads.  The  line  of  its  road  was  definite]  j  located  and  fixed 
in  and  tbrongb  tbe  county  of  Rice  on  December  10th,  1870;  but  no  order  was 
made  by  the  Becretary  of  the  Interior  withdrawing  buids  along  such  ine  from 
sale  and  the  operation  of  the  homaatead  and  preemption  laws,  until  Pebraar; 
18tb,  1871.  Hdd,  that  the  title  passed  on  December  lOtb,  1870,  and  that  a 
aettlement  bj  defendant  on  a  tract  of  land  within  tbe  UmitB  of  the  gnut, 
made  between  December  10th,  1870,  and  February  18th,  1671,  gave  to  tbe 
latter  no  right  to  bomeatead  or  preempt  the  land. 

Ebbor  from  lUce  District  Conrt. 

Ejectment,  brought  by  the  A.,  T.  and  S.  F.  R.  R  Co.  against  Bobb, 
to  recover  a  certain  quarter  section  of  land  eituated  in  Rice  conntj. 
Trial  at  the  Febmary  Term,  1880,  of  the  district  court,  and  judg- 
ment for  the  defendant.    The  opinion  states  the  facts. 

Robs  Bums,  for  plaintiff  in  error. 

J.  H.  Smith,  W.  K.  Brown,  and  H.  J.  Abbott,  for  defendant  in 
error. 

Bbeweb,  J. — This  case  was  tried  in  the  court  below,  on  the  fol- 
lowing agreed  statement  of  facts,  dated  Jmie  3,  187d,  and  signed 
by  the  attorneys  for  the  parties  hereto . 

"  It  is  agreed  by  and  between  the  plaintiff  and  defendant  in  the 
above-entitled  cause,  that  the  same  may  be  tried  at  the  Jnne  term, 
1879,  by  the  court,  without  a  jnry,  and  in  all  other  courts  wherever 
or  whenever  the  same  may  be  beard  or  tried,  by  appeal,  review,  or 
otherwise,  upon  the  following  agreed  statement  of  facts,  and  none 
other : 

"  L  The  plaintiff  is,  and  was  at  all  the  times  hereinafter  alleged, 
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a  railroad  corporation,  duly  created  and  organized  under  the  laws 
of  the  State  of  Kanaaa. 

"IL  That,  aa  Bnchrailroadcorporation,it  wasabeneficiary  tinder 
the  cert«iu  act  of  the  Congreee  of  the  United  States,  entitled  '  An 
act  for  a  grant  of  lands  in  the  State  of  Kansaa,  in  alternate  sections, 
to  aid  in  the  constmction  of  certdn  railroads  and  telegraphs  in 
Baid  State,'  approved  March  3,  1863,  and  the  act  of  me  Legis- 
lature of  the  State  of  Kansas,  entitled  '  An  act  to  accept  ajgrant 
of  lands  made  to  the  State  of  Kansas  by  the  ClongreBS  of  the  United 
States,  to  aid  in  the  constmction  of  certain  railroads  and  telegraphs 
in  said  State,  and  to  apply  the  same  to  the  construction  of  snob  roads 
and  tel^raphs,'  approved  Febmary  9, 1864,  and  which  acts,  and 
each  of  them,  as  they  are  and  appear  in  the  statute  book,  are  hereby 
referred  to  and  made  a  part  of  this  agreed  statement  of  facts. 

"  ni.  That  the  plointifE  dnly  accepted  the  provisions  of  said  acts, 
and  did  proceed  with  the  constraction  and  completion  of  its  road 
in  accordance  therewith, 

"  IV.  That  the  land  in  dispute  is  the  sonth-east  qnarter  of  section 
seven  (7),  in  township  twenty  (20),  sontb,  of  range  eight  (8),  west, 
in  the  eoanty  of  Bice,  in  the  State  of  Kansas. 

"V.  That  the  definite  location  of  the  line  of  plaintiffs  railroad 
in  and  through  the  county  of  Rice,  and  at  and  opposite  to  said  land, 
was  made,  and  the  proper  snrveys,  maps  andT  profiles  made  and 
filed,  and  snch  definite  location  of  the  plaintiff's  line  of  railroad 
aforesaid  approved  by  the  proper  of&cers,  as  contemplated  by  the 
before-mentioned  acta,  on  tfie  10th  day  of  December,  1870. 

"VI.  That  on  the  23d  day  of  January,  1871,  the  defendant, 
with  his  family,  made  actual  settlement  on  said  land,  in  good  faith, 
intending  to  take  the  same  nnder  the  preemption  laws  of  the  United 
States. 

"  Vn.  That  on  the  30th  day  of  Jannary,  1871,  the  defendant 
dnly  filed  his  declaratoir  statement  to  obtain  said  land  as  a  pre- 
emption, and  has  at  all  times  since  then  fully  complied  with  all  the 
preemption  laws  of  the  United  States  concerning  said  land. 

"  VIII.  That  on  the  13th  day  of  February,  18t1,  this  land,  along 
with  other  lands,  was  withdrawn  by  the  Secretary  of  the  Interior, 
and  in  pursuance  of  the  aforementioned  acts,  from  sale,  and  from 
tile  operation  of  the  homestead  and  preemption  laws  of  the  United 
States. 

"  IX.  That  in  a  contest  had  by  and  between  the  plaintiff  and 
defendant  before  the  interior  department,  it  was  finally  decided  by 
the  Secretary  of  the  Interior  that  the  defendant's  filing  on  said  land 
IS  a  preemption  claim  as  aforesaid  should  be  cancelled,  and  that  the 
said  land  inured  to  the  plaintiff  under  and  by  virtue  of  its  said  land 
grant,  and  that  in  pursuance  of  said  decision,  on  the  2dth  day  of 
June,  1872,  the  filing  of  the  defendant  was  cancelled,  and  the  land 
conveyed  by  patent  to  the  plaintiff,  and  that  ever  smce  that  time 
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the  plaintiff  lias  been  the  holder  of  the  legal  title  thereto  (and  by 
the  phrase  '  legal  title '  is  meant  the  title  conveyed  by  the  patent, 
the  defendant  in  no  wise  admitting  that  tbe  plaintiff  was  or  is 
rightfnlly  the  bolder  of  the  l^al  title,  or  the  rigntfnl  ovnerof  the 
land). 

"X.  That  on  the  23d  day  of  December,  1872,  the  Ime  of  the 
plaintiff'e  railroad  was  fnlly  constrncted  and  completed,  as  reqnired 
by  the  aforesaid  act  of  Congrees  and  tbe  act  of  the  LegiBlatnre  of  the 
State  of  Kansas. 

"  XI.  That  on  the  17tJi  day  of  November,  1876,  the  defendant 
made  proper  application  to  the  proper  ofGcers  to  make  final  proof, 
onder  the  preemption  laws,  to  obtain  this  land  nnder  said  laws, 
under  the  proTisions  of  the  act  of  the  Congr^s  of  the  United  States, 
entitled  '  An  act  to  confirm  preemption  and  homeetead  entries  of 

Enblic  lands  within  the  limits  of  railroad  grants  where  snch  entriea 
ave  been  made  nnder  the  regtiiations  of  uie  land  department,'  ap- 
proved April  21,  1876 ;  which  act,  as  the  same  appears  and  reads  m 
the  Btatnt«  book,  is  hereby  referred  to  and  made  a  part  of  this 
agreed  statement  of  facts. 

"Xn.  That  on  the  28th  day  of  November,  1876,  the  proper  of- 
ficer of  the  interior  department  authorized  and  allowed  the  defend- 
ant to  make  final  proof  nnder  hie  a^lication  above  mentioned. 

"  XIII.  That  on  the  28th  day  of  November,  1876,  the  defendant 
did  duly  make  final  proof  under  the  preemption  laws  in  order  to 
obtain  this  land,  before  the  proper  officer,  and  has  at  all  times,  and 
in  eveiything,  and  at  the  proper  time,  complied  with  the  reqoire- 
ments  of  the  preemption  laws  of  the  United  States. 

"XIT.  That  uDoer  the  anthoritv,  decision  and  direction  of  the 
commissioner  of  the  general  land  ofBcc,  the  defendant  was  permitted 
to  enter,  under  the  provisions  of  the  last-mentioned  act  of  Congress, 
approved  April  21, 1876,  the  land  herein  described:  and  that  the 
defendant  made  final  proof  and  payment  for  the  land,  and  obtained 
the  final  receipt  of  the  receiver  of  the  land  office  therefor, 

"  XV.  That  an  appeal  was  taken  by  the  plaintiff  from  the  order 
and  decision  of  the  said  commissioner,  permitting  the  defendant  to 
enter  the  land  as  a  preemption,  and  that  tbe  same  was  finally  de- 
cided by  the  interior  dep^ment  and  the  secretary  thereof,  on  the 
9th  day  of  March,  1878,  in  favor  of  the  defendant,  on  the  ground 
that '  the  first  section  of  said  act,  approved  April  21, 1876,  provides 
that  ail  preemption  entries  made  on  the  public  lands  in  good  faith, 
by  actual  settlers,  upon  tracts  of  not  more  than  one  hundred  and 
sixty  acres  within  the  limits  of  any  land  grant,  prior  to  the  time 
when  notice  of  the  withdrawal  of  the  lands  embraced  in  snch  grant 
was  received  at  the  local  land  office  in  which  snch  hinde  are  situated, 
and  where  the  preemption  laws  have  been  complied  with  and 
proper  proofs  have  been  made  by  the  parties  holding  such  tracts, 
shall  be  confirmed,  and  patents  for  the  same  shall  tssnc  to  the  parties 
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eatitled  thereto.  As  the  Slmg  of  Bobb  was  prior  to  the  time  when 
notice  of  the  withdrawal  of  this  tract  was  received  at  the  local  office, 
and  lie  has  complied  with  the  regaireoients  of  law,  I  am  of  opiniou 
that  (not  withfi  tan  ding  my  predecessor  held  Bobb's  filing  for  can- 
cellation Jtme  29,  1872,  and  awarded  the  tract  to  the  railroad  com- 
pany, for  the  reason  ^at  it  innred  to  it  nnder  its  grant  prior  to 
Bobb'e  settlement,  and  it  has  been  patented  to  the  railroad  com- 
pany) the  case  of  Bobb  is  within  the  provisions  of  the  said  act,  as 
I  decided  on  the  7th  of  Febrnary  last,  in  the  case  of  Streeter,  under 
a  BiTnilar  state  of  facts.  I  therefore  affirm  your  decision,'  as  ap- 
pears in  the  letter  of  the  secretary  of  the  interior  department  to  the 
commissioner  of  the  general  land  office. 

**  XYI.  That  in  case  the  court  on  the  fore^ing  facts  shall  find 
the  law  to  be  for  the  plainti^  the  judgment  of  the  court  shall  gen- 
erally be  for  the  plaintiff,  and  for  the  posseesion  of  the  land,  and 
for  coets  of  suit ;  and  if  for  the  defendant,  the  judgment  shall  be 
against  the  plaintiff,  and  in  favor  of  defendant  for  costs." 

Judgment  was  rendered  in  favor  of  the  defendant,  and  the  plain- 
tiff bnnge  the  case  to  this  court  for  review. 

The  single  question  is,  whether  the  title  of  the  plaintiff  vested  at 
the  time  of  the  definite  location  of  its  road,  or  not  until  the  lands 
were  formally  withdrawn  from  sale  by  the  order  of  the  Secretary 
of  the  Interior.  If  the  former,  this  land  became  and  was  the  prop- 
erty of  the  plaintiff  before  defendant  moved  upon  it.  This  is  no 
open  question.  Under  the  act  of  Congress  of  March  3,  1863  (12 
U.  8.  Stat.  p.  772),  a  present  grant  of  lands  was  made  to  the  State 
of  Ebubob,  of  which  the  railroad  became  the  beneficiary ;  in  and  by 
which  act  every  alternate  section  of  land,  designated  by  odd  num- 
bers, for  ten  sections  in  width  on  each  aide  of  the  road  intended  to 
be  benefited,  were  then  granted  to  the  State  for  such  road.  But, 
in  case  it  should  "appear  that  the  United  States  have,  when  the 
lines  or  routes  of  said  road  and  branches  are  definitely  &ted,  sold 
any  section  or  any  part  thereof  granted  as  aforesaid,  or  that  the 
right  of  preemption  or  homestead  settlement  has  attached  to  the 
same,"  then  other  lands  may  be  selected.  In  this  ease  the  road  had 
been  definitely  located,  and  nothing  then  stood  in  the  way  to  pre- 
vent its  right  from  attaching  to  this  land.  Some  time  after,  the 
defendant  in  error  made  a  settlement  on  the  land,  and  filed  his 
declaratory  statement  for  the  purpose  of  taking  it  under  the  pre- 
emption laws. 

The  enpreme  court  of  the  United  States  has  decided,  when  pass- 
ing upon  similar  grants,  that,  just  so  soon  as  the  route  of  the  road 
became  definitely  fixed,  at  that  time  the  grant  became  a  certainty, 
and  the  alternate  sections  of  odd-numbered  lands  within  ten  miles 
of  the  hue  as  definitely  fixed,  at  once  attached  to  the  grant  and 
Tested  in  the  company.  As  long  ago  as  1817,  the  supreme  court, 
in  construing  a  grant  of  lands  made  to  General  Nathaniel  Greene^ 
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was  TmanimonslT  of  the  opinioD  that  the  act  vested  a  title  in  Gen- 
eral Greene,  and  that  ihe  Bnrvey  afterward  made  gave  precision  to 
that  title  and  attached  it  to  the  lands  anrreyed.  QKntherford  v. 
Greene's  Heirs,  2  Wheat.  196.)  In  the  case  of  R.  R.  Co.  v.  Fre- 
mont Connty,  9  Wall.  94,  the  court  says:  "Until  the  line  of 
the  railroad  was  definitely  fixed  npon  the  gronnd,  there  ooold  be 
no  certainty  as  to  the  particakr  sections  of  land  falling  within  the 
grant ;  nor  could  the  title  to  anyparticniar  section  on  the  line  of 
the  road  vest  in  the  company.  The  gi'ant  was  in  the  natnie  of  & 
float  nntil  this  line  was  permanently  fixed."  Again,  in  the  case  of 
R.  R.  Co.  V.  Smith,  9  WalL  97 :  "  The  grants  of  lands  by  Oon- 
gress  to  the  States,  in  aid  of  railroads,  Imve  generally  been  made 
with  reference  to  the  lands  throogh  which  the  roads  were  to  pass, 
and  as  the  line  of  the  road  had  to  be  located  after  the  grant  was 
made,  it  has  been  usual  in  the  acts  making  the  grants  to  describe 
them  as  alternate  sections  of  odd  nnmbers,  within  a  certain  hmit  on 
each  side  of  the  road  when  it  should  be  located.  This,  of  course, 
left  it  to  be  determined  by  the  location  of  the  road  what  precise 
lands  were  granted.  So  far  as  this  oncertainty  in  the  grant  was 
concerned,  it  was  one  which  might  remain  for  a  considerable  time, 
but  which  was  capable  of  being  made  certain,  and  was  made  cer- 
t^  by  the  location  of  the  road.''  And  again,  in  the  case  of  Soho- 
lenberg  v.  Harriman,  21  WalL  60 :  "It  is  true  that  the  route  of 
the  ram^ad  for  the  construction  of  which  the  grant  was  made  waa 
yet  to  be  designated,  and  until  such  deragDation  the  title  did  not 
attach  to  any  specific  tracts  of  land.  The  title  passed  to  the  sec- 
tions to  be  mei'ward  located ;  when  the  route  was  fixed  their  loca- 
tion became  certain  ;  and  the  title,  which  was  previously  imperfect, 
acquired  precision,  and  became  attached  to  the  land."  And  in  the 
case  of  L.  L.  &  G.  R  R  Co.  v.  United  States,  2  Otto,  741,  the  court, 
construing  this  very  act  under  wliich  plaintiff  claims,  says :  "  It  cre- 
ates an  immediate  interest,  and  does  not  indicate  a  purpose  to  give 
in  future.  '  There  be  and  is  hereby  granted,'  are  words  of  abso- 
lute donation,  and  import  a  grant  in  pmsenti.  This  court  has  held 
that  they  conld  have  no  other  meaning ;  and  the  land  department 
on  this  interpretation  of  them  has  uniformly  administered  every 
previous  similar  grant  They  vest  a  present  title  in  the  State  of 
Kansas,  though  a  survey  of  the  lands  and  a  location  of  the  road  are 
necessary  to  give  precision  to  it,  and  attach  it  to  any  particular 
tract.  The  grant  then  becomes  certain,  and  by  relation  has  the 
same  effect  upon  the  selected  parcels  as  if  it  had  specifically  de- 
scribed them.  In  other  words,  the  grant  was  a  float  until  the  line 
of  the  road  should  be  definitely  fixed." 

It  seems  idle  to  add  anything  to  these  citations  from  the  dedsions 
of  the  United  States  supreme  court,  which  cover  the  very  point, 
and  are  npon  a  qnestion  whose  final  determination  rests  with  that 
court.    Neither  does  it  seem  necessary  to  add  that  a  different  con- 
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Btrtxction  of  tlie  law  in  the  land  office,  or  by  the  Secretary  of  tlie 
Xnterior,  in  no  manner  affects  the  plaintiS'B  title,  nor  can  uiat  title 
be  disturbed  hj  a  BQl»eqnent  act  of  Congress. 

The  jadgment  of  the  district  court  will  be  reversed,  and  the 
ca&e  remanded  with  instmctions  to  render  jndgment  npon  the 
agreed  statement,  in  favor  of  the  plaintiff  in  error,  for  possession 
ox  the  land  and  costs  of  the  snit. 

All  the  justices  concairing. 

See  note,  p.  4S1. 


TsB  Kasbab  Faodto  Bt.  Co. 

V. 

Lewis  DuincETKa. 
(S4  Kantas  BaporU,  725.    January  TWin,  1881.) 

Hbn  mere  acceptance  of  a  deed  bj  one  in  occupation  of  land  does  not  eetop 
the  siaDtee  from  auestioniiig  the  title  coiiTe;ed  t>;  tbat  deed,  or  from  iuing 
oa  u«  coreuftnta  for  failure  of  title,  and  thia,  notwithstanding  eucb  grantee 
had.  at  the  time  of  receiving  the  deed,  himMlf  s  preemption  rigDt  to  the  land. 
Bncb  uceptaoce  ia  not  of  itself  proof  of  the  aattlement  and  compromise  of  a 
contrOTorsy, 

July  S5,  1866,  m.  made  a  homestead  entry  of  a  tract  of  land.  On  July  11, 
1866,  the  railroad  company,  one  of  thecompanies  named  in  theact  of  Congress 
of  July  3,  1863,  filed  its  map,  showing  the  general  line  of  its  road.  On  July 
14,  the  commissioner  of  the  general  land  office  wrote  to  the  local  land  officers, 
adviung  them  of  the  filing  of  this  map,  and  directing  the  withdrawal  of  the 
lands  along  the  line  of  the  road,  in  accordancewith  the  provisions  of  the  act  of 
CoogroK  of  July  S,  1866.  This  letter  was  received  July  26,  1866,  and  the 
aame  day  the  entries  were  made  of  the  withdrawal.  The  land  upon  which 
M.  had  filed  was  in  an  odd-numbered  section  within  the  limits  of  this  with- 
drawal. Afterward,  the  road  was  built,  and  on  December  IT,  1869,  M.  pur- 
chased from  the  railroad  company,  and  took  a  certificate  of  purchase,  woich 
after  one  or  two  assignments  passed  into  the  hands  of  the  plaintiff,  and  was 
by  him  surrendered  to  the  company,  and  a  deed  taken.  April  2S,  1871,  M.'s 
homestead  entry  was  cancelled ;  but  in  October,  1871,  D.  made  a  new  bome- 
•l«ad  entry.  A  contest  was  had  before  the  land  officers  between  D.  and  the 
rulroad  company,  which  was  decided  by  the  commissioner  of  the  land  office 
in  favor  of  D.  The  company  not  appealing,  the  decision  was  made  final, 
and  a  patent  isaued  to  D.  Wd,  that  the  title  conveyed  by  the  patent  to  D. 
waa  paramount  to  any  title  passed  to  the  company  by  itt  land  grant. 

Ebbob  from  Saline  District  Court. 

Action  brought  by  Dunmeyer  against  the  Xansas  Pacific  By.  Co., 
to  recover  damages  because  of  his  onster  from  a  certain  tract  of 
land,  to  which  the  defendant  had,  in  consideration  of  $200,  ex- 
ecnted  to  him  a  warranty  deed.  Trial  by  the  conrt  at  the  Novem- 
ber Term,  1879,  when  the  conrt  found  for  tlie  plaintiff,  and  as- 
SA.&£.RCat.-37 
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sefised  his  dflmi^es  at  $326.45,  and  coets.  New  trial  deoied,  and 
judgment  accordinglr  for  the  plaintiff.  The  defendant  brings  the 
ease  to  this  conrt.     Other  fact£  appear  in  the  opinion. 

J.  P.  Usher  and  Charles  Monroe,  for  plaintiS  in  error. 

John  Foster,  for  defendant  in  error. 

Brewes,  J. — This  case  haa  once  been  in  this  court,  and  is  re- 
ported in  19  Eae.  53d.  A  jtidgmeat  against  the  railroad  company 
was  then  reversed,  and  the  case  remanded  for  a  new  trial.  Snb- 
eeqnently,  the  petition  was  amended  to  conform  to  the  views  ex- 
pressed in  the  opinion  then  filed,  and  a  second  trial  was  had,  result- 
ing again  in  a  judgment  against  the  railroad  company.  This  second 
ju^inent  is  now  challenged  by  the  plaintiS  in  error. 

Two  principal  questions  are  presented,  which  are  all  we  deem 
it  necessary  to  notice.  It  may  be  premised  that  the  main  facts 
appear  now  as  they  did  when  the  case  was  here  before. 

The  first  proposition  of  counsel  is,  that  the  plaintiff  ie  estopped 
from  asserting  tnat  the  title  acquired  from  the  Government  by  G. 
B.  Dunmeyer,  and  purchased  by  him,  is  paramount  to  that  acquired 
by  him  from  the  defendant.  This  proposition  is  rested  upon  the 
doctrine  of  the  effect  of  a  compromise  of  disputed  ri^ts,  as  laid 
down  by  this  court  in  the  case  of  the  A.,  T.  &  S.  F.  R.  R.  Co,  v. 
Starkweather,  21  Eas.  322.  But  compromise  implies  controversy. 
None  appears  here.  The  mere  purchase  of  a  title  and  acceptance 
of  a  deed  are  not  neceeearily  a  compromise,  the  settlement  of 
a  controversy,  even  though  the  party  receiving  the  deed  has  at 
the  time  himself  a  different  claim,  "in  the  Starkweather  case,  it 
appeared  that  the  parties  had  a  controver^ ;  that  this  controversy 
was  litigated  in  the  land  department  of  the  United  States,  and 
decided  adversely  to  Starkweather ;  that  then,  being  out  of  funds 
and  unable  to  carry  on  the  litigation  in  another  fomm,  and  to  pre- 
vent a  sale  by  the  railroad  company,  he  went  to  the  company  and 
purchased.  By  thathe  settled  and  compromised  a  pending  contro- 
versy, and  we  held  that  he  was  bound  hy  that  settlement.  In  the 
opinion  we  referred  to  some  cases  in  which  the  mere  acceptance  of 
a  deed  was  held  to  estop  from  questioning  the  title  apparently  con- 
veyed thereby,  but  expressed  our  dissent  from  the  extreme  views 
of  tliose  cases.  Those  cases  are  cited  by  counsel,  and  the  conten- 
tion is  that  the  case  at  bar  is  stronger  than  any  of  them,  and  more 
within  the  scope  of  the  reasoning  in  the  Starkweather  case.  We 
cannot  concur  with  counsel.  The  record  before  us  fails  to  show 
any  controversy  between  Miller,  the  original  purchaser  from  the 
company,  and  the  company.  It  simply  shows  that,  having  an 
occupation  of  the  land  which  might  be  the  foundation  of  a  title  by 
preemption  or  homestead,  he  siScred  that  to  go  by  default  an^ 
purchased  from  the  company.  He  never  contested  with  it  the 
question  of  superior  title.    In  fact  he  had  no  title.    He  had  a  prior 
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right  to  pnjchaee  or  acqnire  title  by  occopatton  from  the  Govern- 
ment ;  but  that  is  alL  Instead  of  porcJi&sing  from  the  GK>Tem- 
ment,  he  bought  from  the  company.  And  uiia,  not  by  way  of 
closing  any  htigation  or  settling  any  controTerey,  but  doabtless 
becaose  he  then  thought  that  the  company  had  title  to  convey. 
The  company  never  attempted  to  disturb  his  possession ;  never, 
save  in  the  mere  act  of  receiving  money  and  isBumg  a  deed,  assert- 
ed any  claim  to  the  land.  In  omer  "words,  before  any  controversy 
aroGe  ne  purchased.  Now  unless  the  mere  accept^iee  of  a  deed 
and  payment  for  the  title  conveyed  thereby  is  proof  is  of  a  con- 
troversy and  the  settlement  of  it,  this  case  shows  no  controversy 
or  compromise. 

Further,  Miller,  the  orifflnal  purchaser  from  the  company,  is  not 
now  a  party  in  interest.  He  assigned  his  certificate  oi  purchase, 
and  after  one  or  two  assignments  it  passed  into  the  hands  of  plain- 
tiff, who  surrendered  the  certificate  and  took  a  deed.  In  other 
words,  plaintiff,  not  an  original  occupant  of  the  land,  and  without, 
so  far  as  appears,  actual  knowledge  that  there  was  ever  any  preemp- 
tion or  homestead  right  thereto,  finds  a  partv  holding  a  contract  of 
porchiifie  from  the  defendant,  and  buys  wat  evidence  of  title. 
That  title,  thus  contracted  for,  and  afterward  conveyed  by  defend- 
ant, fails,  and  a  paramount  title  is  yielded  to  and  purchased.  It 
is  not  Miller's  paramount  title  that  was  yielded  to,  but  the  Govern- 
ment's. Miller  never  had  title,  and  by  abandoning  the  land  he  lost 
the  right  to  acquire  title.  He  had  nothing  to  convey,  and  he  gave 
no  warranty.  The  defendant  warranted,  but  had  no  title.  It  war- 
ranted to  plaintiff,  and  not  to  Miller.  Miller's  conduct  neither 
bettered  nor  injured  defendant's  claim  of  title.  Being  on  the  tract 
with  the  intention  of  homesteading  it  at  the  time  defendant's  grant 
attached,  this  tract  never  passed  to  the  company.  Whether  Miller 
abandoned  it  or  continued  his  occupation,  was  immaterial.  Defend- 
ant's title  to  lands  within  the  strip  is  of  a  fixed  date.  At  that 
date  the  alternate  sections  "not  sold,  reserved  or  otherwise  dis- 
posed of  by  the  United  States,  and  to  which  a  preemption  or  home- 
st^d  claim  may  not  have  attached,"  were  identified.  The  title 
dates  from  the  date  of  the  grant,  but  the  identification  is  of  the 
time  the  line  is  definitely  fixed.  Then  the  fioat  attached  to  the 
particular  lands  and  the  grant  became  as  definite  as  though  the 
various  sections  had  been  particularly  named.  The  fioat  ceased. 
The  grant  was  exhausted.  The  lands  were  designated.  The  com- 
pany took  and  could  take  nothing  more,  no  matter  what  change 
m  title  or  condition  of  other  lands  might  thereafter  arise.  The 
excepted  lands  did  not  and  were  not  in  any  contingency  to  become 
its  property.  "The  grant  then  becomes  certain,  and  by  relation 
has  the  same  effect  upon  the  selected  parcels  as  if  it  had  specific- 
ally described  them.  In  other  words,  tne  grant  was  a  float  until 
the  line  of  the  road  should  be  definit^  fix^."   (M.,  K.  &  T.  By. 
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Co.  V.  K.  P.  Ry.  Co.,  97  U.  S.  491.)  "And  these  lands  beingTithin 
tlie  terms  of  the  proviso,  as  we  constme  it,  it  follows  that  Uiey  are 
absolntely  and  conditionally  excepted  from  the  grant ;  and  it  makes 
no  difFereoce  whether  or  not  they  snbseqiientlyDecame  apart  of  the 
public  lands  of  the  country."  (LL.&G.  R.  R.  Co.  v.  V.  S.,  92  U. 
6.  733.)  So  that  whether  MiUer  maintained  or  abandoned  his 
homestead  entry  and  occupation  after  the  time  that  the  line  of 
defendant's  road  was  definitely  fixed,  in  no  manner  sSected  its 
ri^ts  to  the  land, 

xhe  other  contention  of  counsel  is,  that  in  &ct  the  company  did 
have  the  title.  The  facte  are,  that  on  July  25, 1866,  Miller  made 
a  homestead  entry  of  the  land.  On  the  3a  of  July,  1866,  an  act 
of  Congrees  was  passed,  providing  for  the  filing  of  a  map  of  the 
general  line  of  its  road  by  die  company  defendant,  and  that  "  upon 
we  filing  of  said  map,  showing  the  general  route  of  said  road,  the 
lands  aloDjK  the  entire  line  thereof,  so  far  as  the  same  may  he  deug- 
nated,  shaU  be  reserved  from  sale,  by  order  of  the  Secretary  of  the 
Interior."  This  act  was  but  an  extension  of  the  right  conferred  by 
the  ori^^nal  act  of  1862,  in  which  it  was  provide^^  that  upon  the 
filing  of  the  map  of  the  general  route,  "  the  Secretary  of  the  In- 
terior shall  cause  the  lands  within  fifteen  miles  of  said  designated 
route  or  routes  to  be  withdrawn  from  preemption,  priTate  entry 
and  sale."     (12  U.  S.  Stat.,  p.  493,  S  7.)     On  July  11th.  the  eom- 

a  filed  its  map.  On  July  14th,  the  commissioner  of  the  general 
office  wrote  to  the  local  land  officers  to  withdraw  the  lands 
from  sale,  homestead  and  preemption  entry,  which  communication 
was  received  by  them  on  July  26th,  and  on  that  day  tlie  proper 
entries  were  made  upon  their  maps  and  plats  to  indicate  such  with- 
drawal. The  line  or  defendant's  road  along  and  adjacent  to  tliis 
land  was  not  definitely  fixed  until  Septemt^r  21,  1866.  On  De- 
cember 17,  1869,  Miller  purchased  from  the  company,  and  took  a 
certificate  of  purchase.  On  April  28,  1871,  Miller's  homestead 
entry  was  cancelled.  On  October  16,  1871,  G.  B.  Dunmeyer  made 
a  homestead  entry.  A  contest  arose  before  the  land  ofGce  between 
him  and  the  company,  which  was  decided  bv  the  commissioners  in 
favor  of  Dunmeyer,  and  no  appeal  being  taken  to  the  Secretary  of 
the  Interior,  the  decision  was  made  finu,  and  a  patent  issued  to 
him.  Now  it  is  claimed,  that  by  the  filing  of  the  map,  the  lands 
were  withdrawn  from  market,  and  that  no  homestead  or  preemp- 
tion right  could  thereafter  attach.  Hence,  Miller^s  homestead 
entry  was  void,  and  the  title  passed  by  the  grant  to  the  company. 
We  are  inclined  to  think  this  view  not  correct.  The  lands  are  to 
be  reserved  from  sale,  by  order  of  the  Secretary  of  the  Interior,  or, 
[  in  the  language  of  the  prior  act,  he  is  to  cause  them  to  be  with- 
drawn from  ^e,  etc.  This,  it  would  seem,  contemplates  some  act 
by  the  department,  and  until  that  act  was  completed  the  with- 
<Ufkwal  was  not  made.   No  formal  order  of  the  Secretary  is  shown. 
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The  only  thing  ie  the  letter  from  the  commiseioner  to  the  local 
land  officers,  and  their  action  thereon.  The  land  was  then  in  fact 
withdrawn.  Perhaps  the  order  of  the  Secretary,  if  one  was  made, 
was  to  take  oSect  npon  the  receipt  by  the  local  land  officers  of  the 
notice  and  letter  from  the  commissioner.  If  so,  it  would  seem  to 
he  within  the  scope  of  his  powers.  And  in  the  absence  of  other 
showing,  this  action  of  the  snbordinates  of  the  Secretary  of  the 
Interior  must  be  taken  as  in  fact  the  order  of  the  Secret^.  The 
lang;nage  concerning  withdrawals  differs  from  that  respecting  the 

frant.  The  latter  is,  "  that  there  be  and  is  hereby  granted,"  etc 
t  is  absolute,  depending  on  the  action  of  no  officer,  and  takes  eSect 
npon  the  ^ssage  of  the  act  (97  U.  S.  491).  The  other  casts  a  duty 
upon  an  officer  of  the  government.  It  does  not  provide  that  the 
]&nda  shall  be  withdrawn  upon  the  filing  of  the  map,  and  by  virtue 
of  that  act  alone,  but  that  the  Secreta^  shall  cause  them  to  be 
withdrawn  when  that  map  is  filed.  In  other  words,  a  duty  is  cast 
npon  him,  and  on  the  performance  of  that  duty  the  withdrawal  is 
complete.  That  duty,  so  far  as  the  record  here  shows,  was  com- 
pleted on  July  26th,  and  that  is  therefore  to  be  taken  as  the  date  of 
the  withdrawal.  In  the  case  of  the  K.  P.  Ry.  Co.  v.  M.,  K.  &  T. 
Ry.  Co.,  in  this  and  the  supreme  court  of  the  United  States,  it 
seems  to  have  been  an  anquestioned  fact  that  July  26th  was  the 
date  of  the  withdrawal.  (15  Kas.  20 ;  97  U.  S.  491.)  True,  that 
date  was  not  one  of  moment  perhaps  in  that  case,  and  the  expres- 
sion in  tlie  opinion  of  the  two  courts  conclndes  no  ona  Still,  it 
serves  to  show  the  general  understanding  of  the  scope  and  effect  of 
the  statute  concerning  withdrawals.  The  rulings  of  the  land  de- 
partment of  the  United  States  have  not  been  uniform,  it  is  believed, 
upon  this  qaestion,  and  Congress  attempted,  by  Act  of  April  21, 
1876  (U.  S.  Stat.  1876,  p.  33),  to  put  an  end  to  dispute.  That  act 
is  in  harmony  with  the  conclosions  reached  by  us. 

It  should  also  be  noticed  that  the  company  litigated  with  Dun- 
meyer  his  right  to  homestead  before  the  laud  office,  and  it  was 
dereated  in  that  litigation.  That  decision,  if  based  upon  the 
construction  of  a  statute  or  a  question  of  law,  may  not  be  con- 
clnsive,  but  bo  far  as  it  determines  a  fact,  it  is,  except  in  case  of 
fraud,  etc  (Johnson  v.  Towsley,  13  Wall.  72.)  The  record  be- 
fore us  does  not  clearly  and  fully  disclose  the  ground  of  tlie 
decision.  The  simple  conclusion  of  the  contest  is  about  all  that 
appears.  The  company's  grcint  is  spoken  of  as  taking  effect  March 
3, 1$69.  Upon  what  facts  that  conclusion  is  based,  nothing  in  the 
record  before  us  shows.  It  may,  however,  be  conceded  that  prob- 
ably the  decision  was  based  upon  a  coustmction  of  the  statute  upon 
undisputed  facts.  We  do  not  rest  our  judgment  upon  that 
decision,  but  refer  to  it  as  an  opinion  in  harmony  with  onr  own. 
While  the  qnestion,  it  mast  be  conceded,  is  doubtful,  we  think 
the  ruling  of  the  district  court  wag  correct,   and   that   the  title 
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conveyed  by  Ute  patent  to  Dnnmeyer  was  in  &ct  paramonnt  to  ^ut 
of  tlie  compuiy. 

We  uotioe  no  other  qneetioDB  of  importance  whidi  were  not  in 
the  caee  when  here  before  and  then  considered. 

The  indffment  will  be  affirmed. 

All  taa  joBticee  concnrring. 

Sm  note,  p.  4B1. 


JOHH  TlifHT.Tii!  et  al., 


Mabtha  E,  Touro- 
(31  Santat  Btportt,  783.    Jamuary  Ttm,  1881.) 

A  bomestMd  entry  made  before  the  deSnite  location  of  the  nilToad,  bnt 
wUcli  had  been  Tolontarlly  abandoned  before  Buch  definite  location,  alUiongfa 
the  filing  thereof  was  not  cancelled  until  after  the  location,  did  not  opecUe 
to  except  the  land  from  the  grant  to  the  railroad  company  ouder  the  pro- 
^liona  of  the  act  of  Congreei  of  March  8,  186S,  donating  t»  the  State  of 
Eanaaa  lands  to  aid  in  the  construction  of  certain  railroada  and  telegraphs. 

The  land  in  controversy — a  part  of  an  odd-numbered  section,  and  within 
the  ten<mile  grant  of  land  to  tbe  A.,  T.  and  8.  F.  R  R.  Co.,  by  Tirtue  of  the 
act  of  OongresB  of  March  8,  1868 — wm  in  1868  public  land  open  to  homestead 
settlement;  In  October,  1863,  one  R.  homesteaaed  it;  in  1868  be  Tolaotanly 
abandoned  it;  in  June,  1869,  the  line  of  the  railroad  of  the  A.,  T.  and  8.  F. 
R  R  Co.  was  deflnitely  located  opposite  to  this  land.  At  the  time  of  such 
definite  location  the  land  was  abandoned,  but  the  entr^  or  filing  of  R'l 
h<Mnestead  was  uncancelled;  on  Norember  8,  1669,  a  withdrawal  of  lands 
was  made  under  the  act  of  March  3d,  1868,  within  thelimite  of  which  with- 
drawal the  land  ia  situate ;  in  May,  1674,  the  land  was  certified  to  tlie  State 
of  Kansas,  and  in  Febmarj,  187Q,  patented  by  the  State  of  Kansas  to  the 
railroad  company;  in  October,  1871,  one  B.  bad  R's  entry  cancelled,  and 
then  homesteaded  the  land  himself.  8.'s  entry  was,  on  the  application  of 
the  railroad  company,  afterward  cancelled,  but  on  August  14, 187^  reinstated 
bj  the  Secretary  of  the  Interior,  under  the  provisions  of  the  act  erf  Oonfcresa 
of  April  21,  1876,  and  on  April  3,  1879,  a  patent  was  issued  to  8.  SM, 
That  the  title  to  the  land  vested  in  the  railroad  company  in  June,  1869; 
that  the  entrr  of  8.  was  erroneoualy  reinstated;  that  the  title  of  the  railroad 
company  to  the  land  could  not  be  disturbed  by  an  act  of  Congress  subsequent 
to  June,  1869;  and  that  the  decision  of  the  land  department  awarding  the 
land  to  &  in  1878,  by  a  mistake  of  law,  is  not  conclusiTe. 

Ebbob  from  Chase  District  Coart 

Action  to  quiet  title,  bronght  bj  Yonne,  who  filed  her  petition, 
and  the  defendants  failing  to  appear  judgment  was  rendered  on 
the  first  day  of  the  term  in  her  favor,  on  the  averments  of  the  pe- 
tition, without  any  testimony  having  been  introdaced  to  aapport 
the  same. 
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The  petition  (comt  and  title  omitted)  is  aa  follows : 
"  The  plaintiff  states  that,  on  the  Slst  day  of  October,  186S,  one 
John  W.  Kandall  daly  entered  upon  the  ftiUowing  described  real 
estate  in  Chase  County,  Kansas,  to  wit,  the  sonth-weet  quarter  of 
section  thirty-three,  in  township  nineteen,  range  eight,  east,  for  the 
parpoBe  of  making  the  same  his  homestead,  and  on  said  day  daly 
tiled  on  the  same  as  snch  homestead,  in  the  United  States  local  land 
office  fit  Junction  City,  in  the  County  of  Davis,  in  the  State  of 
Kaneaa,  and  continaed  to  occupy  and  improve  the  same  as  snch 
homestead,  until  some  time  in  the  year  1868,  at  which  time  he 
abandoned  the  same  as  a  homestead,  and  on  the  12th  day  of  Oc- 
tober, 1S71,  upon  the  information  and  at  the  instance  of  Andrew 
J.  Stainbrook,  the  said  entry  of  the  said  Kandall  was  duly  cancelled 
by  the  judgment  and  order  of  the  United  States  land  office  at 
Washingion,  D.  0.,  and  on  the  2l8t  day  of  November,  1871,  the 
said  Ani«w  J,  Stainbrook  duly  entered  upon  the  said  real  estate 
as  his  honestead,  duly  filed  in  the  United  States  local  land  office 
at  Sail na,  Saline  County,  State  of  Kansas, and  continned  to  occupy, 
live  upon  and  improve  the  same  as  snch  homestead,  until  some- 
time m  tie  month  of  August,  1876 ;  that,  prior  to  the  making  of 
eaid  en^  the  said  Andrew  J.  Stainbrook  had  served  in  the  army 
of  the  Unted  States,  as  a  volunteer  soldier  in  the  late  war  of  the 
great  rebellion,  for  the  term  of  three  years ;  that  on  the  30th  dav 
of  June,  1*69,  the  Atehison,  Topeka  and  Santa  F6  R.  K.  was  defi- 
nitely locaied  by  the  Atchison,  Topeka  and  Santa  F6  R.  R.  Co. 
through  Clase  Connty,  Kansas,  and  by  said  location  the  said  real 
estate  Decane  within  the  ten-mile  grant  of  real  estate  to  said  com- 
pany by  viitue  of  an  act  of  Congress,  entitled  '  An  act  for  a  grant 
of  lands  to  he  State  of  Kansas,  in  alternate  sections,  to  aid  in  the 
constractioi  of  certain  railroads  and  telegraphs  in  said  State,'  ap- 
proved Marh  3, 1863,  and,  in  conformity  to  said  act,  the  notice  of 
withdrawal  if  the  lands  within  said  grant  from  sale,  or  homestead 
or  preSmptitn  entries,  was  received  at  the  said  local  land  office  on  the 
3d  day  of  November,  1869,  and  on  the  24th  day  of  September, 
1873,  the  United  States  land  office  at  Washington,  D.  C.,  at  the 
instance  of  the  said  railroad  company,  cancelled  the  entry  of  the 
said  Stainbnok,  upon  the  ground  that  the  same  was  in  conflict 
with  the  rigite  of  said  railroad  company,  acquired  by  the  said  act 
of  Congress,  and  the  location  of  the  said  line  of  the  r^lroad,  and 
the  said  notce  of  withdrawal,  and  upon  no  other  ground  what- 
ever, 

"  And  ths  plaintiff  further  alleges,  that  the  cancellation  of  said 
Stainbrook'f  homestead  entry  by  the  United  States  land  office  was 
done  npoQ  tie  ex  parte  application  of  the  said  railway  company, 
withont  anynotice  whatever  to  Stainbrook,  and  without  any  knowl- 
edge on  his  ]art  of  the  proceedings.  And  on  the  28th  day  of  May, 
187^  the  ud  land  was,  among  others,  erroneously  certified  to  the 
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State  of  Euisas  for  the  benefit  of  the  Atchisoo,  Topeka  and  Eanbt 
Fe  R.  R.  Co.  luder  s&id  act  of  CoDgrese,  and  sobject  to  all  its  con- 
ditions and  to  any  valid  interfering  r^tts  which  may  exist.  And 
on  the  Sth  day  of  Febmarr,  1 875,  me  State  of  Kansas  issoed  tc  the 
Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  a  patent  to  said  reil  es- 
tate and  other  lands  in  the  connty  of  Chaee  along  the  line  oi  said 
railroad,  in  accordance  with  the  act  of  Congress,  and  subject  to  all 
its  conditions  and  to  any  valid  interfering  rights  which  may  exist 
And  on  the  22d  day  of  April,  1879,  the  said  patent  was  filed  for 
record  in  the  office  of  the  register  o£  deeds  of  Chase  Coujity,  and 
was  by  him  recorded  in  Book  I  of  the  records  of  deeds  of  said 
oonnty,  on  page  568.  And  on  May  20,  1874,  the  Atchison, Topeka 
and  Santa  F^  K.  R.  Co.  execnted,  acknowlec^ed  and  delivered  to 
the  defendant  G-oes  a  warranty  deed  for  the  said  real  e&tale,  which 
deed  was  filed  for  record  in  the  office  of  the  roister  of  deeds  of 
Chase  Coonty,  on  the  23d  day  of  March,  1876,  and  was  b;  him  re- 
corded in  Book  G-  of  the  records  of  deeds  of  that  comity  on  page 
625.  And  on  the  3d  day  of  February,  1877,  the  said  Goas  ex- 
ecuted, acknowledged  and  delivered  to  the  defendant  Join  Emslie 
a  warranty  deed  for  said  real  estate,  which  deed  was,  oi  the  6th 
day  of  February,  1877,  filed  for  record  in  the  office  of  the  ro- 
ister of  deeds  of  Chase  County,  and  was  by  him  reiorded  m 
Book  H  of  the  records  of  deeds  of  said  county,  on  lage  366. 
And  on  the  6th  day  of  February,  1877,  the  dcfendoits  John 
Emslie  and  Jane  Emslie  executed,  acknowledged  and  delivered 
to  the  defendant  doss  a  mortgage  on  the  said  real  estate  to 
secure  the  payment  of  the  sum  of  (1180,  by  the  said  J<hn  Emalie 
to  the  said  Gosa ;  that  on  ^e  7th  day  of  February,  1877,  the 
mortgage  was  filed  for  record  in  the  office  of  said  r^psbr  of  deeds 
and  was  by  him  recorded  in  Book  B  of  mortgagee  oi  Clese  County 
on  page  339 ;  that  on  the  15th  day  of  August,  1S%  the  said 
Andrew  J.  Stainbrook  commenced  a  proceeding  by  mAing  appli- 
cation to  the  local  land  office  at  Salina,  in  Saline  Coutty,  Kansas, 
the  same  being  the  local  land  office  of  the  district  ii  which  the 
said  real  estate  is  situated,  to  have  his  entry  reinstated,hiB  applica- 
tion being  made  under  and  by  virtue  of  an  act  of  Congess  entitled 
'  An  act  to  confirm  preemptions  and  homestead  entriei  within  the 
limits  of  railroad  grants,  in  cases  were  such  entries  havi  been  made 
under  the  regulations  of  the  land  department,'  whichact  was  ap- 
proved April  21,  1876 ;  and  on  the  19th  daj;  of  Novenber,  1877, 
the  said  application  was  rejected  by  the  coraraiesioner  ofthe  general 
land  ofBce  at  Washington,  D.  C,  and  from  said  refusal  Stainbrook 
duly  appealed  to  the  ^cretary  of  the  Interior ;  and  on  te  14th  day 
of  August,  1878,  the  Secretary  of  the  Interior  reversed  he  rejection 
and  remstated  the  homestead  entry.  And  tliereafter — b  wit,  on  the 
2d  day  of  April,  1879 — by  virtue  of  the  aforesaid  proeedinga  by 
Andrew  J.  Stainbrook,  he  dnly  obtained  a  patent  for  He  said  real 
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«etate  from  the  Umted  States,  a  copy  of  which  pateDt  is  attached 
to  and  made  a  part  of  this  petition,  and  markea  '  Exhibit  A '  for 
identity,  and  here  referred  to  as  a  part  hereof ;  that  on  the  2d  day 
of  Hay,  18T9,  the  Baid  Andrew  J.  Stainbrook  and  Lucy  A.  Stain- 
brook  ois  wife  duly  executed,  acknowledged  and  delivered  to  this 
plaintiff  a  warranty  deed  for  the  following  portion  of  said  real 
estate,  to  wit :  the  north  half  of  Bonth-west  quarter  of  section  thirty- 
three,  township  nineteen,  range  eight,  east ;  and  by  virtue  thereof 
this  plaintifi  is  now  the  owner  in  fee  simple,  dear  of  incumbrances, 
and  m  posaession  of  the  following  above^^cribed  real  estate,  to 
wit :  the  north  half  of  the  south-west  quarter  of  section  33,  township 
t9,  range  8,  east,  in  Chaae  Conntj,  Sansae ;  that  the  defendant  Jane 
Ehnelie  is  the  wife  of  the  defendant  John  Emslie,  and  by  reason  of 
the  patent  from  the  State  of  Kanaae  to  the  railroad  company,  and  the 
deed  from  the  railroad  company  to  the  said  G-oss,  and  the  deed  from 
the  defendant  Ooss  to  the  defendant  John  Emslie,  and  the  mort- 
gage from  the  defendant  John  Emslie  and  Jane  Emslie,  his  wife,  to 
Uie  defendant  Ooss,  having  all  been  executed  and  recorded  as  afore- 
said, the  deed  from  the  defendant  Gosb  to  the  defendant  John  Ems- 
lie and  the  record  thereof,  and  the  mortgage  from  the  defendant 
John  Emahe  and  Jane  Emslie,  his  wife,  to  uie  defendant  Goes  and 
the  record  thereof,  and  each  and  all  of  them,  are  clouds  upon  this 
plaintiS's  title  to  the  real  estate  deeded  to  her  by  Andrew  J.  Stain- 
brook  and  Lucy  A.  Stainhrook,  his  wife,  as  aforesaid ;  and  the  said 
John  Emslie  claims  that,  by  virtue  of  the  deed  from  Gosb  to  him 
as  aforesaid,  he  is  the  owner  of  the  said  real  estate ;  and  Jane  Ems- 
lie claims  that  the  said  John  Emslie  is  the  owner  of  said  real  eetate, 
and  by  reason  of  her  bein^  his  wife,  that  she  has  an  inchoate  inter- 
est therein ;  and  the  said  Gobs  claims  that,  by  virtue  of  the  mort- 
gage from  John  Emslie  and  Jane  Emslie  to  him  of  the  aforesaid 
real  estate,  that  he  has  a  lien  thereon  for  the  payment  of  the  sum 
for  which  the  mortgttfe  was  given  as  aforeeaia. 

"  Wherefore,  this  pudnti2  prays  that  the  deed  from  the  said  Goes 
to  John  Emslie  of  the  aforesaid  real  estate,  and  the  mortgage  from 
the  said  John  Emslie  and  Jane  Emslie  to  the  said  real  estate,  may 
each  and  both  be  cancelled  and  set  aside  and  held  for  naught,  so  far 
as  this  plaintiff's  portion  of  the  said  real  estate — ^to  wit,  the  north 
half  of  the  soutb-west  quarter  of  section  33,  township  19,  range  8, 
east — is  concerned ;  and  that  this  plaintiff's  title  to  the  last-above 
described  real  estate  be  forever  quieted  against  each  and  all  of  the 
defendants,  and  that  each  and  all  and  every  one  of  the  defendants 
be  forever  enjoined  from  asserting  or  claiming  any  right  or  title  or 
interest  whatever  in  the  last  above-described  real  estate,  or  any  part 
thereof.  And  this  plaintiff  further  prays  for  any  and  all  such  other 
and  futher  relief  in  the  premises  as  may  be  equitable,  proper,  and 
jnst" 
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HoHBBTSAD  Cbbtiticiate  No.  4060  J  Applioatioh  11,913. 
United  States  of  America,  to  all  to  whom  these  presents  shall  come 
— Greeting: 

Whereas,  There  has  been  deposited  in  the  general  land  o£Bee  of 
the  United  States  a  certificate  of  the  re^ster  of  the  laud  office  at 
Salina,  KanEss,  whereby  it  appears  that,  pursuant  to  the  act  of  Con- 
cress  approved  20th  May,  1862,  to  secure  homesteads  to  actnal  &et- 
tlei'S  on  the  public  domain,  and  the  act^  supplemental  thereto,  the 
claim  of  Andrew  J.  Stainbrook  has  been  established  and  duly  con- 
Bummated,  in  conformity  to  law,  under  act  of  2lBt  April,  1876,  for 
the  south-west  quarter  ol  section  33,  in  township  19,  sonth,  of  range 
8,  east,  in  the  district  of  lands  subject  to  sale  at  Salina,  Kansas, 
containing  one  hundred  and  sixty  acres,  according  to  the  ofiicial  plat 
of  the  survey  of  said  land  returned  to  the  general  land  office  by  the 
surveyor-general,  the  said  tract  was,  on  the  28th  day  of  May,  1874, 
certified  to  the  State  of  Kansas,  for  the  benefit  oi  the  Atchison, 
Topeka  and  Santa  F6  K  K.  Co. 

Now,  therefore,  know  ye,  that  there  is  granted  by  the  United 
States  unto  the  said  Andrew  J.  Stainbrook,  the  tract  of  land  above 
described,  to  hare  and  to  hold  the  said  tract  of  land,  witli  all  the 
appurtenances  thereof,  unto  the  said  Andrew  J.  Stainbrook  and  to 
hiB  heirs  and  assigns  forever,  the  aforesaid  certificate  to  the  State  of 
Kansas,  to  the  contrary  notwithstanding. 

In  testimony  whereof,  I,  Butherford  B,  Hayes,  President  of  the 
United  States  of  America,  have  caused  these  letters  to  be  made 

Eatent  and  the  seal  of  the  general  land  office  to  be  hereunto  af- 
zed. 

Qiven  under  my  hand,  at  the  city  of  'Washington,  the  twenty- 
second  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-nine,  and  of  the  independence  of  the  United 
States  the  one  honared  and  third. 

K  B.  Sates. 
By  W.  H.  Cook,  Secretary. 

A  summons  was  served  on  Jane  Emslie  personally,  and  on  N.  8. 
Goss  and  John  Emslie  by  leaving  duly-certified  copies  thereof  at 
their  usual  place  of  residence.  On  the  first  day  of  the  term.  May 
4,  1880,  judgment  was  rendered  in  accordance  with  the  prayer  of 
the  forgoing  petition. 

Eight  days  thereafter,  at  the  same  term  of  court,  the  defendants 
appeared  in  said  cause,  and  made  the  following  motion  (court  and 
titie  omitted): 

"  The  defendants  and  each  of  them  move  the  court  to  set  aside 
and  vacate  the  judgment,  order  and  decree  rendered  herein  at  this 
term ;  to  grant  a  new  trial  herein  ;  to  permit  and  allow  the  defend- 
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ants  to  amwer  npOQ  the  pajmeait  of  all  coeta,  or  on  each  terms  as 
may  be  proper. 

"  1.  That  the  jndgment  of  the  court  is  not  saBtained  by  suf- 
ficient evidence. 

"  2.  That  the  jndgment  of  the  court  is  contrary  to  law. 

"  3.  Error  of  law  ©centring  at  the  trial,  and  apparent  of  record. 

"  4.  Irregnlarity  in  the  proceedings  of  the  court,  in  this,  that 
the  said  canae  was  not  set  for  trial,  but  &  default  was  taken  on  the 
lirst  dayof  the  term. 

"  5.  That  no  evidence  was  heard  on  the  trial  thereof. 

"  6.  For  the  reason  that  there  was  no  sufficient  Bummons  or 
service  thereof  issned  or  served  against  defendant  Gross. 

"  7.  For  reasons  appearing  in  the  affidavit  of  Joseph  G.  Waters, 
this  day  filed  herein,  and  which  will  be  read. 

"J.  G-.  Waters,  Attorney  for  Defendants." 

The  affidavit  referred  to  is  as  follows  (court  and  title  omitted); 

"  Joseph  G.  Waters,  being  first  ewom,  on  his  oath  says :  That 
he  is  an  attorney  for  defendants  in  the  above  action ;  that  the  de- 
fendants and  each  of  them  have  a  vaJid  and  meritorioos  defence  to 
the  plaintiff's  canse  of  action ;  that  the  defendant  John  Emslie  is 
the  owner  of  the  land  sued  on ;  that  he  paid  the  full  value  of  the 
land  to  N.  8.  Goss,  the  defendant  herem,  and  executed  back  to 
him  a  mortgage ;  that  apon  the  service  of  sommons  on  him,  John 
Fmslie,  he  did  not  understand  its  meaning,  and,  expecting  the  de- 
fendant Goes  wonld  attend  to  the  matter,  failed  to  appear  and 
defend ;  that  he,  the  said  John  Emslie,  as  a  matter  of  fact,  did  not 
know  or  understand  that  there  was  a  anit  in  conrt  to  bo  tried  until 
some  one  told  htm  on  the  street  that  there  was  such  a  case,  and 
that  jndgment  had  been  rendered  against  him ;  that  he,  the  said 
Emslie,  desires  to  file  an  answer,  and  is  willing  to  pay  all  the  costs ; 
that  the  said  N.  8.  Gose  is  an  unmarried  man,  and  has  been  absent 
from  Woodson  Count)',  Kansas,  before,  at  the  time  and  continuous 
ly  since  the  service  of  summons  herein,  as  shown  by  the  summons 
of  the  sberifE  of  Woodson  County ;  that  be  has  been  absent  from  the 
State  of  yftnmm  and  the  United  States  during  said  time ;  that  ho 
has  had  no  personal  or  actual  knowledge  of  the  pendency  of  this 
suit ;  that  8.  P.  Yottng  wrote  to  said  Goss  at  Keosho  Falls  a  letter, 
before  the  pendency  of  this  suit,  informing  him  that  he  wonld  in 
a  short  time  institute  such  a  suit,  and  asking  him  if  he  would  enter 
his  appearance  therein ;  that  the  said  Goes  forwarded  said  letter  to 
Boss  Boms  and  this  affiant,  with  instructions  to  enter  his  appear- 
ance or  not,  as  the  said  Bums  and  this  affiant  pleased  ;  that  since 
said  time  the  said  Goss  has  had  no  personal  or  actual  knowledge  of 
the  pendency  of  this  snit,  or  of  the  proceeding  had  therein ;  that 
he  has  not  such  knowledge  now ;  that  the  said  Goss  has  a  good  de- 
fence to  said  action ;  that  John  Emslie  is  the  owner  of  said  land, 
and  said  Gose  has  an  unpaid  mortgage  thereon,  as  stated  in  plain- 
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tiffs  petition ;  that  he  asks  for  leave  to  answer  instanter,  and  ia 
ready  and  willing  to  pa;  all  costs  and  go  to  trial  at  once. 

"  JoBEFH  G,  WatEBS. 

*' Subscribed  and  sworn  to  before  me,  this  12th  da;  of  May, 
1880.  P.  J.  NoBTON,  Clerk  District  Court." 

On  the  day  last  aforeBaid  the  motion  and  affidavit  were  read, 
and  there  being  no  other  testimony  offered  on  either  side,  t)ie 
conrt  pro  forma  overruled  the  motion ;  to  which  ruling  the  defend- 
ants excepted,  and  hare  brought  the  case  here  for  review. 

Rosa  Biirns,  for  plaintiffs  in  error. 

Carswell  &  Sanders  and  S.  P.  Young,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HosTON,  C.  J. — Passing  over  the  qneationa  of  practice  and 
the  matters  of  minor  importance  proseuted  for  oar  determination, 
we  reach  the  principal  subject  of  controversy,  which  is,  does  the 
petition  sustain  the  jndraienti  The  judgment  is  based  wholly 
■       "  ■  ■■■■       and  Sthe 


npon  the  averments  of  the  petition,  and  2  the  petition  does  not ' 
state  facts  sufficient  to  constitnte  a  cause  of  action,  thie  judgment 
must  be  reversed. 

The  facte,  ae  sliown  by  the  petition  are  briefly  these :  The  land 
in  controversy  was,  in  1863,  public  land,  open  to  homestead  settle- 
ment. In  October,  1863,  one  Randall  homesteaded  it,  and  in  1868  he 
abandoned  it.  In  June,  1869,  the  line  of  the  railroad  of  the  Atchi- 
son, Topeka  and  Santa  F6  R.  R.  Co.  was  definitely  located  oppo- 
site to  the  land,  which  is  within  four  miles  of  such  located  line, 
and  is  an  odd-numbered  section.  At  the  time  of  such  definite  !(•- 
cation  the  land  was  abandoned,  but  the  entry  of  Randall's  homestead 
was  uncancelled.  On  November  3,  1869,  a  withdrawal  of  lauds 
was  made,  within  the  limits  of  which  withdrawal  this  land  is 
situate.  In  May,  1874,  this  land  was  certified  to  the  State  of 
Kansas,  and  in  February,  1875,  patented  by  the  State  to  the  rail- 
road company.  In  October,  1871,  one  Stainbrook  had  Randall's 
entry  cancelled,  and  he  himself  homesteaded  the  land ;  but  his  entry 
was,  an  the  application  of  the  railroad  company,  afterward  cancel- 
led, and  was  only  reinstated  under  the  act  of  Congress  of  April  21, 
1876.  Stainbrook  obtained  a  patent  and  sold  to  Young,  who 
brought  this  suit.  The  act  of  Congress  is  referred  to  in  the  petition. 
By  thifi  act  there  was  granted  to  the  State  of  Kansas,  in  trust  for 
the  Atchison,  Topeka  and  Santa  F6  R.  R.  Co.,  for  the  purpose  of 
aiding  in  the  construction  of  its  railroad,  every  alternate  section 
of  land,  designated  by  odd  numbers,  for  ten  sections  in  width  on 
each  side  of  SEud  road,  and  it  was  therein  provided  that  in  case  tlie 
United  States  have,  when  the  lines  of  said  road  are  definitely 
fixed,  sold  any  section  or  any  part,  tlicreof  granted  as  aforesaid,  or 
that  the  right  of  preemption  or  homestead  settlement  has  attached 
to  the  same,  or  that  the  snme  has  been  reserved  by  thoTJnited 


Digitized  t,  Google 


EMSLIU  V.   luUiG.  429 

States  for  any  purpose  whatever,  then  it  shall  be  the  dnty  of  the 
Secretarr  of  the  Interior  to  cause  to  be  selected  for  the  pm-pose 
aforesaid,  from  the  pablic  lands  of  the  United  States,  so  much 
land  in  utemate  sections,  designated  b;  odd  nnmbers,  as  shall  be 
eooal  to  each  lands  ae  the  United  States  have  sold,  reserved  or 
otnerwise  appropriated,  or  to  which  the  rights  of  preemption  or 
homestead  settlement  have  attached  ae  aforesaid. 

In  the  case  of  tlie  L.  L.  and  Q.  K.  K.  Co.  v.  United  States,  2 
Otto,  741,  the  conrt,  constroing  this  act,  says :  "  It  creates  an  im- 
mediate interest,  and  does  not  indicate  a  porpoee  to  ^ve  in  future. 
*  There  be  and  is  hereby  granted  *  are  words  of  absolute  donation, 
and  import  a  grant  in  prasenti.  This  coort  has  held  that  they  can 
have  no  other  meaning ;  and  the  land  department,  on  this  inter- 
pretation of  them,  has  nnifomily  administ^^  every  previous 
umilar  grant.  They  vest  a  present  title  in  the  State  of  Kansas, 
though  a  survey  of  lands  ana  a  location  of  the  road  are  necessaiy 
to  give  precision  to  it,  and  attach  it  to  any  particular  tract.  Tlie 
gnint  becomes  certain,  and  by  relation  has  the  same  effect  upon 
the  selected  parcels  as  if  it  Lad  fipeciflcally  described  them.  In 
other  words,  the  grant  was  a  float  until  the  line  of  the  road  should 
be  definitely  fixed."  There  ib,  therefore,  onlv  one  qnestioa  to  be 
considered.  Hpon  the  definite  location  of  the  line  of  the  railroad  of 
the  Atchison,  Topeka  and  Santa  F4  K.  K.  Co.,  under  the  act  of 
CJongress  of  March  3, 1863,  did  the  grant  attach  to  an  odd-numbered 
section  within  the  ten-mile  limit,  upon  which  there  was  an  aban- 
doned but  uncancelled  homestead  entry  1  The  line  of  the  road  was 
definitely  located  June  30,  1869.  At  that  date  there  was  no  valid 
subsisting  homestead  entry  upon  the  land.  It  is  true  Randall  had 
made  a  homestead  filing  on  October  21,  1863,  but  he  had,  in  1868, 
abandoned  the  land  as  a  homestead,  and  as  no  subsequent  entry  or 
filing  was  made  prior  to  the  time  the  line  of  the  road  was  definitely 
fixed,  the  land  oelonged  to  the  railroad  company,  as  no  valid  or 
bona  fide  homestead  claim  then  existed  or  attached.  The  right  of 
Kandall  having  been  by  him  forfeited  voluntarily,  hie  claim  had 
lapsed,  and  did  not  exist.  At  the  time  of  the  location,  there  was  no 
pereoQ  who  could  hold  or  exercise  any  claim  under  the  entry  or 
filing  of  Bandall,  and  therefore  there  was  no  sabsisting  claim  capa- 
ble of  being  perfected. 

It  is  urged,  however,  that  the  claim  of  Kandall,  although  aban- 
doned beiore  the  location  of  the  road,  yet,  because  it  was  ^en  un- 
cancelled, had  eofficient  force  and  validity  to  take  the  land  from  the 
railroad  company.  In  brief,  that  a  forfeited  and  abandoned  home- 
stead claim,  simply  nocancelled  upon  the  books  of  the  land  office, 
has  the  like  effect  to  exclude  land  from  the  railroad  grant  as  a  sub- 
sisting valid  homestead  claim,  capable  of  being  perfected  and  of 
ripenmg  into  an  absolute  title.  Such  an  interpretation  of  the  act 
of  1863  is  not  sustained  by  the  letter  or  spirit  of  the  statute.    The 
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act  does  not  Bpeik  of  sitries  or  filings  is  excepting  lands  from  the 
opetatlon  of  the  gnnt,  bnt  of  rights — the  right  of  preemption  and 
homestead.  The  spirit  of  the  act  was  to  pruicc:  preempti<Ki  and 
homestead  Bettlers,  having  valid  and  sabd&tiug  riglit£  at  the  time 
the  giant  became  oertun.  It  was  not  the  intendou  of  CongresB,  by 
the  exceptions  in  the  act,  to  exdade  lands  from  the  grant  npon 
fnadnlent  or  forfeited  entries  or  filings.  In  onr  opinion,  the  laud 
having  been  abandoned  as  a  homestead  claim  wheal  the  route  of  the 
road  was  fixed,  no  ri^t  of  luHnestead  settlement  attached  to  the 
land,  within  the  meaning  of  the  act,  at  the  date  of  the  location  of 
the  road ;  and  that  at  sach  location  the  c^ant  attached  to  the  land, 
notwithstanding  the  non-cancellation  of  the  homestead  filing  of 
RandalL  This  conclnsion  leads  ne  to  decide  that  the  land  in  con- 
troversy belonged  to  the  railroad  company  on  May  30,  1874,  when 
the  deed  was  executed  to  K.  S.  Goes,  and  that  the  defendant,  John 
Emshe,  is  the  owner  of  the  land,  sabject  to  the  mortgage  lien  of 
his  grantor.  (A.,  T.  and  S.  F.  E.  R.  Co.  o.  Catlin,  Copp'e  Fab.  Land 
Laws  No.  411,  p.  394;  "Western  Pacific  B.  B.  Co.  ftSpratt,  id.  No- 
428,  p.  416 ;  Sajre  ».  A.,  T.  and  8.  P.  R  R  Co.,  id.  No.  414,  p. 397; 
M.,  K.  and  T.  R.  R  Co.  v.  Block,  id.  No.  413,  p.  395.) 

The  rolJDgs  of  the  land  department  have  not  been  aniform  in 
its  interpretation  of  the  act  oi  1863,  or  other  similar  grants.  The 
decisions  of  the  lanJ  department  nndl  the  Boyd  case,  April  28, 
1871  (2  Lester's  Land  Laws,  26),  were  withont  exception,  that 
apon  the  abandonment  of  an  entry  by  a  preemptor  or  a  home- 
steader, if  the  land  was  within  a  grant  made  subsequent  to  the  en- 
try abandoned,  the  land  fell  to  the  grant,  and  this  in  accordance 
with  the  mles  of  law  torching  the  devolotion  of  estates.  In  the 
Boyd  case,  the  rule  of  decision  was  there  explained  to  be,  in  an 
opmion  of  the  assistant  attorney-general,  approved  by  the  secretary, 
that,  "  there  having  been  a  sabeieting  homestead  on  the  land  when 
the  rights  of  the  railroad  company  attached,  on  the  subeeqaent 
abuidonment  of  the  homestead,  the  land  reverted  to  the  govern- 
ment, and  not  to  the  company  ;  and  therefore  it  was,  at  the  date 
of  Boyd's  application  to  file  for  it  under  the  preemption  laws,  snb- 

S'ect  to  snch  application,  and  his  filinz  should  have  been  allowed." 
Hiis  decision  was,  in  May,  1872,  modified  in  an  opinion  of  the  as- 
Bistant  attorney-general,  made  in  the  case  of  Starkweather  v.  A,,  T. 
and  S.  F.  R  R  Co.,  and  approved  by  the  Secretary.  It  states  that 
"  the  homestead  entry,  in  order  to  exclude  the  land  filed  on  from 
the  granted  indemnity  limits,  shonld  be  a  valid  and  bona  fide  home- 
etead  claim  at  the  time  the  line  of  the  road  is  definitely  fixed.  (A., 
T.  and  S.  F.  R  R  Co.  v.  Catlin,  snpra.)  This  was  followed  by  a  de- 
cision made  in  Angnst,  1872,  in  the  case  of  Railroad  Co.  v  Sven- 
son  and  Thurston,  as  follows :  "  The  act  of  1857  exempts  from  tlie 
grant,  in  place  of  lands  to  which  the  right  of  preemption  has  at- 
tached at  the  date  of  the  location  of  the  road,  and  by  the  settled 
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coDStmction  of  this  departmeDt  the  same  rule  applies  to  indemnity 
selections.  I  nnderetand  the  phrase,  '  right  of  preemption  has  at* 
tached,'  to  mean  not  only  a  light  of  preemption  which  had  at  some 
previous  time  attached,  but  also  snch  a  right  as  was  subsisting  at  the 
date  of  the  location  of  the  road.  In  the  Spratt  case,  sapra,  it  was 
decided  that  "a  preemption  claim  may  be  defined  to  be  a  right 
or  interest  subsisting  under  the  preemption  law,  in  some  person,  to 
a  tract  of  public  land,  which  by  a  further  full  compliance  with  the 
Uw  may  be  ripened  into  a  perfect  title.  It  is  easential  in  a  bona 
fide  preemption  claim  that  it  subsist  in  some  person,  and  that  it  be 
capable  of  being  perfected."  (M.,  K.  and  T.  B.E.  Co.  v.  Block,  supra.) 

In  the  case  of  Sayre,  supra  (1873),  it  was  decided  that  a  home- 
stead entry,  made  before  the  definite  location  of  the  road,  but  which 
had  been  relinquished  in  writing  before  such  definite  location,  al- 
though the  entry  was  not  cancelled  until  after  location,  did  not  take 
the  land  from  tne  railroad.  In  February,  187T,  it  was  decided,  in 
the  case  of  Thomas  v.  Eailroad  Co.,  that  "lands  situated  within  the 
limits  of  a  road  above  indicated,  covered  by  homestead  entries  at 
the  date  of  the  granting  act,  which  entries  are  snbsequently  can- 
celled, are  excepted  from  the  operations  of  the  grant."  Under  many 
of  the  decisions  of  the  land  department,  prior  to  the  passage  of 
the  act  of  Congress  of  April  21,  1876,  eonfinning  preemption  and 
homestead  entries  on  public  lands  within  the  limits  of  railroad 
grants,  it  would  seem  that  the  entry  of  Stainbrook  would  have  been 
held  erroneous.  Upon  his  appeal  from  the  decision  of  the  com- 
missioner of  the  general  land  omce,  refusing  to  reinstate  his  home- 
stead entiT,  the  Secretary  of  the  Interior  reversed  the  decision  of 
his  subordinate,  upon  the  ground  that  the  application  of  reinstate- 
ment was  made  under  the  act  of  1876.  Upon  this  point  the  Secre- 
tary says : 

"  The  tract  in  question  was  covered  by  a  homestead  entry,  valid 
at  its  inception,  and  uncancelled  at  the  time  the  grant  became  effect- 
ive ;  hence,  under  the  ruling  established  by  my  predecessor  in  the 
case  of  Chalkley  Thomas,  the  same  would  have  been  excepted  from 
the  operation  of  said  grant,  and  subject  to  appropriation  by  Stain- 
brook.  His  entry  was  cancelled,  however,  under  a  ruling  of  the 
land  department  in  force  at  the  date  of  adjudication,  ana  on  that 
point  must  be  considered  res  adjudicata,  and  if  the  application  had 
been  based  upon  that  ground  it  must  have  been  rejected.  The 
application,  however,  was  made  nnder  the  provisions  of  the  act  of 
April  21, 1876,  and  was  based  upon  the  ground  of  an  entry  allowed 
under  the  rulings  of  the  land  department,  and  has  been  adjudicated 
in  acoordance  therewith.  In  the  adjudication  of  the  application 
under  the  act  above  mentioned,  the  rule  established  in  the  Thomas 
case — viz.,  that  an  ummpeached  homestead  entry  will  be  considered 
valid  until  cancelled — will  be  followed." 

The  decisions  of  the  land  department,  having  been  so  varions, 
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changeable  and  oouflictiiig  relative  to  the  interpretation  of  the  land 
grants  of  CongreEB  and  ue  rights  of  preemption  and  homestead 
settlerB  thereander,  cannot  greatly  guide  us  in  reaching  the  tme 
conBtmction  of  the  Btatnte ;  mncn  leas  can  we  regard  snch  ded- 
BionB  as  conclndve,  or  the  decision  of  the  Secretary  of  the  Interior, 
in  this  case,  as  res  adjadicata.  Further,  we  think  the  reinstate- 
ment of  the  Stainbrook  entry  nnder  the  provisions  of  the  act  of 
1876  was  a  mistake  of  law,  as  the  title  of  the  lailroad  company 
vested  in  the  partdcnlar  tract  on  Jnne  30, 1869,  by  the  roate  of  the 
road  being  then  definitely  fixed.  This  vested  title  could  not  be 
distnrbed  oy  a  subeequent  act  of  Congress.  (A.,  T.  and  8.  F.B.  B. 
Co.  V.  Bobb,  ante,  p.  673;  Minter«.  Crommelin,  18  How.  87; 
Beichart  v.  Felps,  6  Wall.  160 ;  Morton  v.  Nebraska,  21  Wall. 
660-676;  Marqnez  v.  Frisbie,  101  U.  S.  473.^ 

The  judgment  of  the  district  conrt  will  be  reversed,  and  the 
ease  remanded  for  farther  proceedings  in  accordanoe  with  the 
▼iewB  herein  stated. 

All  the  jiutioes  OMicnrring. 

8ea  not^  p.  4S1. 


Thx  Atohibov,  Tofkea.  ass  Sasta  Fi  R.  B.  Oa 

V. 

WiLixm  BooswooD, 

(8S  Ean&at  Btportt,  29S,    Janvary  7tfrm,  IBSl.) 

A  G«rtdn  pieoe  of  land  in  Chaw  County,  Kuuu,  was  on  Hsich  8,  1888, 
and  EabsequeDtlT  (except  for  the  facts  hereafter  statod),  a  part  of  the  public 
lands  of  the  United  States,  and  was  a  part  of  the  lands  granted  b;  the  acts 
of  Haich  8,  1868  (12  U.  8.  Btat.  at  I^rge,  p.  77S),  and  Jul;  se,  1866  (14  U. 
S.  Stat,  at  lATge,  p.  389).  It  was  dtuiSed  within  ten  miles  of  the  line  of  the 
road  of  the  Atchison,  Topeka  and  Bants  F6  R  R.  Co.,  one  of  the  bene- 
fldariee  of  the  first  grant,  and  withm  twenty  niiles,  but  not  within  ten 
miles,  of  the  line  of  the  road  of  the  Uissoun,  Kansas  and  Texas  Rj.  Co., 
the  beneflciaiy  of  the  other  grant  On  December  8,  1866,  the  line  of  the 
H.,  E.  and  T.  R;.  Co.  was  deflnitelj  located,  while  the  line  of  the  A.,  T.  and  a 
F.  R.  R.  Co.  was  not  definitelj  located  until  March  8,  1860.  But  the  land  was 
nerer  selected  by  or  for  the  M.,  K.  and  T.  Ry.  Co. ;  but  on  the  contrary,  the 
M. ,  K.  and  T.  Ry.  Co.  united  with  the  A. ,  T.  and  S.  P.  R  R.  Co.  in  asking  that 
the  Secretary  of  the  Interior  should  certify  the  land  to  the  State  of  Kansas  for 
the  benefit  of  the  A. ,  T.  and  B.  F.  R  R  Co.,  which  the  Secretary  afterward  did. 
&2[{,  that  the  U.,  E.  and  T.  Ry.  Co.  neTer  obtained  any  interest  in  this  sm- 
ciflc  piece  of  land ;  that  although  said  grants  were  in  praeenti,  yet  they  did 
not  attach  to  any  specific  piece  of  land  until  the  line  of  the  road  of  the  bene- 
ficiary railroad  comiMny  was  definitely  located ;  and  not  then  to  the  indemnity 
lands,  which  were  situated  more  than  tea  miles  and  less  than  twenty  miles 
from  the  railroad,  but  only  to  such  lands  when  the;  were  selected  for  such 
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beneficiary  at  the  iiutance  and  under  the  superriaoa  of  the  Secretory  of  the 
Interior. 

On  April  8,  1867,  theSecretaryof  the  Interior,  in  accordance  with  said  act 
of  July  20,  1866,  tmd  for  the  beueflt  of  said  K.,  K.  audT.  By.  Co.,  withdrew 
from  market  a  Urge  amount  of  land,  including  toe  specific  piecu  of  land  now 
in  controversy.  JBild,  that  this  withdrawal  did  not  of  itaell  and  alone  oSect 
any  right  or  interest  of  the  A,,  T.  and  B.  F.  R.  R.  Co.  in  and  to  any  tanda  within 
its  ^Dt.  The  withdrawal  was  aimply  intended  to  prevent  persons  who  bad 
no  interest  In  the  lands,  or  no  interest  prior  to  that  of  the  Hiaaoari,  Eanaaa 
and  Texas  Ry,  Co.,  from  acquiring  any  such  interest,  and  not  to  pre- 
vent persons  who  did  have  some  interest  In  the  lands  prior  to  that  of 
the  luBH  luri,  Kansaa  and  Texas  Ry.  Co.  (as  the  Atchiaon,  Topeka  and  Santa 
Ffl  R.  R  Co.  had)  from  perfecting  such  interest.  And  further,  hM, 
that  this  withdrawal  did  not  prevent  the  A,,  T,  and  B.  F.  R.  R  Co.  from  defi- 
nitely locating  its  road  and  t^ing  title  to  all  lands  situated  within  ten  milea 
of  its  road,  and  coming  within  the  terms  of  its  grant. 

After  both  of  eeid  Rranta  bad  been  made,  after  the  lines  of  both  of  said 
Tulroads  had  been  definitely  located,  after  the  lands,  including  this  specific 
}>!eee  of  land,  had  been  twice  withdrawn  from  marked  from  sale  and  preemp- 
tion, once  being  withdrawn  in  favor  of  tbeSL,  E.  and  T.  Ry.  Co.,  and  once— 
towitfOnNovemberS,  1869— being  withdrawn  in  favor  of  the  A.,  T.  and8.F. 
B.R.  Co., R.  then— to  wit,  on  June  33,  1871 — settled  upon  the  landasapre- 
Emptor.  Afterward  both  the  A.,  T.  and  B.  F.  R  R.  Co.  and  R.  perfected  tbur 
titles  and  obtuned  patents  for  the  land;  the  A.,  T.  and  B.  F.  R.  R.  Co.  fromthft 
State  of  Kansas,  and  R.  from  the  United  Btatee.  Stid,  that  the  title  of  the  A., 
T.  and  S.  P.  R.  R.  Co.  i*  paramount  to  that  of  R.,  and  R.  being  in  possession 
of  the  land,  the  railroad  company  is  entitled  to  recover  the  same  from  him. 

Ebbob  from  Ctafie  District  Coart. 

Ejectment,  brought  by  the  Atcbisoti,  Topeka  and  Santa  Fe  R.  K. 
Co.  againBt  Kockwood,  for  the  recovery  of  the  north-east  qnarter  of 
secdoD  31,  in  towaship  19,  south,  of  range  8,  east,  in  Chase  County. 

Trial,  and  judgment  for  the  defendant,  at  the  May  term,  1880,, 
of  the  district  court  the  plaiutifE  brings  the  case  here.  A  state- 
ment of  facts  appears  in  tlie  opinion. 

Robs  Bums,  for  plaintiff  in  error. 

W,  S.  Bomigh  and  Sterry  A  Sedgwick,  for  defendant  in  error. 

Talkntdik,  J. — -This  was  an  action  of  ejectment,  brought  by  the 
Atchison,  Topeka  and  Santa  Y6  R.  R.  Co.  against  Wm.  Roekwood, 
for  the  recovery  of  a  certain  piece  of  land.  The  case  was  tried 
on  an  agreed  statement  of  facts,  and  judgment  was  rendered  in 
favor  of  Roekwood,  The  railroad  company  now  brings  the  case 
to  this  court,  and  asks  for  a  reversal  of  said  judgment. 

On  March  3, 1863,  an  act  of  Congress  was  passed,  granting  laads 
to  the  State  of  Kansas  to  aid  in  the  constmction  of  certain  railroads 
therein  designated.  (12  U.  S.  Stat,  at  Large,  p.  772.)  The  land 
in  controversy  was  at  that  time  and  before  a  part  of  the  public 
lands  of  thelJnited  States,  and  is  a  part  of  the  lands  intended  to  be 
granted  by  said  act,  and  is  situated  within  ten  miles  of  the  railroad 
of  the  plaintiff  in  error.  This  act  grants  every  alternate  odd-nnra- 
5A.  A!E.R  CHa.-88 
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bered  section  of  land  within  ten  miles  on  eaeh  side  of  the  railroftd. 
This  ia  the  extent  of  the  grant ;  bnt  to  make  up  for  any  deficiency 
in  the  lands  thus  grant^,  the  act  also  proviaeB  that,  "in  ease  it 
shall  appear  that  the  United  States  have,  when  the  lines  or  rontes 
of  saia  road  and  branches  are  definitely  fixed,  sold  any  section,  or 
any  part  thereof,  granted  as  aforesaid,  or  that  the  right  of  preemp- 
tion or  homestead  settlement  haa  attached  to  the  same,  or  that  the 
same  has  been  reserved  by  the  United  States  for  any  pnrpoae  what- 
ever, then  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
canse  to  be  selected  for  the  purposes  aforesaid  from  the  pnblic  lands 
of  the  United  States,"  in  alternate  odd-numbered  sections,  other 
lands,  not  further  than  twenty  miles  from  the  line  of  said  road, 
sufficient  to  make  up  the  dencieney.  On  Febmaiy  9,  1864,  the 
State  of  £aneas  accepted  this  grant,  and  made  the  plaintiff  in  error 
the  beneficiary  thereof  for  all  lands  granted  on  the  ronte  from 
"Atchison  via  Topeka  to  the  western  line  of  said  State,  in  the 
direction  of  Fort  Union  and  Santa  F6,  New  Mexico,  with  a  branch 
from  where  said  road  crosses  the  Neosho  down  said  Neosho  Talley," 
etc.  (Laws  of  1864,  J).  150,  §  3.)  On  March  19, 1866,  the  plaintiff 
in  error  and  the  Union  Pacific  Ky.  Co.,  southern  branch  (a  then 
existing  corporation,  of  which  the  Missouri,  Kansas  and  Texas  Hy. 
Co.  is  the  BUGceasor).  entered  into  an  agreement  by  which  the  plain- 
tiff transferred  to  the  Union  Pacific  Ky.-Co.,  southern  brancn,  all 
its  right  to  build  a  railroad  down  the  Neosho  Talley,  together  with 
all  its  interests  in  and  to  the  lands  granted  to  it  to  ouild  ita  branch 
down  the  Neosho  Yalley.  This  agreement  was  approved  and  rati- 
fied by  the  proper  authority. 

On  July  26th,  1866,  an  act  of  Congress  was  passed,  granting 
lands  to  the  State  of  Kansas  to  aid  in  the  constmction  of  the 
sontheTn  branch  of  the  Union  Pacific  Ry,,  from  Fort  Riley, 
Kansas,  toward  Fort  Smith,  Arkansas,  down  the  Neosho  Yalley  to 
the  southern  Hne  of  the  State.  (14  U.  8.  Stat,  at  Large,  p.  289.) 
This  act  irrants  five  alternate  odd-nnmbered  sections  on  each  side 
of  the  railroad  per  mile.  It  containa  the  same  provisions,  substan- 
tially, for  supplj'ing  a  deficiency  in  the  lands  granted,  as  is  vxea- 
tioned  in  the  act  of  1863.     It  also  containa  this  further  proviso : 

"  Provided,  That  any  and  all  lands  heretofore  reserved  to  the 
United  States  by  any  act  of  Congress,  or  in  any  other  manner  by 
competent  authority,  for  the  purpose  of  aiding  in  any  object  of  in- 
ternal improvement,  or  other  purpose  whatever,  be  and  the  same 
are  hereby  reserved  and  excepted  from  the  operation  of  this  act, 
except  BO  far  as  it  may  be  found  necessary  to  locate  the  route  of 
said  road  through  exxm  reserved  lands,  in  which  case  the  right  of 
way,  two  hundred  feet  in  width,  is  hereby  granted,  subject  to  the 
approval  of  the  President  of  the  United  States." 

Section  4  of  the  act  made  it  the  duty  of  flie  Secretary  of  tlie  In- 
terior to  withdraw  from  the  market  "  the  lands  granted  by  this 
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act,'*  upon  the  compuiy'e  filing  a  map  of  ita  line,  designating  tlie 
route  of  its  road. 

On  December  3,  1866,  the  Union  Pacifio  Br.  Co.,  sonthem 
branch,  made  a  definite  location  of  its  line  of  road,  opposite 
to  the  land  in  oontrorerer,  and  on  April  3,  1867,  the  Secretary 
of  the  Interior  withdrew  trom  market  a  large  amoont  of  land,  in- 
cluding the  land  in  controTersy,  for  the  oenefit  of  said  Union 
Pacific  Ky.  Co.,  southern  branon.  The  land  in  controversy  was 
not  within  ten  miles  of  the  definite  location  of  the  road  of  the 
Union  Pacific  By.  Co.,  aouthem  bruich,  but  was  within  twenty 
miles  of  the  line  of  such  road. 

On  March  8,  1869,  the  plaintiff  in  error  located  the  line  of  its 
Toad  opposite  the  land  in  controvrasy ;  and  (Hi  November  3,  1869, 
the  Secretary  of  the  Interior,  by  a  letter  dated  October  23,  1869, 
withdrew  from  market,  in  favor  of  the  plaintlfi  in  error,  a  large 
amount  of  land,  including  the  land  in  controversy.  This  land  was 
Bttnated  within  ten  miles  of  the  plaintiff's  road. 

On  Jnne  22,  1871,  the  defendant  in  error  settled  npon  the  land 
in  oontroversy,  as  a  preemptor.  On  May  16,  1872,  the  commia- 
flioner  of  the  general  land  office  directed  the  officers  of  the  local 
land  office  to  cancel  the  eatrv  and  preemption  of  the  defendant,  on 
the  groimd  that  the  land  had,  before  its  entty,  innred,  nnder  tlte 
provisions  of  the  first-mentioned  land  grant,  to  the  plaintiff  in 
error ;  bnt  throngh  mistake  (and  withont  knowledge  oi  this  order 
on  the  part  of  the  defendant),  the  local  land  officers  permitted  the 
defendant,  on  the  19th  day  of  Jnne,  1872,  to  complete  his  pre- 
emption. The  plaintiff  in  error  fully  completed  ita  line  of  road 
to  tne  western  bonndary  of  the  State  on  December  23,  1872.  The 
other  road  was  also  completed  within  proper  time,  in  accordance 
with  the  provisiona  of  the  act  of  Congress  of  Jnly  26,  1866.  In 
Jannary,  1873,  the  Missouri,  Kansas  and  Texas  By.  Co.  (saocessor 
of  the  Union  Pacific  By.  Co.,  southern  branch)  and  the  plain- 
tiff in  error  entered  into  an  af^eement  with  each  other,  by 
which  it  was  agreed  that  the  land  in  controversy,  aloi^  wiui 
other  lands,  should  be  certified  by  the  Secretary  of  the  Interior 
to  the  State  of  Kansas  for  the  benefit  of  the  plaintiff  in  error. 
About  this  time,  and  on  January  21,  1878,  the  Miasonri,  Kansas 
and  Texas  By.  Co.  selected  its  lands,  more  than  ten  nulee  from 
the  line  of  its  road,  to  make  np  for  deficiencies  in  tfae  amounts 
which  it  received  within  ten  miles  of  the  line  of  its  road.  It  did 
not  then  select,  and  never  selected,  the  land  in  oontroversy,  which 
land  has  never  been  selected  for  it  by  any  one  else.  On  November 
11,  1873,  the  Secretary  of  the  Interior  certified  the  land  in  con- 
troversy, along  with  other  lands,  to  the  State  of  Kansas  for  the 
benefit  of  the  plaintiff  in  error,  as  the  plaintiff  in  error  and  the 
Miesonri,  Kansas  and  Texas  By.  Co.  had  previously  agreed  that 
he  should.    On  December  16,  1873,  this  land  was  patented  by 
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tLe  State  of  EansaB  to  the  plaintiff  in  error.  The  entry  of  the 
defendant  was  not  in  fact  cancelled  until  Febrnary  5, 1875,  at  which 
time  it  was  cancelled,  as  ordered  by  the  oommiBBioQer  of  the  general 
land  office.  In  1878  said  cancellation  was  act  aside,  and  the  entry 
of  the  defendant  was  reinstated,  and  a  patent  for  the  land  was 
iaaued  to  him  by  the  United  States.  The  defendant  has  remained 
in  the  actual  possession  of  the  land  from  the  time  he  first  settled 
upon  it  in  Jane,  1871,  ap  to  the  present  time. 

Upon  these  facts,  the  court  below  held  that  the  plaintiff  was  not 
entitled  to  reoover,  and  rendered  jadgment  in  favor  of  the  defend- 
ant for  costs. 

We  think  under  the  foregoing  facts  that  the  Missonri,  Kansas 
and  Texas  By.  Co.  never  obtained  any  interest  in  the  land  in  con- 


trovur^y.  And  where  we  use  the  name  ''Missonri,  Kansas  and 
Texas  S.v.  Co.,"  we  shall  mean  to  include  the  company,  not  only 
under    tuat    name,  bat   also   under    its  former   name  of  "the 


Union  Pacific  Ey.  Co.,  sonthem  brandL"  The  grant  under 
which  the  Missonri,  Kansas  and  Texas  By.  Co.  received  its 
lands  was  more  than  three  years  subsequent  to  the  grant  ander 
which  the  plaintiff  in  error  clums  the  land  in  controversy  ;  and 
this  subsequent  grant,  by  the  proviso  already  quoted,  excepted 
from  the  grant  all  lands  which  bad  been  previously  granted  or  re- 
served. Hence  the  Missouri,  Kansas  and  Texas  By.  Co.,  as  against 
the  plaintiff  in  error,  could  claim  nothing  from  the  grant  alone,  in- 
dependent of  all  sul»equent  transactions ;  and  we  Uiink  no  subse- 
quent transactions  have  been  had  which  could  give  such  railway 
company  any  claim  to  the  property  in  controversy,  as  against  the 
plaintin  in  error.  It  is  true  the  Missoari,  Kansas  and  Texas  By. 
Co.  definitely  located  its  line  of  road  first ;  but  the  land  in  oon- 
trovers;  was  not  situated  within  ten  miles  of  the  line  of  its  road ; 
and  hence  such  definite  location  did  not  have  the  effect  to  give  to 
it  any  interest  in  the  land.  In  order  to  give  sach  company  any 
interest  in  lands  situated  more  tlian  ten  miles  from  the  Ime  of  its 
road,  as  the  land  in  controversy  was  and  is,  three  things  at  least 
were  necessary : 

1.  It  was  necessary  that  the  road  should  be  definitely  located. 

2.  It  was  also  neceesatr  that  there  should  be  a  defidency  in  the 
amount  of  land  which  the  railroad  company  received  within  the 
ten-mile  limit. 

3.  And  it  was  also  necessary,  in  order  to  ^ve  it  any  interest  in 
any  specifio  lands  beyond  the  ten-mile  limit,  that  such  lands  should 
be  selected  for  it  at  the  instance  and  under  tihe  sapervision  of  the 
Secretary  of  the  Interior.  (See  §  1  of  said  act  of  1866,  and  Ryan  «. 
R.  B  Co.,  99  U.  B.  386.) 

Now,  while  the  company  did  definitely  locate  its  road,  and  while 
there  was  a  deficiency  in  the  amount  of  land  which  it  received 
within  the  ten-mile  limit,  yet  the  land  in  oontroversy  was  never 
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selected  for  the  Missoari,  Kansas  and  Texas  Ry.  Co. ;  and  the 
company  never  aeked  that  any  such  selection  should  be  made,  hat 
on  the  contrary,  it  asked  tliat  such  land  should  be  certified  to  the 
State  of  Kansas  for  the  benefit  of  the  plaintiff  in  error.  The 
Missoari,  Kansas  and  Texas  Ry.  Co.  never  claimed  any  interest  in 
the  land  in  coDtroversy,  and  does  not  now  claim  any  such  intereet, 
and  we  are  satisfied  that  it  never  bad  any  interest  therein. 

Bat  the  main  qnestion  is,  has  the  plaintiff  In  error  ever  obtained 
any  interest  in>he  land  in  coiitroversy !  It  mnst  be  admitted  that 
it  nas,  unless  the  withdrawal  of  the  land  from  market  by  the  Secre- 
tary of  the  Interior,  on  April  3, 1867,  had  the  effect  to  prevent  the 
plaintiff  in  error  from  acquiring  any  such  interest.  The  defendant 
m  error  claims  that  this  withdrawal  had  each  effect.  He  claims 
that  it  had  such  effect  by  virtue  of  the  words,  "  or  that  the  same 
has  been  reserved  by  tlie  United  States  for  any  purpose  whatever," 
found  in  the  first  section  of  the  grant  of  1863.  This  withdrawal 
of  the  land  in  controversy,  and  of  all  other  lands  situated  more 
than  ten  miles  from  the  line  of  the  road  of  the  Missouri,  Kansas 
and  Texas  Ry.  Co.,  was  for  the  purpose  that  such  company  might 
select  lands  to  make  ap  any  deficiency  of  lands  received  by  it 
within  the  teu-mile  limit. 

We  shall  sappose  that  the  Secretary  of  the  Interior  had  the  right 
at  this  time,  and  for  snoh  purpose,  to  withdraw  lands  which  were 
more  than  ten  miles  from  the  line  of  the  Missoari,  Kansas  and 
Texas  Ry.  Co.'b  road,  as  well  as  to  withdraw  lands  which  were 
within  ten  miles  of  the  road ;  and  that,  after  such  withdrawal, 
the  Missouri,  Kansns  and  Texas  Ry.  Co,  had  the  right  to  select  from 
sach  lands,  so  as  to  obtain  a  priority  in  right  to  the  lands  llius 
selected  oyer  the  plaintiff  in  error — thoagh  this  is  qoestionable. 
But  the  Missouri,  Kansas  and  Texas  Ry.  Co.  never  did  select,  nor 
have  selected,  the  land  in  controversy ;  hence  the  company  never 
obtained,  by  selection,  any  interest  in  such  land,  and  hence  this 
laud  was  left  as  thoneh  no  such  withdrawal  had  ever  taken  place. 
It  does  not  appear  from  the  record,  or  elsewhere,  that  the  Secre- 
tary of  the  Interior  attempted  to  withdraw  these  lands  so  as  to 
affect  any  right  or  interest  of  the  plaintiff  in  error.  That  portion 
of  the  agreed  statement  of  facts  concerning  this  subject,  which 
really  gives  us  all  the  information  we  have  concerning  the  matter, 
reads  as  follows : 

"  21.  That  on  the  3d  day  of  April,  1867,  the  Secretary  of  the 
Interior,  in  accordance  with  the  provision  of  said  act  of  Congress, 
approved  Jaly  26, 1866,  and  which  said  act,  as  it  appears  in  the 
et^ntes  of  the  United  States,  is  made  a  part  of  this  agreement,  with- 
drew from  market,  for  the  purpose  of  securins  the  same  in  order 
to  carry  oat  the  purpose  and  proyisions  in  said  laat-mentiooed  act, 
stated  and  recitea  and  in  accordance  therewith,  all  the  lands  which 
were  at  tliat  time  lands  belonging  to  the  United  States,  and  which 
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were  situated  within  twentr  miles  from  the  located  line  of  said  rail- 
road of  said  TTnion  Fa^^fic  Bj.  Co.,  Bouthem  branch,  except  the 
even-Dombered  sections,  in  the  first  tm  miles  of  the  said  Ime  of 
road." 

The  withdrawal  waa  simply  intended  to  prevent  persons  who 
bad  no  interest  in  the  lands,  or  no  interest  prior  to  that  of  the  Mis- 
eomi,  Kansas  and  Texas  Ry.  Co.,  from  acquiring  any  eneh  inter- 
est, and  not  to  prevent  persons  who  did  have  some  interest  tn 
the  lands,'  prior  to  that  of  the  Missonri,  Kansas  and  Texas  By. 
Co.  (as  the  plaintiff  in  error  in  this  case  had)  from  perfecting  euoi 
interest  The  withdrawal  was  strictly  under  the  provisions  of  the 
grant  of  1866,  as  appears  from  that  portion  of  the  agreed  facts 
above  qnoted ;  and  uiat  grant,  by  its  express  terms,  was  to  operate 
in  sabaerviencv  and  in  sabordination  to  all  previoos  grants  and 
reservations;  nenoe  this  withdrawal  was  itself  in  gnbserviency 
and  in  enbordination  to  the  plaindfi'B  grant.  It  was  not  to  take 
away  or  reserve  the  land  in  controverBy,  or  other  lands  like 
it,  from  the  plaintifE  in  error,  and  it  did  not  and  eonld  not 
afiect  anv  interest  which  the  plaintiS  had  or  might  obtain  in 
and  to  the  lands.  We  do  not  wish,  however,  to  say  (or  to  ez< 
press  any  opinion  upon  the  enbject)  that  if  the  Missoori,  Kansas 
and  Texas  ay.  Co.  had  selected  this  land  before  the  pluntifi  in 
error  had  deBnitely  located  its  road,  that  the  plaintiff  in  error 
would  then  have  had  the  right  to  t^e  the  land.  We  onlr  wish 
to  say  that  the  withdrawal  did  not  operate  to  prevent  the  plaintiff 
frtfm  receiving  and  procnring  any  lands  belonging  to  the  United 
States,  and  otherwise  sobject  to  the  plaintiffs  grant,  which  had 
not  yet  been  selected  by  the  Missoori,  Kansas  and  Texas  By. 
Co.  We  think  that  sncn  lands  were  sobject  to  the  plaintiff's  grant 
the  same  as  though  no  anch  withdrawal  had  ever  been  had.  It  does 
not  appear  that  the  withdrawal  was  intended  to  ^ect  the  phuntiff's 
grant.  According  to  the  decisions  made  by  the  supreme  conrt  of 
we  United  States,  and  followed  by  this  court,  these  grants  were  in 
prffisenti,  creating  an  immediate  interest  in  the  hinds  granted. 
Leavenworth,  etc.,  B  R  Co.  w.  United  States,  92  U.  S.  733 ;  Mis- 
souri, etc.,  R.  R.  Co.  V.  K.  P.  Ry.  Co.,  »7  U.  S.  491 ;  A.,  T.  and  S. 
F.  R.  B.  Co.  V.  Bobb,  24  Kas.  673 ;  Emslie  v.  Young,  24  Kas. 
782  :  K.  P.  Ry.  Co.  v.  Dnmneyer,  2+  Kas.  736. 

There  were  other  things  necessary  to  be  done,  however,  before 
the  grants  attached  to  any  definite  or  specific  piece  of  land,  and  in 
all  these  things  the  plaintiff  in  error  has  prionty  over  the  MisBouri, 
Kansas  and  Texas  By.  Co.  The  grant  itself  to  the  plaintiff  iti 
error  was  anterior  and  prior  to  that  of  the  MiseourL  Kansas  and 
Texas  By.  Co.,  and  the  plaintiff  in  error,  by  the  dennite  location 
of  its  road  (the  land  in  controversy  being  within  ten  miles  of  its 
road),  caused  its  grant  to  attacli  to  the  specific  land  in  oontroveny. 
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while  the  MiBeouri,  SaoBas  and  Texas  Ry.  Co.  never  did  anything 
to  cause  its  grant  to  attach  to  the  specific  hmd  in  controyerey. 

Just  prior  to  this  definite  location  of  thepkintiS'B  road,  the  land 
in  controversy  was  free  from  any  epecinc  appropriation  nnder 
either  grant  or  to  either  railroad  company,  but  was  subject  to  both 
grants.  It  is  possible  that  the  Missonri,  Kansas  and  Texas  Ky.  Co. 
might  at  that  time  have  appropriated  it  to  itself  by  aeiection,  bnt  it 
ditfnotdoBoj  and  the  plaintiS  in  error  then  appropriated  it  to 
itself  by  definitely  locating  its  road.  As  soon  as  the  plaintiff  in 
error  definitely  located  its  road,  the  title  to  tliis  land  and  all  other 
lands  in  odd-nnmbered  sections  within  ten  miles  of  the  road,  not 
held  by  any  right  paramonnt  to  that  of  the  plaintifE,  would  at  once 
vest  in  the  plaintifi,  and  by  relation  would  become  its  property  as 
of  the  date  of  the  act  of  1863.     (92  U.  S.  748,  749 ;  97  IT.  S.  498.) 

The  defendant  certainly  lias  no  riglit  to  the  land  in  controversy. 
He  took  possession  thereof  after  it  had  been  twice  withdrawn  from 
market — ifter  it  had  ]>een  withdrawn  from  preemption  entry  and 
sale;  after  the  plaintiS  had  definitely  located  its  road  opposite  the 
land,  and  after  the  pluntiffs  right  to  it  had  fnlly  accrued.  We 
think  the  plainti2  is  legally  the  owner  of  the  land.  Even  if  some 
irrecnlarities  intervened  in  obtaining  its  ownership,  still  we  wonld 
hardly  think  that  the  defendant  conld  complain,  Where  one  of 
two  jmrtiea  is  entitled  to  a  piece  of  land  (as  one  of  the  two  rail- 
roads in  this  case  wasV  even  if  the  wrong  party  shonld  get  the  land, 
a  third  party  wonld  nardly  have  the  right  to  complain. 

Before  closing  this  opinion,  we  might  say  that  in  this  Btate,  as 
well  as  elsewhere,  the  plaintiS  in  ejectment  must  recover,  if  he  re- 
cover at  all,  npon  the  strength  of  Lis  own  title ;  but  in  this  State 
the  plaintiff  in  ejectment  is  not  required  to  have  the  legal  title,  or 
all  the  title,  or  a  title  paramonnt  to  the  title  of  all  others,  in  order 
to  enable  him  to  recover.  All  that  is  necessary  in  order  to  enable 
him  to  recover  is,  that  he  shall  have  some  kind  of  estate  in  the 
property  in  controversy,  legal  or  equitable,  and  that  his  title  to  the 
property  shall  be  paramonnt  to  that  of  the  defendant.  Simpson 
V.  Boring,  16  Kas.  248,  251,  and  cases  there  cited;  Stout  v.  Hratt, 
13  Kas.  282,  241 ;  O'Brien  v.  Wetherell,  14  Kas.  632.  We  think 
the  plaintiff  in  this  case  has  that  kind  of  title. 

The  judgment  of  the  court  below  will  therefore  be  reversed,  and 
cause  remanded  with  the  order  that  judgment  be  rendered  for  the 
plaintiff. 

All  the  justices  concnrring. 

See  note,  p.  4S1. 
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The  Hissouiu,  Kasbab  and  Tkxas  Rt.  Co. 

V. 
AhoS  NoT£8. 

(S5  £inM«  Aporl*,  840.    Janvary  Ttrm,  1881.) 

Under  the  act  of  Congresg  of  Julj  26th,  1866,  grantiite  lands  to  the  State 
of  KsDHutokid  in  the  construction  of  the  southenibmicb  of  the  Union  Pad- 
flc  railway  and  telegraph,  from  Port  Rite;,  Eanaag,  to  Fort  t^mith,  Arkuuu, 
wheD  the  line  of  thu  railroad  wu  deSnitel;  lofuted,  the  title  of  tliu  railwaj 
compan;  to  the  odd  sections  within  the  lea-mile  limit  becaiui:,  ipso  facto, 
flzeo  and  absolute.  With  respect  to  the  land  in  the  indemnitj  territoij, 
commonly  called  "lieu  lauda,"  the  right  of  the  compan;  was  onlya  float, 
and  attached  to  no  specific  tracts  until  the  selection  was  actuallj  made  in  the 
manner  prescril>ed  by  the  act. 

Where  N.,  having  the  qualifications  therefor,  made  a  homeatead  eoti;  for 
Mghtf  acres  of  public  land,  and  within  the  indemnitj  territory,  from  wh^ 
the  deficiency  in  the  ten-mile  limit  was  to  be  supplied  to  the  railway  com- 
pany, under  the  act  of  July  S6,  1866,  prior  to  an;  withdrawal  of  the  Undl 
from  market  or  entry,  and  before  such  tract  had  been  selected  to  help  satisfy 
an;  deficiency,  and  afterward,  and  while  N.  was  in  possession  of  the  Isod 
under  such  entry,  and  after  he  had  complied  with  all  the  provisions  of  the 
homestead  act,  the  Secretary  of  the  Interior  selected  the  tract  to  supply  a  de- 
ficiency in  the  odd  section  of  land  in  the  ten-mile  limit,  and  the  railway 
company,  upon  such  selection,  obtained  a  patent  from  the  United  States 
therefor,  hM,  that  the  selection  and  the  issuance  of  the  patent  were  with* 
out  authority  of  the  statute,  as  N.  had,  under  his  homestead  entry  and  com- 
pliance with  the  proTisions  of  the  homestead  law,  the  paramotmt  right  to  the 


Ebbob  from  Chase  District  Court. 

Action  by  Noyee  against  The  Miseonri,  Eanaas  and  Texas  By. 
Co.  to  quiet  his  title  to  eertain  land  in  Chase  County.  The  peti- 
tion, omitting  conrt  and  parties,  is  as  follows : 

"  1st.  Ananow  comes  plaintiff,  by  hie  attorney  S.  N.  Wood,  and 
says,  that  the  defendant  is  a  corporation,  incorporated  nnder  the 
incorporation  laws  of  the  State  of  Kansas. 

"  ^.  That  plaintiff  is  a  citizen  of  the  IlQited  States,  over  the 
age  of  twenty-one,  and  the  head  of  a  family,  and  haa  been  for 
eight  Tears  last  past. 

"  3a.  That  in  Febmair,  1867,  plaintiff  entered,  onder  the  laws 
of  the  United  States  to  wit — the  acts  of  Congress  approved  May  20, 
1862,  and  March  21,  1864,  entitled  '  An  act  to  secnre  homeeteada 
to  actual  settlers  on  the  pubhc  donmn' — at  the  land  office  at  Junc- 
tion City,  Eansae,  the  east  half  of  the  sonth-east  qnarter  of  section 
eighteen  (18),  township  eighteen  (18),  of  range  eight  (8),  east,  in 
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Chase  Coaoty,  and  pud  Sl()  and  the  office  fees ;  and  tliat  at  the 
time  lie  was  residing  upon  said  hind  with  liis  family,  and  has  con- 
tinued to  reside  upon  said  land  and  cultivate  it  ever  eince. 

"4th.  That  ou  the  24th  day  of  March,  1873,  being  over  five 
years  and  nnder  seven  years  after  he  had  entered  said  land,  he  sub- 
mitted his  final  proof  and  paid  the  last  fees,  and  obtained  his  final 
certificate  No.  575,  and  passed  npon  application  No.  1806 ;  and  that 
plaintiff  coitjplied  with  the  law  in  everr  particnlar. 

"  5th,  That  since  the  24th  day  of  March,  1873,  the  honorable 
Secretary  of  the  Interior,  without  any  anthority  of  law,  selected 
said  land  for  the  use  and  benefit  of  the  Missonri,  Sansas  and  Texas 
Ry,  Co.,  without  the  authority  of  law  for  the  same. 

"  Wherefore  plaintiff  prays  that  he  may  be  qnieted  in  his  title  to 
said  land,  and  that  the  defendant  herein  be  forever  barred  as  to  all 
rif^t,  title  or  interest  in  said  land,  witli  costs  of  suit." 

The  defendant  filed  an  answer,  setting  ap  various  defences.  The 
action  was  tried  at  the  May  term,  1878,  of  the  district  court,  with- 
out a  jury,  upon  the  following  agreed  statement  of  facts: 

^'It  isnereby  stipulated,  and  agreed  by  and  between  the  plain- 
tiS  and  defendant  above  named,  tliat,  subject  to  all  legal  objections 
to  the  sufficiency  of  the  petition  filed  m  said  caose  now  here 
made  by  the  defendant  as  constitnting  no  cause  of  action  ^^nst  it, 
and  the  like  objection  against  the  answer  now  here  made  by  the 
plainti£E  for  like  reasons,  flie  following  are  the  facts  in  said  cause 
snbject  to  saeh  objections  as  may  be  made  by  either  party  to  said 
action  and  exceptions  to  be  preserved  to  the  rulings  thereon. 

"  Ist.  That  all  Uie  allegations  of  fact  in  said  petition  set  ont  are 
tme,  except  the  fifth  paragraph  or  subdivision  thereof,  and  any 
legal  concluBion  or  allegation  of  law  in  said  petition  contained. 

"  2d.  That  tlie  homestead  entir  of  the  plainti:S  as  alleged  in  his 
petition  was  on  the  22d  day  of  July,  1873,  cancelled  by  the  order 
and  decision  of  the  Secretary  of  the  Department  of  the  Interior  of 
the  United  States. 

*'  3d.  That  the  land  described  in  said  petition  is  situated  more 
than  twelve  miles  from  the  line  of  the  defendant's  railway,  and 
within  twenty  miles'  limit  therefrom,  and  within  the  indemnity 
limits  provided  bv  the  grant  of  lands  to  defendant  as  alleged  in  the 
answer  of  the  deiendant  in  this  action. 

"  4th.  That  parallel  to  the  said  land  the  defendant's  line  of  def- 
inite location  was  made  and  established  on  the  29th  day  of  Septem- 
ber, 1866,  and  a  map  thereof  was  filed  in  the  office  of  the  Secretary 
of  the  Interior,  December  3d,  1866. 

"  5th.  That  on  the  1st  day  of  April,  1867,  the  honorable  the 
Secretary  of  the  Department  of  the  Intenor  of  the  United  States 
ordered  the  withdrawal  of  the  said  land,  among  others,  from  mar- 
ket and  homestead  entry. 

"  6th.  That  the  allegations  of  the  answer  of  the  defendant,  ex- 
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oepting  the  allegations  of  general  denial,  are  trae,  ezoepting  oon- 
clnaionB  of  law  in  aaid  answer  contained. 

"  7.  That  one  Asa  Hall  set  op  a  claim  to  and  made  homestead 
entry  of  the  east  half  of  the  sonth-east  quarter  of  section  eighteen, 
in  townehip  eighteen,  of  range  eight,  east,  the  same  being  the  land 
deecribed  in  the  plaintifi's  petition. 

"That  SQch  homestead  entr^  was  made  Jannarr  5,  1863,  and 
afterwards — to  wit,  on  the  26th  of  January,  1867 — the  said  home- 
stead entry  was  cancelled  hy  the  order  of  the  Secretary  of  the  De- 
partment of  the  Interior.  This  claim  of  Asa  Hull,  and  homestead 
entry,  and  all  proceedings  therennder,  are  objected  to  by  defend- 
ant for  the  reason  that  the  same  are  irrelevant  and  immaterial. 

"  8.  That  on  Jannary  5,  1876,  the  said  land  was  patented  by  the 
TTnited  States  to  the  defendant  in  accordance  with  selection  there- 
tofore made  by  the  defendant,  to  wit,  on  the  6d  day  of  September, 
1875,  which  selection  was  on  December  22, 1876,  approved  by  the 
SecretiuT  of  the  Interior. 

"  9.  That  plaintiff  complied  with  all  the  provisions  of  the  home- 
stead law  with  reference  to  securing  said  land  to  himself. 

"  The  Gonclnsions  of  law  to  be  made  by  the  conrt  from  the  above 
agreed  statement  of  facts  are  to  be  reduced  to  writing,  and  the  de- 
cision and  indgment  of  the  ooort  made  thereon,  and  sut^  conclnaions 
of  law  and  judgment  to  be  excepted  to  by  the  party  prejadiced 
thereby  and  noted  by  the  court. 

"  This  stipulation  to  be  filed  by  the  clerk  of  said  court  with  the 
record  in  this  cause,  and  to  be  referred  to  by  either  party  hereto." 

The  case  was  taken  under  advisement  till  February  8,  1879, 
when  the  court  rendered  its  decision  that  at  the  commencement  of 
the  action  the  plaintiS  was  the  owner  and  in  posseeeion  of  the  land ; 
that  the  defendant  had  no  interest  therein,  and  that  the  title  ex- 
ecuted by  the  Secretary  of  the  Interior  to  the  land  was  void.  Judg- 
ment having  been  rendered  barring  the  M.,R.  and  T.  Ry.  Co.  from' 
setting  up  any  title  to  the  land,  and  adjudging  it  to  pay  all  costs,  it 
excepted,  ana  has  brought  the  case  here. 

D.  Kelso,  for  plaintin  in  error : 

1.  The  admitted  fact  that  Hull  had  entered  this  land,  January 
5, 1863,  which  entry  was  afterward  cancelled  by  order  of  the  Secre- 
tary of  the  Interior,  does  not  help  the  defeno&nt  in  error.  The 
Secretary  having  annulled  this  entry,  the  presumption  is  that  his 
decision  was  founded  on  good  and  sniGcient  grounds  in  law ;  and  so 
far  as  Noyes  is  concerned,  this  decision  is  conclusive  as  to  him. 
The  entry  of  Hull  being  a  nollity,  and  the  land  in  question  being 
public  land,  and  the  line  of  the  company's  road  being  definitely 
fixed  on  September  29, 1866,  and  opposite  to  it,  prior  to  the  entiy 
of  Noyee,  and  the  mnp  thereof  being  filed  with  the  Secretary  of  the 
Interior,  December  3, 1866,  it  follows  that  from  this  time  the  grant 
covered  by  the  act  of  Congress  of  July  26, 1866,  attached  to  the  unds 
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Oil  each  side  of  such  line,  and  that  in  the  month  of  Febmary,  1867 
— the  date  of  the  alleged  entiy  of  Koyes — the  land  was  not  aabject 
to  homestead  entry.     (23  £as.  167, 174.) 

The  pretended  entry  by  the  defendant  in  error  of  the  land  in 
qneetion,  in  February,  1867,  wae  also  cancelled  by  order  of  the  Secre- 
tary of  the  interior,  for  the  evident  reason  that  the  land  was  not 
then  snbject  to  homestead  entry — it  having  before  that  time  inured 
to  the  benefit  of  the  railway  company.  But  the  defendant  in  error  in- 
sisted in  the  trial  conrt,  and  will  now  insist,  that  because  the  Secretary 
of  the  Interior  had  not  withdrawn  the  land  from  market,  and  home- 
stead and  preemption  entry,  in  Febmary,  1867,  it  was  not  embraced 
in  the  lands  innnng  to  the  benefit  of  the  railway  companyat  the  time 
of  its  definite  location,  and  that  it  was  then  subject  to  his  homeatead 
claim,  and  the  Secretary's  decision,  as  against  him,  is  a  mistake  of 
law. 

Onr  answer  to  this  is,  that  the  railway  company's  title  to  the  land 
is  derived  from  the  act  of  Congrese  granting  it,  and  is  not  subject 
to  be  defeated  by  the  ladies  of  a  government  officer  in  failing  to 
diBchai^  a  duty  enjoined  on  him  by  law.  The  langnage  of  the 
act  is:  "There  is  hereby  granted,"  etc.  It  took  effect  when  the 
line  of  the  route  of  the  railway  company  was  definitely  located,  and, 
eo  instant!,  vested  title  in  the  company  to  the  lands  granted  on  each 
side  of  its  road.    (24  Kas.  6730 

As  soon  as  the  maps  of  snch  line  were  filed  with  the  Secretary, 
the  lav  made  it  his  duty  to  withdraw  the  lands  granted  by  the  act. 
How }  "In  soch  manner  as  may  be  beet  calculated  to  effect  the  pur- 
poses of  this  act  and  subserve  the  public  interest"  The  act  no- 
where provides  that,  ehonld  the  Secretary  fail  to  perform  this  duty, 
that  the  grant  of  luid  intended  to  be  conveyed  thereby  should  be 
inoperative  and  revert  to  the  Govonm^t.  (Act  of  July  36, 1866, 
§20 

The  claim  of  Hnll  to  the  landhaving  been  cancelled,  and  he  having 
alnndoned  it,  the  land  was,  at  the  time  of  the  definite  location  m 
the  railwaj',  September  39, 1866,  or  when  the  maps  thereof  were 
filed  in  the  office  of  the  Secretary  of  the  Interior,  December  3, 1866, 
public  land,  and  the  gruit  to  the  railwaT  compaDy  then  attached. 
r24Km.732.)  '  '        '^ 

In  deciding  the  claim  of  Noyes  to  this  land  adverseh'to  him,  the 
BecretaiT  of  the  Interior  Bimply  followed  the  rule  of  the  depart- 
ment as  laid  down  in  Boyd  v.  The  B.and  M.  R.  B.  (Copp'sLand 
Iawb,  in\ 

8.  N.  Wood  and  0.  M.  Foster,  for  defendant  in  error : 

Oni  the  facts  agreed  upon,  it  is  clear  that  a  homestead  right  in 
favor  of  Hnll  had  attached  to  the  land  in  controversy,  and  hence  it 
was  not  included  within  the  terms  of  the  n'ant.  Tue  decision  in 
the  case  of  Boyd  v.  The  B.  and  M.  E.  R.  (Copp's  Land  Laws,  892), 
holds  that,  when  a  homestead  right  attached  to  land  at  the  time  of 
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the  grant,  that  in  case  of  an  abandonment  of  the  homestead,  the 
land  reverted  to  the  Gorernment,  and  not  to  the  eaid  railroad  com- 
pany. This  decision  was  afterward  limited  so  as  to  hold  that  there 
most  be  a  valid  enbsisting  homeetead  right  at  the  time  the  land 
grant  took  effect,  in  order  to  exempt  the  land  from  its  operation. 
Under  tlie  agreed  statement  of  facts  it  most  be  assumed  that  Hnll's 
homestead  entry  was  valid  and  la  fall  force  on  the  3d  of  December, 
1866,  and  hence  not  included  in  the  grant. 

But  we  claim  farther,  that  this  luid  was  never  indnded  within 
the  land  grant.  The  act  of  Congress  under  which  the  plaintifE  in 
error  clums,  unlike  other  land  grtmts,  provides  that  the  Secretary 
of  the  Interior  shall  withdraw  the  land  granted  by  the  act  &om 
market  as  soon  as  the  company  shall  file  with  him  maps  of  its  line, 
designating  the  route  thereof.  This  we  understand  to  mean  the 
land  within  the  ten-mile  limit.  The  act  farther  provides  that  in 
case  it  shall  appear  after  the  line  of  said  road  is  definitely  located 
that  any  section  or  part  thereof  has  been  sold  by  the  United  States, 
or  that  the  right  of  homestead  or  preemption  nas  attached  to  the 
same,  that  the  Secretary  of  the  Interior  smll  cause  an  equal  amount 
of  land  to  be  selected  nearest  to  such  sections,  and  that  each  laud 
shall  be  reserved  and  held  for  the  nee  of  the  company  by  the  Secre- 
tary of  the  Interior,  This  langnage  does  not  give  to  the  railway- 
company  any  vested  rights  in  land  outside  the  ten-mile  limit,  until 
the  same  is  selected  by  tlie  Secretary  of  the  Interior.  The  grant  of 
Congress  does  not  attach  to  the  land  until  the  8electi<m.  Now  in 
this  case  the  selection  of  ]and  was  not  made  until  eight  and  a  half 
years  after  the  plaintiff's  homestead  entry,  and  long  after  he  had 
made  his  final  payment  and  proof. 

On  this  proposition  there  does  not  seem  to  be  any  question  to  be 
settled  i  it  is  in  fact  not  an  open  qneetion.  (Kyan  v.R.  R.  Co.,  99 
U.  S.  386.) 

Plaintiff  in  error  claims  that  it  has  title  to  this  land,  becanse  it 
was  the  duty  of  the  Secretary  of  the  Interior  to  withdraw  the  land 
as  soon  as  he  received  maps  of  the  company's  rouje.  Very 
likely  the  railway  company  could  have  compelled,  by  mandamus, 
the  Secretary  of  the  Interior  to  withdraw  the  land  or  make  the  selec- 
tion. Bnt  tnis  was  not  done.  We  claim  that  the  grant  attached 
only  after  a  selection  of  land  had  been  made  by  the  Secretary  of  the 
Interior,  which  could  not  be  done  until  it  was  first  ascertained  what 
the  deficiency  was.  The  cases  cited  by  counsel  for  plaintiff  in 
error  pass  only  on  the  question  as  to  the  time  when  the  reepective 
rights  of  the  railway  company  and  homesteads  attadi,  and  have  no 
bearing  on  the  questions  in  this  case. 

HoBTON,  C.  J.— It  is  disclosed  by  the  record  that  Noyes,  possess- 
ing all  the  legal  qualifications  to  enter  and  homeetead  a  portion  of 
the  "  pnblic  land,  filed  his  declaratory  statement  and  entered  at  the 
local  land  office  tiie  land  in  controversy,  in  the  month  of  February, 
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1867 ;  and  that  afterward  he  complied  with  all  the  other  provifiions 
of  the  homestead  lav  with  reference  to  secarmg  the  land  to  him- 
Belf,  Notwithstanding  these  things,  it  is  contended  by  the  M,,  K. 
and  T.  Ry.  Co.  that  the  homeeteaa  entry  was  properly  cancelled  by 
the  Secretary  of  the  Department  of  the  Interior  on  the  22d  of  Jnly, 
1873,  and  the  land  legally  patented  to  the  company  on  tJhe  5th  of 
January,  1876,  nnder  the  provisioufl  of  the  act  of  Congress  of  July 
36, 1866,  granting  land  to  the  State  of  Kansas  to  aid  in  the  constrac- 
tion  of  the  southern  branch  of  the  Union  Pacific  B.  K.  and  tele- 
graph, from  Fort  Eiley,  Kansas,  to  Fort  Smith,  Arkansas.  The 
sections  of  the  act  which  the  railroad  company  claims  as  decisive  in 
its  favor  are  as  follows : 

"  That  for  the  purpose  of  aiding  the  Union  Pacific  R.  R.  Co., 
BOQthem  branch,  the  same  being  a  corporation  organized  nnder  the 
laws  of  the  State  of  Kansas,  to  construct  and  operate  a  railroad  from 
Fort  Riley,  Kansas,  or  near  said  military  reservation,  thence  down 
the  valley  of  the  Neosho  River  to  the  southern  line  of  the  State 
of  Kansas,  with  a  view  to  an  extension  of  the  same  through  a  por^ 
tion  of  the  Indian  Territory  to  Fort  Smith,  Arkansas,  there  is  here- 
by granted  to  the  State  ot  Kansas,  for  the  use  and  benefit  of  said 
railroad  company,  every  alternative  section  of  land,  or  parts  there- 
of, designated  by  odd  numbers,  to  the  extent  of  five  alternate  sec- 
tions per  mile  on  each  side  of  said  road,  and  not  exceeding  in  all 
ten  sections  per  mile;  bnt  in  case  it  shall  appear  that  the  United 
States  have,  when  the  line  of  said  road  is  definitely  located,  sold 
any  section,  or  any  part  thereof,  granted  as  aforesaid,  or  that  the 
ri^t  of  preemption  or  homeBtead  settlement  has  attached  to  the 
same,  or  that  the  same  has  been  reserved  by  the  United  States  for 
any  parpose  whatever,  then  it  shall  be  the  duty  of  the  Secretary 
of  the  Interior, to  cause  to  be  selected  for  the  purposes  aforesaid, 
from  the  public  lands  of  the  United  States  nearest  to  the  sec- 
tions above  specified,  so  much  land  as  shall  be  equal  to  the  amount 
of  sacli  lands  as  the  United  States  have  sold,  reserved,  or  otherwise 
appropriated,  or  to  which  the  right  of  homestead  settlement  or  pre- 
emption has  attached,  as  aforesaid,  which  lands,  thus  indicated  by 
the  direction  of  the  Secretary  of  the  Interior,  shall  be  reserved  and 
held  for  the  State  of  Kansas  for  the  nse  of  said  company  by  the 
said  secretary  for  the  purpose  of  the  construction  and  operation  of 
said  railroad,  as  provided  by  this  act ;  Provided,  That  any  and  all 
lands  heretofore  reserved  to  the  United  States  by  any  act  of  Con- 
gress, or  in  any  other  manner  by  competent  authority,  for  the  pur- 
pose of  aiding  in  any  object  of  mtemal  improvement  or  other  pur- 
pose whatever,  be  and  the  same  are  hereby  reserved  and  excepted 
irom  the  operation  of  this  act,  except  so  far  as  it  may  be  found 
necessary  to  locate  the  route  of  sajd  road  through  such  reserved 
lands,  in  which  case  the  right  of  way,  two  hundred  feet  in  width, 
ia  hereby  granted,  subject  to  the  approval  of  ihe  President  of  the 
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TTnited  States :  And  provided,  further,  That  said  lands  hereby 
granted  shall  not  be  selected  beyond  twmtj  miles  from  the  line  of 
said  road." 

'*  Ssc.  4.  That  as  soon  as  said  oompanv  shal)  file  with  the  Secre- 
tarr  of  the  Interior  maps  of  its  line,  designating  the  route  thereof, 
it  Boall  be  the  datj  of  said  secretarr  to  withdraw  from  the  market 
the  lands  eranted  by  this  act,  in  such  manner  as  may  be  best  calcu- 
lated to  effect  the  porposes  of  this  act  and  sobeerve  the  public  in- 
terest." 

The  argument  of  connsel  for  the  railway  company,  upon  the 
statute  ie,  that  as  the  line  of  the  road  was  definitely  located  on 
September  29th,  1866,  on  the  ground  opposite  to  the  land  in  ques- 
tion, while  it  was  public  land,  and  before  the  entry  of  Noyea,  and 
as  a  map  thereof  was  filed  wi^  the  Secretary  of  the  Interior  on  De- 
cember 3d,  1866,  the  grant  covered  by  the  statute  attached  to  the 
lands  on  each  aide  of  the  road,  embracing  both  the  ten-mile  and  the 
indemnity  limits,  and  as  the  land  waawimin  the  indemnity  limit  in 
February,  1867  (the  date  of  Noyee's  entry),  it  was  not  subject  to 
homestead  entry ;  that  as  the  railroad  oompaoy  derived  its  title 
to  the  lands  granted  from  the  act  of  Congress,  it  was  not  sobject  to 
be  defeated  by  the  laches  of  a  government  officer  in  failing  to  dis- 
charge a  duty  enjoined  by  the  act;  that  as  the  act  required  the 
Secretary  of  the  Interior  to  withdraw  all  lands  granted,  on  the  filing 
of  the  map  of  the  line  of  the  road  in  his  office,  his  ref oeal  or  faiT 
ore  to  withdraw  the  land  from  homestead  or  other  entryuntil  after 
Noyes's  entry  does  not  affect  the  title  of  the  company,  or  concern 
this  controTeFBy.  The  aigument  is  fallacious  and  nnaound,  because 
its  premises  are  not  supported  by  the  statute.  When  the  road  was 
demiitely  located,  the  right  of  the  company  to  the  odd  sections 
within  uie  ten-mile  limit  became,  ipso  facto,  fixed  and  absolute. 
Its  title  thereto,  which  was  previously  imperfect,  acquired  precis- 
ion, and  became  attached  to  the  land.  With  respect  to  me  in- 
demnity, or  "lien  lands,"  as  they  are  called,  and  which  are  outside 
of  the  ten-mile  limit,  but  within  twenty  miles  from  the  line  of  the 
road,  the  right  was  only  a  float,  and  attached  to  no  specific  tracts 
until  the  selection  was  actually  made  by  the  Secretary  of  the  Inte- 
rior. To  the  land  within  the  secondary  orindemnity  territory,  from 
which  the  deficiency  in  the  ten-mile  limit  was  to  be  supplied,  the 
railroad  company  had  not  and  conld  not  have  any  claima,  until 
specially  selected  for  the  pmpose  of  supplying  the  aeficiency,  (L. 
L.  &  G.  K.  R.  Oo.  V.  United  States,  2  Otto,  741 :  Ryan  u.  R.  R. 
Co.,  99  U.  S.  382;  A.,  T.  and  S.  F.  R.  R.  Co.  v.  Kotiwood,  ante, 
p.  292.) 

As  Noyes  made  his  homestead  entry  prior  to  any  withdrawal  of 
the  land  from  sale  or  entry,  and  before  any  selection  had  been  made 
of  it  to  help  satisfy  a  deficiency  in  the  odd  seetions  in  the  ten-mile 
limit,  and  as  his  homestead  was  a  part  of  the  "public  lands"  ateucb 
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entiy,  ths  attempted  teleotioo  afterward  of  this  tract  "bj  the  secre- 
tary to  Hopply  a  aefioieii97  was  withoat  aathority  of  the  statute.  Tte 
patent  usaed  to  the  company  was  without  warraat  of  law.  The 
various  dedriouB  of  this  court  to  which  coimeel  of  the  railroad 
coDipanj  refers  are  iu  no  way  in  oonflict  with  these  conclusions, 

iNoyee  has  the  paramouut  right  to  the  laniji,aod  the  jndg^nent  of 
the  district  court  will  be  affirmed. 

All  the  joBticee  ooncnrring, 

Sm  note,  p.  Ul. 


GsoBOE  W.  GannrKi,  H.  P.  Embbt,  Johm  BoBnreow,  Joseph 
TBOBinoH,  Mabt  L.  Bbuoe,  A.  HAUHOin),  S.  £.  Oqbobh,  E.  £, 
OsBoax,  GsoBOB  iri.BioH,  W.  D.  Packabd,  Johh  Slates,  Jacob 
Wbaxlise,  Ltdia  DnsEAH,  Andrew  Wiuono,  JId.  pBHinsToif, 
Geoboe  DABLmo,  A.  L.  Bell,  Chablbs  Bbown,  Ebenbzeb 
Tbbfet,  YioLBTrA  Bofeb,  B.  H.  Lathbop,  JoHir  Bkuoe,  B.  B. 
B.  DmroAJs,  ahd  William  Bkuoe 


T&E  CmoAoo,  Book  Iblasd,  abd  Paoetjc  R.  B.  Co.,  Okablbs 
Btdabt,  aad  Jokh  ToHLDieoir. 

(UniUd  BtaUi  Supreme  (hwt.     October  Term,  1881.) 

Under  the  act  of  CoDsiTees  of  Hat  III,  18M,  mntiDg  to  a  State,  for  the 
nnipoee  of  building  •  r^road,  oertaui  laoda  witnin  fifteen  mile*  of  the  then 
Intended  looation,  and  the  mnendator;  sot  of  Juoe  3,  1864,  extending  the 
limit  to  tww^  roilas,  the  land  being  then  granted  bj  the  State  to  the  rail- 
road: StU,  tbat  a  Tested  title  to  the  landa  passed  b;  euch  act,  which  was 
not  forfeited  by  a  snbaequeiit  chanse  of  location  of  the  road  authorised  b; 
act  of  CoDgreaa;  and  Ibat  eren  if  aucn  change  of  looation  worked  a  forfeiture, 
the  title  remained  in  the  road  until  proceeding  bj  the  partiei  to  which  the 
forMttnre  soorued  diTcited  It,  aud  auch  forfeiture  oanoot  be  aaaerted  a*  a 
defence  hy  a  diaaeiuw,  but  is  a  question  entirely  between  the  parties  to  the 
grant. 

Ebbob  to  the  Supreme  Court  of  the  Btate  of  Iowa. 

8.  8.  Henkle  ana  John  B.  Hauke,  for  plaintifis  iu  error. 

Thomas  F.  Withrow,  for  defendants  in  error. 

MiLLEB,  J. — This  is  a  writ  of  error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Actions  in  the  nature  of  ejectment  were  brought  by  the  railroad 
company  affaiufit  numerous  peraons  in  different  courts  of  the  State 
of  Iowa,  which,  on  appeals  to  the  Supreme  Court,  where  heard  and 
decided  together  by  stipnlation,  and  the  judgments  in  the  lower 
courts  in  favor  of  plaintiS  were  aSirmcd. 
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The  pl&intiff  asserted  title  ncder  the  act  of  ConereeB  of  May  IS, 
1856,  granting  lands  t»  the  State  of  Iowa  for  railroad  pnrpoeefl, 
and  the  counsel  of  plaintifEs  in  error  correctly  states  in  nis  brief 
that  the  only  gueetion  presented  hy  the  record  la  whether  the  rail- 
road companv  ha&  under  that  grant,  acquired  title  to  anj  landa 
within  the  old  fifteen-mile  limits  of  the  Mississippi  and  MiaBOtui 
R.  R,  Co.,  certified  to  the  State  under  the  grant  by  the  Depart- 
ment of  the  Interior  for  the  benefit  of  that  company,  bat 
which  were  left  outside  of  the  new  twenty-mile  limits  by  a  change 
of  location  of  the  old  line,  made  by  the  present  company  under  the 
act  of  Gongreee  of  Jane  2,  1864,  amendatory  of  the  act  of  May  15, 
1856. 

The  materia!  facte  on  which  the  decision  of  this  qnestion  depends 
may  be  thus  soccinctly  stated :  By  the  act  of  May  15,  1856,  Con- 
ereaa  mode  a  grant  to  the  State  of  Iowa  for  the  purpose  of  aiding 
m  the  constraction  of  foar  railroads  across  the  State  from  points 
on  the  MisBissippi  River  to  points  on  the  Missonii  River.  One  of 
these  was  a  road  from  Davenport  to  Councul  BlnfEs.  The  grant 
was  of  every  alternate  section  of  land  designated  by  odd  nnmberB, 
for  eiz  sections  in  width,  on  each  side  of  sajd  roads ;  and  in  case  it 
should  appear  that  the  United  States  had,  when  the  lines  or  routes 
of  said  roads  were  definitely  fixed,  sold  any  sections  (u*  parta  of 
eections  granted  aa  aforeaaiti,  or  the  right  of  preemption  had  at- 
tached to  the  same,  then  the  State,  by  its  agent  or  agents,  might 
select  other  odd  sections  in  lien  of  those  thus  deficient,  within  a 
limit  of  fifteen  milee  on  each  side  of  said  roads. 

The  State  of  Iowa,  by  an  act  of  its  Legislature  ap^ved  July  14, 
1856,  granted  to  the  Miasiseippi  and  Miseonn  R.  R.  Co.  die 
lands  which  were  by  the  act  of  Congress  appropriated  to  the 
ooDBtmction  of  the  road  from  Davenport  to  Council  Blnffe.  That 
company  accepted  the  grant,  and  on  the  11th  day  of  September, 
1856,  filed  in  the  General  Land  Office  at  Washington  a  map  show- 
ing the  roate  which  it  had  adopted  for  its  road,  some  onimportant 
corrections  of  which  were  made  by  another  map  filed  April  1, 1857. 

On  the  4th  of  September,  1858,  the  agent  of  the  company  and 
the  State  reported  to  the  General  Land  OEBce  the  selection  of  lands 
in  lien  of  those  which  had  been  sold  or  were  otherwise  deficient, 
and  on  the  27th  of  December,  1858,  the  lands  thus  selected  and 
those  which  were  in  place  were  certified  to  the  State  of  Iowa  by 
the  Commissioner  of  the  General  Land  Office.  These  lands  in 
place  and  lands  selected  and  certified  to  the  State  under  the  act  of 
1856  include  all  the  lands  in  controversy  in  this  snit. 

By  an  act  approved  July  2,  1864,  Congress  authorized  a  change 
of  location  of  tbia  road  in  the  nacompleted  part  thereof,  so  as  to 
secure  a  better  and  more  expeditions  line  for  connection  with  the 
Iowa  branch  of  the  Union  Pacific  R  R.,  and  the  plaintiff  cor- 
poration, which  bad  succeeded  to  all  the  ri^ts  of  &e  Mississippi 
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and  Missouri  IL  B.  Co.,  availed  itself  of  the  privilege  thus 
conferred,  and  so  changed  the  roate  as  to  place  it  at  some  points 
south  of  the  fifteen-niile  limit  of  the  grant,  ae  ascertained  by 
the  firet  location,  and  the  road  was  completed  on  this  location  to 
Council  Bluffs  in  1869.  After  all  this  the  plainti^  in  error,  who 
were  defendants  below,  settled  upon  the  lands  in  controversy, 
which  were  within  the  limits  of  tne  location  made  in  1856,  and 
without  the  twenty-mile  limit  of  the  amendatoir  act  of  1864,  whidi 
will  be  presently  noticed,  and  proceeded  by  tne  appropriate  steps 
to  assert  rights  under  the  homestead  and  preemption  laws  of  the 
United  States.  The  officers  of  the  land  department  refused  to  rec- 
ognize their  right  to  do  so,  but  being  in  possession,  and  sued  for 
it  by  the  railroad  company,  they  say  the  company  has  no  title,  be- 
canse  it  lost  whatever  right  it  had  to  the  lands  by  the  change  of  the 
location,  and  because  locating  the  road  as  now  completed  does  not 
bring  these  lands  within  the  limit  of  either  the  original  grant  or 
the  amendatory  act  of  1864. 

Two  inquiries  ore  thus  suggested,  namely :  Had  the  railroad  com- 
pany acquired  title  or  a  vested  right  to  the  lands  in  controversy 
before  the  act  of  1864,  and  before  the  change  of  location  ?  And  if 
it  had,  what  was  the  ^ect  of  that  change  on  the  right  of  the  com- 
pany to  the  land  left  by  the  change  ontside  of  the  limits  prescribed 
by  both  acts  t 

The  grant  under  the  act  of  1856  was,  as  has  been  often  said,  a 
grant  in  prtesenti,  and  though  esactly  what  this  means  has  been  the 
subject  of  much  controversy,  we  think  its  ascertainment  is  not  dif- 
ficult. The  only  doubtful  element  of  the  problem  of  the  location 
is  the  road,  which  by  the  terms  of  tlieee  grants  is  necessary  to 
identify  the  sections  granted  on  each  side  of  it.  Whenever  that  iS' 
done  so  that  a  surveyor  or  the  officers  of  the  land  department  can 
protract  the  line  of  the  route  on  the  maps  of  the  public  lands 
within  the  limit  of  the  grants,  the  identity  of  the  lands  granted 
is  mathematically  ascertained,  and  the  title  relates  back  to  £e  date 
of  the  grant. 

So  far  as  lands  are  found  in  place  when  this  is  done,  not  coming 
within  the  exceptions  as  sold  or  held  under  preemption,  the  title, 
or  at  least  the  right  to  this  land  in  place,  is  at  once  vested  in  the 
State  or  in  the  company  to  which  the  State  has  granted  it,  and  the 
means  of  ascertaining  precisely  what  lands  have  passed  by  tlie 
grant  is  to  be  found  in  tne  map  of  the  line  of  the  road,  which  is 
nted  in  the  G-eneral  Land  Office  under  provisions  of  the  statute. 
As  regards  the  lands  to  be  selected  in  lieu  of  those  lost  by  sale  or 
otherwise,  it  may  be  that  no  valid  right  acemee  to  any  particular 
section  or  part  of  a  section  until  tlie  selection'  is  made  and  reported 
to  the  land  office,  and  possibly  not  then  until  the  selection  is  ap- 
proved by  the  proper  officer. 

None  of  these  difficulties  arise  in  the  present  case.  The  location 
«A.ftKR  Cos.— 39 
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vaB  made  and  the  map  filed  in  the  land  office,  the  selection  of  lien 
landB  was  made  and  the  selection  approved,  and  the  entire  list  was 
regrolarlT  certified  to  the  State  of  Iowa  as  early  as  December,  1858, 
and  with  this  certificate  the  last  act  of  the  United  States  which 
could  in  any  event  be  held  necessary  to  pasdmr  the  title  was  per- 
formed, and  either  the  State  of  Iowa  or  tlie  reread  company — it 
is  immaterial  which  for  the  purposes  of  this  snit — ^had  become  in- 
vested with  the  full  legal  title  to  the  lands  so  certified. 

In  this  condition  of  afFairs  the  Mississippi  and  Hiesonri  K.  B. 
Co.  made  a  mortgage  on  its  road  ana  franchises,  which  also 
included  the  lands  granted  by  Congress  to  the  State  and  by  the 
State  to  that  company,  to  obtain  money  tobnild  its  road.  It  com- 
menced at  Davenport,  on  the  Hissouri,  and  had  constnicted  the 
road  westwardly  one  hundred  and  thirty  miles  when  the  act  of  1 S64 
was  passed.  In  1866  the  mortgage  above  mentioned  was  foreclosed, 
and  the  Chicago,  Bock  lalana  and  Pacific  Co.,  ander  sale  at 
this  foreclosure  proceeding,  and  bv  subseqaent  consolidation,  be- 
came the  owner  of  tJie  road,  the  muichisee  and  the  lands  ol  the 
Miseiaeippi  and  Missouri  Co. 

The  entire  legal  title,  therefore,  to  their  land  had  passed  for  a 
valuable  consideration  to  this  companv. 

Did  their  construction  of  the  roaa  on  the  new  line  annul  or 
defeat,  without  further  action  on  the  part  of  the  United  States,  the 
title  thus  vested !  It  would  have  been  competent  for  Congress  to 
have  made  it  a  condition  of  the  change  of  location  that  the  lands 
within  the  six  miles,  or  the  fifteen-mile  limit  of  the  old  line,  and 
not  within  the  twenty-mile  limit  of  the  new  line,  should  revert  to 
the  United  States,  so  far  as  the  title  of  the  company  was  concerned. 
But  it  did  not  make  any  such  condition.  If  no  law  had  been  passed 
authorizing  the  change  of  route,  it  is  possible  the  government  might 
have  reclaimed  these  lands  as  forfeited  by  reason  of  the  change,  to 
which  it  had  not  consented.  But  Congress  did  consent  to  the 
change  without  any  declaration  affecting  the  title  already  vested  io 
the  company. 

The  second  section  of  the  act  of  1864  provided  for  a  grant  of 
land  on  each  side  of  the  new  location,  and  for  lien  lands  when  those 
could  not  be  found  to  an  amount  equal  to  that  granted  by  the 
original  act  of  1856,  and  it  extended  the  limit  for  selecting  lieu 
lands  to  twenty  instead  of  fifteen  miles. 

It  is  ai^ed  that  the  lands  thus  granted  were  intended  as  a  sub- 
stitute for  those  accruing  to  the  company  under  the  first  location, 
and  that  the  latter  necessarily  reverted  to  the  grantor ;  that  it  was 
the  policy  of  the  government  that  the  lands  granted  should  be 
alongside  of  the  road,  and  that  the  lands  retained  by  the  govern- 
ment should  thereby  be  enhanced  in  value.  We  are  not  prepared 
to  deny  that  if  tho  railroad  company  had  accepted  or  received  lands 
under  the  act  of  1861,  and  the  case  was  unembarrassed  by  the  rights 
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of  sabaeqaent  pnrchaBerB  or  mortgagees,  tlie  United  States  eoald, 
by  a  judicial  proceeding,  enforce  tne  principle  that  an  exchange  of 
lands  was  intended. 

But  thiB  would  arise  from  no  ezprees  langnage  of  the  act  of  Coa- 
sress  or  agreement  with  the  company,  bnt  a&  a  jnat  and  proper  in- 
ference from  the  whole  transaction. 

There  is,  however,  no  evidence  that  the  company  ever  received 
any  land  under  the  act  of  1864,  or  asserted  a  claim  to  such  land. 
It  appears  affirmatively  that  it  never  filed  with  the  Gleneral  Land 
Office  a  map  of  ite  new  route  until  1870,  a  year  after  the  road  was 
completed,  and  it  is  fair  to  presume  that  if  it  intended  to  assert  a 
claim  to  land  under  the  changed  location,  it  would  have  filed  its 
map  when  the  change  was  mMe  or  determined  on.  We  do  not 
think  the  act  can  be  construed  to  forfeit  the  lands  to  which  thej 
had  title,  when  they  claimed  none  under  the  act  of  1864. 

Another  point  equally  fatal  to  piaintiSs  in  error  is,  that  the 
assertion  of  a  right  by  the  Unit^  States  to  the  lands  iu  controversy 
was  wholly  a  matter  "between  the  government  and  the  railroad  com- 
pany, or  itfi  grantors.  The  legal  title  remains  where  it  was  plaeed 
before  the  act  of  1864.  If  the  government  desires  to  be  reinvested 
with  it,  it  most  be  done  by  some  judicial  proceeding,  or  by  some 
act  of  tiie  government  asserting  its  right  It  does  not  lie  in  the 
mouth  of  every  one  who  chooses  to  settle  on  these  lands  to  set  up  a 
title  which  the  government  itself  can  only  assert  by  some  diract 
proceeding. 

These  plaintiff  had  no  right  to  stir  up  a  litigation  which  the 
parties  interested  did  not  desire  to  be  started.  It  might  be  other- 
wise if  tlie  legal  title  was  in  the  government.  Then  t£e  land  would 
be  subject  to  homestead  or  preemption  rights.  But  the  legal  title 
is  not  in  the  government,  and,  as  we  have  already  shown,  the  eqaity 
is  more  than  doubtful.  (Sehnlenberg  v.  Hamman,  31  Wall.  44 ; 
Tucker  v.  Ferguson,  22  Wall.  5270 

The  judgment  of  the  Supreme  Court  of  Iowa  Is  affirmed. 

Affirmed. 

The  eight  casea  above  reported  coaatitute  a  very  valUAble  contribution  to 
our  knowledge  on  the  anblect  of  gnuita  of  public  lands  to  railroad  compauiea. 
Thia  branch  of  the  law  is  Indeed,  to  a  very  great  degree,  regulated  by  etatute, 
ao  that  each  case  as  it  arises  turns  for  its  decision  almost  wholly  upon  the 
cocstructioa  of  the  particular  legislative  enactment  involved.  Congress  hat, 
bowever,  seen  fit  to  frame  all  the  statutes  passed  bj  It  upon  this  aubiect  In 
pretty  nearly  the  same  manner.  An  opportunity  is,  therefore,  afloraed  of 
stating  in  a  general  way  the  conclusions  at  which  the  courts  have  arrived  in 
their  uljudicationg  on  those  statutes,  and  such  is  the  aim  of  the  present  note. 

Where  agrant  of  land  is  made  in  aid  of  a  railroad  company,  the  act  making 
the  grant  providing  that  no  title  shall  pass  until  certain  conditions  are  com- 
plied with,  no  vested  right  is  acquired  by  the  company  until  the  conditions 
are  fulfilled,  and  until  that  time  the  grant  mavsccordingly  be  withdrawn  or 
auDuUed.  Rice  e.  R.  B.  Co..  1  Black.  8t>8.  Where,  however,  such  oondi- 
tioos  are  complied  with  the  title  becomes  an  absolute  one  and  CoDgreM  oan- 
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not,  by  gubsequent  legialation,  impose  aaj  other  qualificadoBB,  restrictioni  or 
condiiioQ?,  with  reference  thereto.  Counties  of  Cass,  etc,  c.  Land,  suprs, 
p.  404. 

And  8tste  taxation  cannot  be  imposed  upon  lands  granted  by  the  United 
Btates  until  the  right  to  a  patent  exists,  uL  preliminarj  steps  having  been 
taken  xa  accordance  with  the  terms  of  the  act  making  the  grant.  B.  R.  Co. 
«.  Prescott,  16  Wall.  603;  R  R.  Co.  o.  HcShane,  22  Wall.  444. 

The  grants  bj  Congress  of  public  lands  Id  aid  of  r^lroads  are  not  nmiall; 
made  directly  to  the  railroad  companies,  but  tatheBtate  or  Territory  in  which 
the  roads  are  situate,  for  the  use  sad  benefit  of  the  companies.  No  specific 
lands  are  usually  gnnted,  but  certain  numbered  blocks  or  sectioiis  of  a  sped- 
fled  size  on  either  side  of  the  projected  road.  The  title  to  these  lands  Tests 
io  the  companies  it  ia  said  in  prssentL  Rutherford  e.  Greene's  Hein,  2 
Wheat.  196;  Lesrieur  v.  Price,  12  How.  66;  Shulenber^  a.  Haniman,  SI 
Wall.  44.  Bat  the  grant  is  indefinite  in  its  nature,  or,  aa  it  is  called,  a  ' '  Soat" 
until  the  road  is  actually  located  and  return  made  to  that  effect.  United 
Btates  e.  Percbeman,  71  Pet.  SI :  Mitchell  e.  U.  8.,  9  Id.  711 ;  U.  S.  e.  Brooks, 
.  10  How.  443;  I^dega  t>.  Roland,  a  Id.  S81 ;  Leavenworth,  etc,  B.  R.  Go.  *. 
U.  S.,  63  n.  8.788;  aDss.,  Kansas  and  Texas  R.  R.  Co.  •.  Kansas  Pac.  R.  B. 
Co.,  67  U.  a  461;  R.  R.  Co.  «.  Baldwin,  108  U.  8.  496. 

The  following  is  the  concise  statemeht  of  the  law  on  thia  point  giTen  in 
the  case  of  Leavenworth,  etc.,  R  R.  Co. «.  V.  B.,  92  U.  8.  741 :  "  'There  be 
and  is  hereby  granted,'  are  words  of  absolute  donation  and  import  a  giant  in 

{inesenti.  'Hub  court  haa  held  that  they  can  have  no  other  meaning ;  and  the 
and  department  on  the  interpretation  of  them  has  unifonnly  administered 
every  previous  simitar  grant.  They  vest  a  present  title,  thoiii|;h  a  survey  of 
the  lands  and  a  location  of  the  road  are  necessary  to  give  precision  to  it  and 
attach  it  to  any  particular  tract.  The  grant  then  becomes  certain,  and  bj 
relation  baa  the  same  effect  upon  the  selected  parcels  as  if  it  had  speciflcally 
described  them.  In  other  words,  the  grant  was  a  float  until  the  line  of  road 
Bhonld  be  definitely  located." 

To  a  similar  effect  is  the  statement  made  in  the  opinion  of  the  court  in 
Bhulenberger  e.  Harriman,  21  Wall.  44:  "  It  is  true  that  the  route  of  the 
railroad,  for  the  construction  of  which  the  grant  was  made,  was  yet  to  be 
designated,  and  until  such  designation  the  titu  did  not  attadi  to  any  apedfie 
tracts  of  land.  The  title  passed  to  the  sectionH  to  be  afterwards  locsted. 
When  the  route  was  fixed  their  location  became  certain,  and  the  title  which 
was  previously  Imperfect  acquired  precision  and  became  attached  to  the 

Hence  it  is  clear  that  all  persona  taking  np  land  after  the  date  of  the 
giant  do  so  subject  to  the  right  of  way  of  the  railroad  company,  in  case  the 
road  be  located  over  the  ground  thus  taken  up.  Bt  Joseph,  etc,  R  R  Co.  e. 
Baldwin,  supra,  p.  408.  A  fortiori  is  this  true  where  such  lands  are  taken 
up  after  the  location,    Bimonson  «.  Thompson  et  al.,  25  Hinn.  450. 

Persons,  however,  taking  up  land  subsequent  to  the  ^laot  to  the  railroad 
and  prior  to  the  location  thereof,  are  not  ousted  of  their  title.  It  is  expresdy 
provided  bj  the  acts  of  Congress  that  the  railroad  companies'  claims  sball  not 
avvl  as  ag^nst  homestead  iSaima,  and  others  accruing  prior  to  the  location. 
Elmslie  e.  Toung,  supra,  p.  422.  If,  however,  such  claims  be  abandoned  before 
location  no  titie  can,  of  course,  be  set  up  under  them.    Ibid. 

Bee,  as  to  other  Instances  of  exceptions  in  grants  to  railroad  companies,  R 
B.  Co.  «.  Fremont,  6  Wall.  89 ;  R  R.  Co.  e.  Bmith,  Ibid.  66 ;  Waloott  «.  Dee 
Uoinea  Co.,  6  Wall.  681.  See  also  Leavenworth  R  R  Co.  e.  U.  8.,  92  U.  8. 
788,  in  which  an  exception  of  all  lands  reserved  to  the  United  States  for  any 
pnrpoM  whatever  was  held  to  include  lands  set  apart  for  and  occupied  bv  an 
Indian  tribe.  As  soon  as  the  location  is  once  fixed  the  right  of  the  railroad 
company  to  the  land  granted  becomes  secure.    No  homestead  claim  thereafter 
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filed  b  of  an;  force  or  effect.  Ho.,  Eana.  uid  Texas  B.  R.  Co.  e.  Kansas  Pacific 
R.  R.  Co.,  97  U.  8.  497. 

Nor  does  the  fulure  of  the  Secretary  of  the  Interior  to  -withdraw  the  lands 
sranted  to  the  railroad  company  from  the  market  until  some  time  alter  the 
focation  in  any  way  validate  intermediate  homestead  or  preemption  claims. 
B.  R  Co.  ».  Bobb,  supra,  p.  413.  Unless,  indeed,  the  terms  of  the  act  seem 
to  contemplate  such  withdtawal  as  in  its  nature  a  condition  precedent  to  the 
full  TWting  of  title  in  the  raiboad  company,  R.  R.  Co.  «.  Dunmeyer,  eupn, 
P- 

In  caae  the  lands  adjacent  to  the  line  of  a  railroad  have  been  partly  or 
wbolly  taken  up  prior  to  the  location  of  the  road,  the  company  does  not  on 
this  account  lose  the  advantage  of  its  grant.  It  is  stipulated  by  the  acts  of 
Congreas  tbxt  In  such  event  the  companj  shall  be  entitled  to  select  other 
hatM  in  like  amount  at  a  greater  distaace  from  the  line  of  the  road.  These 
lands  an  nsnally  termed  ■'  Hen"  lands.  They  are  not  described  at  all  In  the 
acts,  and  are  consequently  to  be  regarded  as  "floats"  until  actually  selected 
by  the  comrany.  No  title  to  them  vests  UDtil  such  selection  takes  place. 
B.  B.  Co.  e,  Rockwood,  supra,  p.  482.     ;  R.  R.  Co.  v.  Nojw,  supra,  p. 


All  titles  thereto,  therefore,  accruing  prior  to  such  selection  are  superior  to 
that  of  the  railway  company  even  though  they  may  have  their  inception 
after  the  location  of  the  road.    R.  R.  Co.  e.  Moyes,  supra,  p.  440.       Unless, 


indeed,  there  has  been  a  withdrawal  of  the  lands  by  the  proper  authority 
from  the  market;  in  which  case,  of  course,  no  title  can  be  derived  thereto. 
B.  R,  Co.  e.  Rockwood,  supra,  p.  489,  When  once  the  lien  lands  have  been 
■elected  by  the  railway  comimny  its  right  thereto  is  fixed,  and  no  title  can 
snbaequently  be  acquired  under  the  homestead  or  preemption  laws.  Rjane. 
B.  B  Co.,  99  U.  B.  883;  Illinois  Central  R  R  Co.  c.  Co.  of  Union,  94  111.  71, 

Where  a  giant  of  certain  land  is  made  to  a  railroad  company  by  an  act 
irhicb  provides  that  the  road  shall  be  constructed  within  a  specified  period, 
the  mere  failure  to  complete  the  road  by  that  rime  does  not  ipso  facto  consti- 
tute a  forfeiture  by  the  company  of  the  granted  lands  of  which  a  disseizor  is 
entitled  to  avul  himself  in  ejectment  oraunst  them.  Bchulenbereer  e.  Harri- 
man,aiWaU.  44-  AndseeR.  R.  Co.  ii. Smith,  9  Wall.  »5;Hom»by  p.  U.  6., 
10  Id.  S34;  Horwick  o.  Andrews,  iS  He.  SaS;  Guild  f.  Richards,  16  Gray, 
809 ;  Fairfax,  Devisee,  v.  Hunter's  Lessee,  7  Crancb,631 ;  Nicoll  e.  N.  T.  and  Erie 
B,  R.  Co.,  13  M.T.  121 ;  Fremont «.  V.  S.,  17  How.  460.  The  United  States 
Oovemment  must  intervene  and  set  up  the  forfeiture  before  such  a  defence  is 
allowable.  The  same  principle  applies  where  a  company  has  a  grant  made  to 
it  of  a  "  float,"  which  by  the  location  of  the  road  and  selection  of  the  lien 
lands  has  become  fixed,  and  afterwards  said  company  changes  the  route  of 
its  road  under  authority  of  an  act  of  Congress,  by  virtue  of  which  a  new 
"  float"  is  granted  to  it.  In  such  case  no  forfeiture  of  the  lands  first  granted 
can  be  deemed  to  have  been  worked,  and  even  if  it  had  been  no  duseizor 
«ou1d  have  set  it  upas  a  defence.     Grinnell  v.  R  RCo.,  supra,  p.  447. 

Where  a  grant  of  land  is  made  to  a  railroad  company  as  a  "  float,"  and 
subsequentlv  an  act  is  passed  authorizing  a  change  in  the  location  of  the  road 
by  means  of  which  the  proposed  line  is  Bbortened,  a  clause  in  the  latter  act 
providing  that  the  company  shall  be  entitled  to  "  the  stune  lands  and  to  the 
.sanae  amount  of  lands  per  mile,"  will  be  construed  as  granting  to  it  lands 
proportioned  in  amount  to  the  decreased  length  of  the  line.  C.  R.  &H.RR. 
Co,  v.  Herring,  G3  Iowa,  687. 

The  courts  look  with  favor  upon  all  compromises  of  disputes  between  rail- 
road companies  and  claimantB  ofl  ands  granted  to  them.  Bee  as  to  the 
effect  of  such  compromisea.  Atchison,  Topeka  sod  Santa  Ffi  B  B  Co.  v. 
Starkweather,  21  Eans.  833;  BR  Co.  e,  Dmiineyer,  supra,  p,  417, 
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BioHABD  Faihton,  Appellant, 

Thb  Nokthekk  Cbhtba^  Br.  Co.,  RespoDdeaL 

(88  JVmb  Tori  SaporU,  7.    Jtbtmtbtr  80,  1880.) 

When  a  defect  in  the  plaintifTi  cue  ie  supplied  by  testimony  ob  the  put 
of  the  defendant,  the  former  is  entitled  to  the  benefit  thereof  on  eppeal 
in  support  of  s  denisl  of  a  motion  to  nonsuit. 


the  use  of  his  employees  fit  snd  ssfe  implements  and  machinery,  but  is  not  • 
guarantor  of  tbeii  safety  ;  and  in  an  action  by  an  employee  for  allemd  n^- 
lect  to  perform  this  duty,  the  onus  is  upon  the  plaintiS  to  show  negugsnce. 

Plaintiff,  a  brakeman  in  defendant's  employ,  was  injured  by  the  breaking 
of  an  eye-Iralt  conneoting  the  chain  with  the  rod  of  a  brake.  In  an  action 
to  recover  damages  it  appwsd  that  the  eye-bolt  was  defecti-ve  in  not  having 
been  properly  welded.  There  was  no  eridence  of  nodoe  of  the  defect  to 
,defenaBnt,  or  any  of  its  agents,  nor  was  it  shown  that  the  defect  coald 
have  been  discovered  by  inspection;  ther^waa  evidence  that  the  maker  of 
the  bolt  could  have  discovered  the  defMt  by  bending  it  while  hot  and  in 
other  ways,  but  it  did  not  appeal  whether  the  eye-bolt  was  made  by  the  com- 
pany or  purchaaed ;  and  no  want  of  oare,  the  exercise  of  which  would  havo 
diacoveKd  the  defect,  was  shown.  .BaM,  that  the  plaintiff  hiled  to  make 
out  a  case,  so  far  as  it  rested  upon  the  imperfection  referred  to. 

There  was  evidence,  however,  that  the  eye-bolt  was  smaller  than  those 
uaed  by  defendant  at  the  time  of  trial;  that  the  breaking  of  the  chains  had 
formerly  been  of  frequent  occurrence.  The  eye-bolt  in  question  and  one  of 
the  larger  eye-bolts  adopted  since  the  aocudent  were  produced,  and  sui>- 
miCted  to  the  inspection  of  the  jury.     Sdd,  that  while  the  proof  of  n^li- 


gence  on  the  part  of  defendant  was  aUgbt,  auffident  was  shown  to  jniti^  the 
nibmiadon  of^the  qoeetion  to  the  jury. 
(Aigued  October  11,  1880;  decided  November  80,  1880.) 


Appk^i.  from  order  of  the  General  Term  of  the  Supreme  Ooort 
in  the  fourth  judicial  department,  made  the  first  Tneadaj  of  Maj, 
1877,  reversing  a  indgment  in  favor  of  plaintiff,  entered  upon  a 
verdict,  and  grantmg  a  new  trial. 

This  action  waa  hronght  to  recover  damages  for  injoriee  alleged 
to  have  been  sustainedl);  plaintiff  throngh  the  negligence  of  de- 
fendant. 

Plaintiff  was  in  the  emplov  of  defendant  as  a  brakeman,  and 
while  in  the  diBcharge  of  hie  duties  the  brake  he  waa  operating  gave 
wf^,  and  he  was  thrown  from  a  car  and  injured. 

The  further  facts  appearing  on  the  trial  are  aet  forth  sufficiently 
in  the  opinion. 

George  B.  Bradley,  for  appellant  It  was  the  duty  of  the  de- 
fendant, and  it  undertook,  to  provide  enitable  BtmctnreB  having  in 
view  the  safety  and  protection  of  its  emplofee  while  in  Hie  dis- 
charge  of  hie  duty.    (Laning  v.  New  Tork  C.  R  R  Co.,  49  N.  T. 
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521;  Booth  v.  Boston  &  Albany  R  R.  Co.,  T3  id.  38,  40;  Flike 
V.  Boston  &  Albany  R.  R.  Co.,  53  id.  549 ;  Ryan  v.  Fowler,  24  id. 
410.  414;  Coreoi-an  v.  Holbrook,  59  id.  517,  520 ;  Kirkpatrick  v. 
N.  T.  a  &  H.  R  R  R  Co.,  Ct.  App.  Dec.  16,  1879;  9  Weekly 
Dig.  382;  Kain  v.  Smith,  Ct.  App.,  April  6,  1880 ;  10  Weekly 
Dig.  176;  Cone  v.  Del.,  L.  &  W.  R.  R  Co.,  Ct.  App.,  Jimo  1, 
1880;  10  Weekly  Dig.  232;  Fuller  v.  Jewett,  Receiver,  etc.,  Ct. 
App.,  February  3,  1880,  21  Alb.  Law  Jour.  257 ;  9  Weekly  Dig. 
443-i ;  Hough  v.  Railway  Co.,  100  U.  S.  [10  Otto]  213 ;  Chicago 
&  N.  W.  R  Co.  V.  JackBoii,  56  111.  492;  8  Am.  'Rep.  661 ;  Shauny 
V.  Androscoggin  Mills,  66  Me.  420 ;  Gibson  v.  Pacific  R,  R.  Co., 
46  Mo.  163 ;  2  Am.  Rep.  497;  Cumberland,  etc.,  R.  R.  Co.  v. 
State,  44  Md.  283 ;  Wedeewood  v.  C.  &  N.  Ry.  Co.,  44  Wis. ;  18 
Alb.  Law  Jour.  187.)  Flaintiff  had  the  right  to  underEtatid  and 
aesume  that  defendant  had  exercised  care  and  diligence  in  provid- 
ing snitable  means  for  the  service  he  was  required  to  perform,  so 
as  not  to  expose  him  to  nnreasonable  risks  or  dangers.  (Connolly 
V.  Poillon,  41  Barb.  366,  369 ;  affirmed  by  Conrt  of  Appeals,  41 
N.  Y.  619 ;  Nojes  v.  Smith,  28  Tt.  59 ;  approved,  24  N.  T.  414 ; 
Jetter  v.  N.  T.  &  H.  R.  R.  Co.,  2  Abb.  Ct  App.  Dee.  458,  461 ; 
Ford  V.  Fitchbure  R.  R.  Co.,  110  Mass.  240;  14  Am.  Rep.  605, 
606 ;  Gibson  v.  Pacific  R.  R.  Co.,  2  id.  500 ;  46  Mo.  163 ;  Fort 
Wayne,  etc.,  R.  R  Co.  v.  Gildereleeve,  33  Midi.  133  ;  Toledo,  etc., 
R  R  Co.  o.  Ingraham,  77  111.  309;  Ford  v.  Fitchburg  R.  R.  Co.. 
14  Am.  Rep.  [110  Mass.]  606.)  The  evidence  fairly  estabhslicd 
and  authorized  the  jury  to  find  that  negligence  on  the  paii;  of  de- 
fendant caused  the  mjnry  complained  uf.  (Mullan  v.  P.  &  S.  M. 
S.  Co.,  78  Penn.  St.  25 ;  S.  C,  21  Am.  Rep.  2 ;  Gr«enleaf  v.  Illi- 
nois Central  R  R  Co.,  29  Iowa,  14;  S.  C,  4  Am.  Rep.  181, 
191-2.)  It  is  not  necessary  to  show  that  the  defendant  had  actual 
knowledge  or  notice  of  the  defect  It  is  sufficient  that  the  defend- 
ant ought  to  have  known  or  could,  by  the  exercise  of  reasonable 
care,  have  ascertained  the  defective  condition  of  the  structure  at 
the  time  it  was  made  and  applied  to  the  car.  (Gibson  v.  Pacific 
R.  R  Co.,  2  Am.  Repj;46  Mo.]  497,  503 ;  Noyee  v.  Smith,  28  Tt. 
69 ;  Chicago  &  Alton  R.  R  Co.  v.  Piatt,  89  111.  141 ;  Wedgewood 
V.  C.  &  N.  W.  R.  R  Co.,  44  Wis. ;  Connolly  v.  Poillon,  41  Barb. 
366 ;  affirmed  by  Court  of  Appeals,  41  N.  Y.  619 ;  Ryan  v.  Fow- 
ler, 24  id.  410,  414  ;  Brickner  v.  New  York  C.  R.  R  Co.,  2  Lane. 
506,  512,  513;  affirmed  by  Court  of  Appeals,  49  N.  Y.  672; 
Fuller  V.  Jewett,  Receiver,  etc.,  Ct.  App.,  Feb.  3,  1880 ;  21  Alb. 
Law  Jour.  257 ;  9  Weekly  Dig.  443 ;  Kirkpatrick  v.  New  York 
C.  &  H.  R  K.  R.  Co.,  Ct  App.,  Dec.  16,  1879  ;  9  Weekly  Dig. 
382 ;  Booth  v.  B.  &  A.  R.  R.  Co.,  73  N.  Y.  38 ;  Flike  «.  B.  &  X 
R  R  Co.,  53  id.  549.  533;  Spelman  v.  Fisher  Iron  Co.,  56  Barb. 
151,  165 ;  Hou^h  v.  Ry.  Co.,  100  U.  S.  213,  220.)  That  state  of 
facta  was  sufficient  to  cast  the  burden  on  the  defendant  of  showing 
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.  if  Bach  were  the  case  that  some  care  had  been  tised  by  it.  (Riissell 
Manaf.  Co.  v.  N.  H.  Steamboat  Co.,  50  N.  Y.  121,  126-7;  "Wvc- 
koff  V.  Queens  Co.  Ferry  Co.,  52  id.  32,  36 :  Piatt  v.  Hibbard,  7 
Cow.  498,  600,  501 ;  Mallen  v.  St.  John,  57  N.  T.  567;  Byrne  r. 
Boodle,  2  Hurl,  it  Colt.  722 ;  Scott «.  London  Dock  Co.,  3  id.  596 ; 
Fietal  v.  Middlesex  R.  R.  Co.,  109  Maes.  398  ;  S.  C,  12  Am.  Hep. 
720.)  The  defendant  could  not,  by  want  of  knowledge  of  tlie  de- 
fective coDBtmction  of  the  brake,  escape  the  chaise  or  negligence, 
when  Buch  want  of  knowledge  was  occasioned  by  mere  omiasion  to 
iiBc  the  practical  and  accessible  means  of  information  of  the  defect. 
(Chapman  v.  Erie  Railway  Co.,  55  N.  Y.  579,  58S ;  Brickner  u. 
New  York  C.  K.  E.  Co.,  2  Lans.  506,  513 ;  affimed  by  Court  of 
Appeals,  49  N.  Y.  672;  Hough  v.  Ey.  Co.  100  TJ.  S.  [10  Otto] 
213,  217,  219,  220,  221,  222  ;  Laning  «  New  York  C.  R.  R.  Co., 
49  N.  Y.  521,  532,  533 ;  Russell  J&nuf.  Co.  v.  N.  H.  Steamboat 
Co.,  50  N.  Y.  121,  126 ;  WyckoflE  v.  Queens  Co.  Ferry  Co.,  52  id. 
32,  36.)  The  plaiutifE  when  he  entered  into  the  service  assnmed 
the  oroinary  risKs  and  perils  of  the  service  incident  to  it  and  those 
only.  (Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  449,  452 ;  Hough  v.  Ry. 
Co.,  100  U.  S.  217  ;  Gibson  v.  Pacific  R.  R.  Co.,  2  Am.  Rep.  [46 
Mo.]  499,  450 ;  Georgia  E.  E.  &  B.  Co.  v.  Rhodes,  56  Ga.  645 ; 
Combs  V.  N.  B.  Cordage  Co.,  102  Mass.  572.^  The  plaintiff  was 
not  required  to  gaard  against  perils  and  hazards  in  which  the  n^ 
ligenee  of  the  defendant  placed  him.  (Hough  v.  Ey.  Co.,  100  IT. 
S.  217;  Booth  v.  B.  &  A.  E  E.  Co.,  73  N.  Y.  40.) 

George  M.  Diven,  for  respondent.  The  burden  of  proof  in  this 
case  was  upon  plaintiff  to  show  negligence  in  defendant  The  pre- 
sumption was  to  the  contrary,  and  neither  the  breaking  of  the  eye- 
bolt,  nor  the  fact  that  it  was  defective,  will  overcome  that  Resump- 
tion. (Wood's  Master  and  Servant,  §  346 ;  Shennan  v.  Western 
Traosp.  Co.,  62  Barb.  150,  158.)  If  the  car  was  properly  con- 
structed originally,  as  must  be  presumed,  and  afterward  getting 
out  of  order  was  repaired,  and  this  action  was  occasioned  ny  the 
improper  manner  of  such  repair,  this  was  the  negligence  of  the 
fellow  employee  who  made  the  repairs,  and  for  this  defendant  is 
not  liable,  unless  it  was  shown  that  there  was  negligence  in  the 
employment  of  the  fellow  servant  who  made  the  repairs.     (Beael 

D.  New  York  C.  &  H.  R.  E.  E.  Co.,  70  N.  Y.  171 ;  SooviUe  v.  E.  R. 

E,  3  "Weekly  Dig.  114;  Coon  v.  S.  &  W.  E.  R.,  5  N.  Y.  492; 
Wright  V.  N.  Y.  C.  E.  E.,  25  id.  662 ;  Wonder  v.  B.  &  O.  R.  R, 
32Md.411;  3  Am.  Rep.  143;  Warner  v.  E.  E  Co.,  39  N.  Y.  468; 
Chapman  v.  E.  E  E.  Co.,  65  id.  579 ;  Malone  v.  Hathaway,  64  id.  5.) 
Knowledge  that  any  defect  existed  in  the  appliances  used  by  the 
defendant,  which  caused  the  accident,  was  not  shown  \o  have  been 
brought  home  to  the  defendant.  (Warner  v.  E.  R.  Co.,  39  N.  T. 
468.)    The  risk  was  one  aseumed  by  phiintiff  when  he  entered  de- 
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fendant'B  employ.  (3  Am.  Eep.  143  [32  Md.  411] ;  De  GrafE  v. 
New  York  C.  &  H.  R.  E.  R.  Co.,  3  T.  &  C.  265.) 

Bapaux),  J. — The  judge  at  the  trial  correctl;  stated  to  the  jnir 
the  role  of  iaw  goreming  this  case,  instmctiiig  them  that  the  deKna- 
aat  was  reqniml  to  exercifie  care  and  diligence  in  eelecting  and 
retainiug  in  TiBe  fit  and  safe  machinery,  and  implements  fit  for  the 
use  to  ^ich  they  were  applied,  and  that  if  it  failed  to  do  so,  and  an 
accident  consequently  occurred  by  which  an  employee  was  injured, 
without  negligence  on  his  part,  he  might  recover. 

No  exception  was  taken  to  the  charge,  but  the  defendant  insists 
that  there  was  no  evidence  bringing  tue  case  within  the  general 
role  stated,  and  a  nonsnit  shonla  therefore  have  been  granted. 

The  evidence  fairly  authorizes  the  inference  that  me  injury  to 
the  plaintiff  was  caused  by  the  breaking  of  an  eye-bolt,  by  which  the 
«hain  of  the  brake  which  plaintiff  was  operating  was  connected 
with  the  brake-rod ;  that  this  eye-bolt  was  defective,  in  not  having 
been  properly  welded,  in  consequence  of  which  defect  it  did  not 
possess  more  than  one  third  or  one  fourth  of  the  strength  which  it 
would  have  had  if  properly  made ;  and  also  that  this  weakness 
was  not  attributable  to  use  or  wear,  but  to  insufficient  care  in  its 
construction. 

On  this  branch  of  the  case  the  question  is,  whether  sufficient  was 
shown  to  authorize  the  submission  to  the  jury  of  the  question 
whether  the  defendant  was  chargeable  with  notice  of  the  defect,  or 
negligence  in  not  discovering  it,  or  in  oeing  the  defective  bolt.  The 
employer  is  bound  to  exercise  due  care  and  diligence  in  furnishing 
for  the  use  of  his  employees  fit  and  safe  implements  and  machinery, 
but  he  is  not  held  to  oe  a  guarantor  of  their  safety,  and  the  onus 
is  upon  the  plaintiff  to  show  some  negligence  on  the  part  of  the 
employer  in  respect  to  the  performance  of  the  duty  resting  upon 
him  as  above  stated.  (DeGraff  v.  N.  T.  Central  &  H.  R.  R.  K.  Co., 
76N.  Y.lSl.) 

There  was  no  evidence  in  this  case  of  notice  to  the  defendant  or 
any  of  its  agents  to  whom  this  duty  was  delegated,  of  the  defect  in 
the  eye-bolt.  Neither  was  it  shown  that  the  defect  could  have 
been  discovered  by  inspection.  On  the  contrary  the  testimonr 
bore  in  the  opposite  direction,  and  it  was  shown  that  the  defendant  s 
cars  were  regularly  inspected.  There  was  evidence  that  the  maker 
of  the  bolt  could  readily  have  discovered  the  defect  by  bending  it 
while  hot  and  in  other  ways,  but  there  was  no  evidence  whether  it 
was  made  by  the  company  or  purchased  ready  made,  nor  can  any 
want  of  care  in  not  discovering  the  imperfect  welding  be  suggested 
unless  it  be  that  some  test  should  haye  been  applied  to  thel)rake 
before  putting  the  car  in  use,'  and  whether  or  not  this  had  been 
done  the  evidence  does  not  disclose.  The  General  Term  held  that 
the  plaintiff  had  failed  to  make  out  his  case  so  far  as  it  rested  upon 
the  imperfect  welding  of  the  eye-bolt.    Another  defect,  however, 
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is  chafed  by  the  coanael  for  tlie  plaintiff  which  is  of  a  difEerent 
natnre,  and  Kpoa  this  the  General  Term  does  not  appear  to  have 
paaaed.  He  claims  that  there  is  evidence  that  the  eje-bolt  was  too 
small  for  the  purpose  to  which  it  was  applied.  This,  if  established, 
would  be  a  defect  of  which  the  defendant  would  be  bound  to  take 
notice,  and  it  would  be  for  the  jury  to  say  whether  it  was  sufficient 
to  BOfitain  the  charge  of  negligence.  The  evidenoe  on  the  point  is 
not  very  convincing,  and  it  can  be  argued  with  some  force  that,  as 
it  appears  that  if  the  bolt  had  been  properly  welded  it  would  ha*e 
been  three  or  foar  times  stronger  tnan  it  was,  its  breaking  is  not 
attributable  to  want  of  size.  Still,  on  the  other  hand,  it  may  be 
said  that  if  it  had  been  of  larger  size,  it  would  have  been  leas  liable 
to  break  even  if  partially  defective.  The  question  now  is  whether 
these  matters  were  proper  to  be  submitted  to  the  jury.  The  testi- 
mony was  that  at  the  time  of  the  trial  the  defendant  used  lai^r 
eye-bolts  than  the  one  which  broke,  though  some  of  the  witneSMS 
testified  that  some  of  the  small  eye-bolts  which  were  in  nse  at  the 
timeof  the  accident  still  remained  in  use.  One  witness,  an  inspect- 
or of  cars  in  the  employ  of  the  defendant,  testified  that  at  the  time 
of  the  trial  the  defendant  used  the  lai^  eye-bolts  m  the  brake 
rod,  and  that  they  did  not  break  so  much  since  it  put  them  in,  and 
that  he  thought  it  no  longer  used  anything  like  the  one  in  question 
(the  one  which  broke).  No  one  would  seem  to  have  been  in  a 
better  position  to  know  than  this  withness.  It  also  appeared  that 
the  breaking  of  the  chain  had  been  of  frequent  occurrence.  Many 
instances  were  proven,  though  it  was  not  stated  whether  the  break 
was  in  the  links  of  the  chain  or  in  the  eye-bolt,  except  as  mav  be 
inferred  from  the  testimony  of  the  inspector  before  referred  to. 
Several  witnesses  were  called  by  the  defendant,  with  the  view 
donbtless  of  proving  contributory  negligence  on  the  part  of  the 
plaintiff,  who  testifi^  that  they  habitually  took  precautions  against 
being  injured  by  the  breaking  of  the  chain,  and  mentioned  in- 
stances showing  the  necessity  of  such  precautions.  The  eye-bolt 
which  broke  was  submitted  to  the  inspection  of  the  jury,  who 
could  thus  form  some  opinion  of  its  sufficiency  in  point  of  eae, 
and  it  also  appears  from  the  case  that  the  larger  eye-bolt  adopted 
since  the  accident  was  produced  at  the  trial. 

Most  of  this  evidence  came  from  the  witnesses  on  the  part  of  the 
defendant,  but  if  it  supplied  any  defect  in  the  plaintiff's  testimony, 
he  is  entitled  to  the  benefit  of  it  in  support  of  the  denial  of  the 
nonsuit.  The  proof  of  negligence  on  the  part  of  the  defendant 
was  slight,  but  we  are  unable  to  say  that  sufficient  was  not  shown 
to  justify  the  submission  of  the  case  to  the  iury. 

The  order  of  the  General  Term  should  be  reTersed*  and  the 
judgment  on  the  verdict  affirmed. 

All  concur  except  Folobb,  Ch.  J.,  not  voting. 

Order  reversed  and  judgment  affirmed. 
See  note,  p.  B04. 
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Thb  HABinBAL  AND  St.  Joseph  K  E.  Co.,  Appellant 
(7S  ififMCuri  B^ortt,  S12.     (ktobn-  Term,  1880.) 

'WliBteTer  ii  the  real  ground  of  compluat  ouglit  to  be  distinctl;  stated  in 
tiie  petition.  Hence,  in  an  action  against  a  rnilrond  company  to  recover  for 
injuriea  alleged  to  have  been  auHtained  through  the  company's  negligence,  if 
the  negligence  consisted  in  hanng  a  defective  Band-box  on  the  engine  and 
in  keeping  a  defective  frog  in  the  track,  the  petition  should  not  charf;c  nefili- 
gence  in  running  the  cars.     (Pollowing  Waldhier  e.  R.  B.  Co.,  71  Uo.  014.) 

The  court  disapproves  the  language  in  which  the  circuit  judge  urged  the 
jnrj  in  this  case  to  agree  upon  a  reidict,  as  being  manifesUj  prejudicial  to 
the  defendant. 

Appeal  from  Jackson  Ciumit  Court,  Hod.  S.  H.  WooDSoiir, 
Judge. 

Beveraed. 

After  the  jtuy  had  been  out  Beveral  hours,  they  came  into  court 
and  anDonnced  that  they  were  unable  to  agree.  The  judge  then 
BDoke  to  them  of  the  time  tlmt  had  been  conBnmed  in  the  trial  of 
the  case,  and  discharged  them  until  the  next  morning,  telling 
them :  "  Gentlemen,  come  back  to-morrow  morning  with  a  deter^ 
mination  to  compromise."  When  they  came  into  the  boz  nest 
morning  the  court  a^n  spoke  to  them  of  the  great  importance  to 
the  parties  and  to  the  county  that  thev  agree  upon  a  verdict, 
telling  them  orally,  "that  many  things  juries  were  authorized  to 
compromise,  such  as  amounts ;  that  very  seldom  twelve  men  went 
into  the  jury  room  with  the  same  notions  as  to  amounts,  and  com- 
promises were  necessary,"  and  directed  them  to  retire  and  make  a 
verdict.    To  this  action  of  the  court  the  defendant  excepted. 

George  W.  Eadey,  for  appellant. 

Belch  &  Silver,  K>r  reepondent 

HonoH,  J. — The  material  portion  of  the  petition  in  this  case  is 
as  followa :  "That  on  or  about  the  9th  day  of  February,  1878,  in 
the  City  of  Kansas,  Jackson  Coanty,  Missouri,  the  defendant  not 
regardin^^  its  duty,  and  by  reason  of  its  neglieence  and  careless- 
ness, plamtiS  was  mn  against  by  one  of  de&ndant's  cars,  thereby 
throwing  plaintiff  upon  the  rail  of  the  defendant,  the  said  car  of 
defendant  then  and  there  ran  upon  and  over  plaintiS.  That  plain- 
tiff was  iben  and  there,  by  reason  of  the  careleesness  and  negli- 
gence of  defendant  as  aforesaid,  broken  and  mutilated  as  to  Lis 
right  1^,  to  such  an  extent  as  to  require  its  immediate  amputation 
in  order  to  save  the  life  of  the  plaintiff,  thereby  permanently  dis* 
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abliDK  iiiiQi  in  ftH  which  he  has  Bnstaiued  great  loea  and  damage, 
as  well  in  the  permanent  mutilation  of  his  Dody  as  aforesaid,  ren- 
dering him  nnable  to  work,  and  also  in  the  great  ezpesae  to  which 
he  has  been  subjected,  and  the  great  pain  which  he  has  snfEered 
and  still  suffers,  by  reason  of  eaid  negligence  and  careleaeneeB  of 
defendant."  The  natnral  and  legal  signification  of  the  fore^ing 
petition  is,  that  the  defendant  was  guilty  of  negligence  in  mnning 
tlie  car  or  cars,  which  collided  with  plaintiff  and  ran  over  him. 
The  court  submitted  to  the  jury  the  question  of  defendant's  n^- 
ligence  in  having  a  defective  sand-box  on  the  engine,  and  in  keep- 
ing a  defective  frog  in  its  track.  If  the  real  ground  of  complaint 
was  that  the  machinery  or  track  was  defective  it  should  have  been 
distinctly  stated  in  the  petition.  The  plaintiff  was  not  entitled  to 
recover  upon  a  cause  of  action  not  stated  in  his  petition,  and  the 
court  erred,  therefore,  in  submitting  to  the  jury  iseues  which  were 
not  niieed  by  the  pleadings.  Waldhier  v.  H.  and  St.  Jo.  K.  JL, 
n  Mo.  514;  Buffington  v.  A.  and  P.  K.  R.,  64  Mo.  246. 

That  the  motive  which  prompted  the  circuit  judge  to  urge  the 
jury  to  agree  upon  a  verdict  was  a  commendable  one  we  do  not 
doubt,  but  we  cannot  approve  the  language  in  which  his  desire 
was  communicated  to  them.  It  was  manifestly  prejudicial  to 
the  defendant  The  judgment  will  be  reversed  and  the  cause 
remanded. 

All  concur.  ^^ "**«•  P- "*■ 


Nayixib 

V. 

Oehoaqo  and  Korth-wbstebk  Rt.  Co. 
(Adntmet  Gem.     Wimxnuin,  DtomAar  IS,  1881.) 

If  a  eervantj  bnowinfr  the  huards  of  his  emp1o;ment  as  the  buainen  la 
conducted,  is  injured  while  ensaged  therein,  he  cannot  maintain  an  action 
against  the  master  for  such  injury  merelj  on  the  ground  that  there  was  a 
safer  mode  for  conducting  the  business,  the  adoption  of  which  would  have 
prevented  the  injury.  i 

The  nndisputed  evidence  in  this  case  ahowing  that  the  plaintifE,  before 
and  at  the  time  of  receiving  the  injury  complained  of  (from  the  filing  of  ■ 
b.ink  of  earth  under  vrhicb  he  was  excavating  gravel  for  defendant),  was 
fully  informed  of  the  peril  to  himself  of  the  services  in  which  he  was  en- 
gaged, and  voluntarily  remained  in  the  dangerous  position  which  he  was  oc- 
cupying,  there  waa  no  error  in  rendering  a  judgment  of  nonsuit. 

AppEAi  from  Circuit  Court,  Sauk  County. 
The  plaintiff  was  in  the  service  of  the  defendant  compai^,  work- 
ing with  many  others  in  a  gravel-pita  short  distance  from  Baraboo. 
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His  boBineSB  was  to  sliOTel  gravel  and  earth  upon  care  which  were 
backed  iotothepit.  He  was  so  employed  about  three  montbe  in  the 
Biunmer  and  fall  of  1879.  Id  October  or  Kovember  of  that  year, 
while  BO  at  work,  a  bank  of  earth  under  which  be  was  excavating 
fell  npon  him  and  aeriooBly  injured  bira.  This  action  was  broQffbt 
to  recover  danUKSB  for  sncb  injury.  The  alleged  grounds  of  action 
are  that  the  defendant  was  neghgent  in  putting  the  plaintiff  at 
work  in  a  dangerous  place  without  apprising  him  of  the  danger, 
and  in  not  using  reasonable  and  proper  precautions  to  remove  the 
danger.  The  gravel  train  upon  which  the  plaintifE  was  shoTeUing 
earth  was  in  charge  of  one  Brown,  who  also  superintended  the  work. 
Brown  directed  the  plaintiff  where  to  work,  and  he  worked  there 
two  or  three  hours,  and  nntil  the  bank  fell.  At  the  time  it  fell  an 
excavation  two  or  three  feet  deep  had  been  dug  under  it,  partly  bv 
the  plaintiff.  Several  of  the  men  at  work  in  the  gravel-pit  regard- 
ed the  place  where  plaintiff  was  at  work  as  dangerous,  and  left 
or  avoided  it.  Twenty  or  thirty  minates  before  the  bank  fell 
Brown  came  along  on  the  cars  and  said  to  the  plaintiff  and  others : 
"Be  carefnl,  boys,  it  don't  look  safe."  The  plaintiff  heard  this 
caution,  but  did  not  change  his  position,  or,  so  fear  as  tq>pear8,  pay 
any  attention  to  it. 

The  stratum  of  gravel  from  which  the  cars  were  being  loaded 
was  abont  five  feet  deep,  and  above  that  was  a  high  bank  of  earth 
sloping  from  the  pit.  The  ground  was  frozen  a  few  inches  in 
depth.  The  bodv  of  earth  which  fell  was  about  the  length  of  a 
car.  It  extended  from  the  excavation  nnwards  about  ten  leet,  and 
was  two  or  three  feet  thick.    On  the  trial  the  court  sustained  ob- 

Gstions  to  the  following  questionB  to  witnesses  propounded  on 
half  of  the  plaintiff:  "How  much  hibor  would  it  have  been 
to  have  gone  up  and  pried  that  bank  offl  Was  there  any- 
thing in  the  character  of  that  bank,  or  its  surroundings,  to  prevent 
its  being  pried  off?  Is  it  or  is  it  not  the  daty  of  the  boas  to  keep 
tlie  oveMianging  bank  cut  down  so  as  not  to  be  dangerous )  What 
do  yon  do  when  the  bank  is  dug  under  so  as  to  overhang  f  What 
do  they  do,  in  such  cases,  to  protect  the  men  V  Similar  questions 
as  to  what  coarse  Brown's  predecessor,  one  Nallett,  pursued  when 
the  bank  was  in  that  condition  were  also  ruled  out  on  objection. 
At  the  dose  of  the  plaintiff's  testimony  the  court  ordered  judgment 
of  nonsuit,  which  was  dnly  entered.  The  plaintiff  appeals  from 
the  judgment. 

Barker  &  Barlow  and  J.  W.  Lusk,  for  appellant. 

W,  F,  Vilas,  for  respondent. 

Ltoit,  J. — Undoubtedly  the  general  mle  of  law  is  that  the  im- 
plied contract  between  master  and  servant  requires  the  master  to 
provide  suitable  means,  appliances  and  instrumentalities  to  enable 
the  servant  to  do  his  work  as  safely  as  the  necessary  hazards  of  the 
employment  will  permit.     It  is  well  settled,  however,  that  the  mas- 
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ter  may  conduct  his  business  in  liis  own  way,  altliooglt  another 
method  might  be  less  hazardons ;  and  the  servant  takes  the  risk  of 
the  more  hazardons  method  bs  well  if  he  knows  the  dancer  attend- 
ing the  bnsineas  in  the  manner  in  which  it  is  condncted.  Hence, 
if  a  aerrant,  knowing  the  hazard  of  his  employment  as  the  bosinea 
is  condncted,  is  injnred  while  employed  in  snch  bnsineas,  he  cannot 
maintain  an  action  against  the  mneter  merely  for  such  injiuy  be- 
cause he  may  be  able  to  show  that  there  was  a  safermode  in  which 
the  buBiness  might  have  been  conducted,  and  that  had  it  been  con- 
dncted in  that  mode  he  would  not  have  been  injnred.  Manv  cases 
farming  these  principles  are  cited  in  the  brief  of  connsel  for  de- 
fendant. See  also,  Ladd  v.  B.  B.  Co.,  119  Mass.  413;  Clark  v. 
E.  R.  Co.  (Minn.),  2  Am.  &  Eng.  R.  Cas.  240,  and  cases  cited. 

Cases  apparently  within  this  rule  sometimes  arise,  which,  by 
reason  of  some  special  circnmst&nce  peculiar  to  the  case,  are  taken 
ont  of  it  and  are  to  be  decided  under  the  general  rule  first  above 
stated  ;  as,  for  example,  the  servant  may  know  the  machinery  he  is 
osing  is  d^ective,  but  may  not  know  that  the  defect  exposes  him 
to  peril.  Many  of  the  cases  cited  by  the  learned  counsel  for  the 
plamtiff  belong  to  this  class.  It  is  believed  that  none  of  them  as- 
sert a  rule  in  conflict  with  that  laid  down  in  the  cases  above  cited 
Applied  to  this  case,  the  law  is  that  if  the  plaintiff,  when  at  work 
in  tne  gravel  bank  on  the  day  he  was  injnred,  fully  knew  the  haz- 
ards of  the  work, — ^if  he  knew  that  he  was  at  work  in  a  dangerooB 
place,  and  that  the  bank  of  earth  above  was  liable  to  fall  upon  him, 
— he  cannot  recover  in  this  action.  In  that  case  it  is  quite  im- 
material that  the  work  might  have  been  made  safe  by  detaching 
earth  from  the  bank  above  him,  or  in  any  other  manner.  Having 
such  knowledge  his  implied  contract  was  that  he  wonld  assume  the 
hazards  of  the  employment  incident  to  the  business  as  it  was  con- 
ducted. To  quote  the  language  of  Devens,  J.,  in  Sullivan  v.  India 
Mannfg  Co.,  118  Mass.  S96:  "When  the  servant  assentfl  to  occn^T 
the  place  prepared  for  him,  and  incur  the  dangers  to  which  he  will 
be  exposed  thereby,  having  sufBdent  intelligence  and  knowledge  k> 
enable  him  to  comprehend  them,  it  is  not  a  question  whether  sncli 
place  might,  with  reasonable  care  and  by  a  reasonable  expenfie, 
Iiave  been  made  safe.  His  assent  has  dispeneed  with  the  perform- 
ance on  the  part  of  the  master  of  the  duty  to  make  it  so.  Having 
consented  to  serve  in  the  way  and  manner  in  which  the  bosineea 
was  being  conducted,  he  has  no  ground  of  complaint,  even  if  reas- 
onable precautions  have  been  neglected." 

Strohlendorf  v.  Rosenthal,  30  Wis.  6T4,  will  serve  to  illustrate 
this  rule.  In  that  case  the  plaintiS,  the  servant,  was  injured  while 
working  in  the  bottom  of  a  deep  shaft,  which  had  been  curbed  to  with- 
in twelve  feet  of  the  bottom.  He  was  injnred  by  the  falling  of » 
QuantitT  of  earth  upon  him  from  the  side  of  the  shut  below  the  curb. 
The  defendant,  tlie  master,  knew  that  there  was  a  crat^  in  the  Bide 
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of  the  shaft  Kt  the  place  from  vhlch  the  earth  fell,  which  indicated 
that  it  was  liable  to  fall,  bat  sent  the  servant  into  the  shaft  without 
informing  him  of  the  danger.  The  servant  was  inexperienced  in 
the  bn&inees,  and  was  not  aware  of  the  peril.  The  complaint  alleged 
these  facts,  and  also  that  the  master  was  negligent  in  not  properly 
aecuring  and  cnrbing  the  sides  of  the  shaft.  The  master  waa  held 
liable  to  respond  in  damages  for  the  injnir  thns  received  by  his 
Bervant,  becaase  the  latter  was  not  informed  of  the  danger  oi  the 
employment,  and  was  not  negligent.  Had  the  servant  been  fully 
informed  of  such  danger,  it  is  clear  that  tinder  the  above  rale  he 
could  not  have  recov^ed,  even  though  he  might  have  proved  that 
the  aides  oC  the  shaft  were  Dot  properly  secured,  or  that  it  was  not 
cnrbed  in  a  safe  manner  according  to  the  osual  custom,  and  that  his 
injuries  resulted  therefrom. 

It  follows,  from  the  rule  above  stated,  that  if  tiie  present  plaintifi 
WW  folly  informed  of  the  peril  of  doing  his  work  in  the  mumer  ia 
wMch  it  was  required  to  be  done  by  the  defendant's  agent,  Mr. 
Brown,  it  is  immaterial  that  there  was  a  customary,  Mtter,  and 
eafer  way  in  which  the  work  might  have  been  done,  which,  had  it 
been  dose  in  that  way,  would  have  relieved  the  plaintiff  from  peril 
.  and  avoided  the  injury.  This  is  all  tiiat  need  be  said  concerning 
the  rulings  of  the  learned  circhit  judge  rejecting  testimony  ofEered 
on  behalf  of  the  pl^ntiS  to  show  that  the  work  might  reasonably 
have  heea  so  conducted  as  to  have  avoided  the  injury,  or  that  it  was 
tii«  custom  so  to  carry  on  such  work. 

The  quefitioa  only  remains,  does  the  undisputed  evidence  clearly 
and  satisfactorily  prove  that  the  plaintiff,  before  and  at  the  time  he 
was  injured,  was  luUy  informed  of  the  peril  to  himself  of  the  ser- 
vice in  which  he  was  engaged  t  We  think  the  question  must  be 
answered  in  the  affirmative.  The  plaintiff  is,  presumably,  a  man 
of  ordinary  intelligence.  He  was  cognizant  of  the  practical  effects 
of  the  law  of  gravitation,  and  knew  tnat  when  a  bank  of  earth  is 
nndermined  by  removing  its  foundation  it  is  liable  to  fall.  Such 
knowledge  is  not  confined  to  experts.  No  one  knew  better  than 
himself  the  extent  to  which  the  bank  that  fell  upon  him  had  been 
undermined,  or  could  better  judge  of  the  peril.  Many  of  his  fel- 
low-laborers in  the  gravel  pit  comprehended  the  peril,  and  left  or 
avoided  the  place  where  the  plaintiff  was  injured.  Twenty  or 
thirty  minutes  before  the  bank  leli,  Mr.  Brown  notified  the  plamtifi 
and  others  that  the  place  looked  dangerous,  and  cantioned  them  to 
be  careful.  The  plamtiff  was  not  required  to  remain  there.  Others 
had  left  the  place  becaose  of  the  apparent  danger,  and  he  might 
have  done  so.  Yet  he  continued  his  work  there,  constantly  in- 
creasing the  depth  of  the  excavation,  and  with  it  the  danger  that 
the  bank  would  fall,  until  it  did  fall  upon  him. 

Theee  facts  are  established  by  the  undisputed  evidence  in  the 
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case,  and  it  foIIowB  therefrom  that  &e  circuit  court  properl;  noD- 
enited  the  plaintiff. 
Judgment  affirmed. 

SMnote,  p.  501. 


Deld 

V. 
ThI   OBIOAaO   iSD  NoBTH-TraSTEKK   BT.   OOk 

(SlWiMHuki  Bqiertt,  too.    Mareh  3,  IBSl.) 

In  IB  aotion  for  injorr  to  the  person  from  the  ncaliaenoe  of  a  railrotd 
eompanT.  the  oompUint  iliow*  thkt  an  engine  on  which  pUiatiff  ma  flrcmait 
was  deiwled  aad  OTSTtamed,  and  that  large  quaatities  of  steam  and  water 
aicaped  therafrom  and  fell  upon  him,  and  he  was  "  severely  bomed,  maimad 
and  pramanentlj  injured,  and  has  BtuFered  and  continues  to  suffer  great  paia 
in  body  and  mind,  and  that  by  reasoa  thereof  he  became,  and  for  along  time 
remained,  ill,  and  is  still  snfteing  from  said  injoriea."  Then  wu  no  motioa 
to  make  the  complaint  more  definite  and  cart&in.  Slid,  that  there  was  no 
enor  in  admitting  evidence  for  oUintiff  that  the  covering  of  his  iidnal  cord 
was  injuiad  by  the  acddeot,  ana  that  oriiial  difficnltiea  resulted  from  hia  in- 
juriea;  nor  in  admitting  evidence  that  an  inguinal  hernia  made  ita  appear- 
ance ^lout  nine  months  after  the  injury,  and  was  the  reault  thereof. 

The  fact  that  plaintiff  failed  to  make  adequate  proof  of  the  last  aTannanl^ 
so  that  the  court  withdrew  that  aabject  from  the  consideration  of  the  jnn, 
has  no  bearing  on  the  queetiwi  of  tbe  admisdbility  of  the  evidence  in  the 
flrat  instaaoe. 

A  verdict  for  (1700  damagea  in  this  case  not  showing  that  the  jarj  were 
actuated  by  paaaion  or  prejudice,  this  court  refuaea  to  set  it  adde  as  ezoev- 
sive. 

Appbal  from  the  Circuit  Court  for  Sauk  Coun^. 

Defendant  appealed  from  a  jadgment  in  favor  of  the  plaintiff. 
The  case  is  stat^  in  the  opinion. 

For  the  appellant  there  was  a  brief  h;  F.  J.  Idmh,  and  (oal  ar- 
gument by  llr.  Lamb  and  "W.  F.  Tilaa. 

J.  W.  Lnak,  for  the  respondent. 

Tayxob,  J. — T]m  action  was  brought  b;  tlie  respondent  to  re- 
cover damages  for  an  alleged  injury  to  his  person,  caused  by  the 
negligence  of  the  appellant  or  ite  servants.  The  only  errors  as- 
Bigned  by  the  appellant  are,  that  the  allegations  of  the  complaint 
were  not  sufficiently  specific  to  authorize  the  admission  of  certam 
evidence  tending  to  show  that  certain  effects  were  the  result  of  the 
inimy  complained  of,  and  that  the  damages  are  excessive. 

The  compUiut,  after  alleging  that  the  pUintiff  was  a  fireman 
upon  one  of  Gie  locomotive  engines  of  the  defendant,  and  chain- 
ing that  the  defendant  and  its  employees  negligently  and  cardJes^ 
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pemiitted  »  car  loaded  with  iron  to  remain  on  the  main  track,  by 
reaflOQ  whereof  the  engine  upon  which  he  was  employed  ran  into 
it  and  was  thrown  from  the  track,  Btatea  the  injury  to  the  plaintiff 
as  follows:  "And  the  eaid  engine  was  thrown  from  the  track, 
tipped  over,  and  large  qnantities  of  steam  and  water  escaped  there- 
from and  fell  npon  the  plaintifi,  and  the  said  plaintiff  was  severely 
hnmed,  maimed  and  permanently  injured,  and  has  suffered  and 
lias  continued  to  suffer  great  pain  in  body  and  mind ;  that,  by  reas- 
on thereof,  the  plaintiff  became  and  for  a  long  time  remained  111^ 
and  is  still  stiffenng  from  said  injuries  so  received  as  aforesaid." 

Upon  the  trial,  me  plaintiff  was  permitted  to  show  under  objec- 
tion, that  the  covering  of  the  spinal  cord  was  injnred  by  the  acci- 
dent, and  that  urinal  difficulty  resnlted  from  his  injuries,  and  to 
give  evidence  that  an  inguinal  hernia  made  its  appearance  abont 
nine  months  after  the  injury,  and  other  evidence  tending  to  show 
that  such  hernia  was  the  result  thereof.  It  is  insisted  by  the 
learned  connael  for  the  appellant,  that  no  evidence  of  these  alleged 
results  of  the  injury  should  have  been  received  under  the  general 
allegations  of  the  complaint ;  that,  in  order  to  permit  the  plaintiff 
to  give  evidence  of  such  results,  he  should  have  set  them  out  par- 
ticularly in  his  complaint.  It  is  not  very  strenuonslj  denied  by 
the  learned  counsel  that,  under  the  general  allegations  of  injury 
set  out  in  the  complaint,  the  plaintiff  might  properly  be  permitted 
to  show  such  injuries  to  his  person  as  were  immediately  apparent, 
and  that,  consequently, the  injury  to  the  spinal  cord  and  the  urinal 
difficnltiee  might  be  proved ;  but  they  very  earnestly  insist  that 
the  evidence  of  the  appearance  of  the  nemia  nine  months  after  the 
accident,  and  the  attempt  to  show  that  it  was  caused  thereby, 
should  have  been  excluded,  on  the  ground  that  this  effect  was  too 
remote,  and  not  the  natural,  ordinary  or  necessary  result  of  the 
origind  injury,  and  not  such  an  effect  as  the  defendant  could  an- 
ticipate would  or  might  result  therefrom,  and  it  could  not,  there- 
fore, come  to  the  triS  prepared  to  meet  uie  evidence  of  Qie  phdn- 
tiff  upon  that  question. 

It  IS  not  claimed  on  the  part  of  the  appellant  that  the  complaint 
does  not  state  a  cause  of  action.  If.  the  allegations  of  injury  are 
sufficient  to  entitle  the  plaintiff  to  recover  anything  more  than 
nominal  damt^;es,  then  it  seems  to  ns  very  clear  that  he  is  entitled 
to  recover  eaca  damages  as  he  actually  sustained  by  reason  of  all 
the  injuries  to  his  person  resulting  from  the  accident,  and  that,  in 
order  to  enable  the  jury  to  estimate  his  damages,  he  must  be  per- 
mitted to  show  what  those  injuries  in  fact  were.  We  think  uat, 
in  cases  of  this  kind,  if  the  defendant  does  not  desire  to  have  the 

Slaintiff  make  his  allegations  as  to  the  nature  of  his  injuries  more 
efinite  and  certain,  and  does  not  afik  to  have  it  done  by  a  proper 
motion  for  that  purpose,  he  must  come  prepared  to  meet  any  proof 
which  the  plaintiff  may  offer  which  shows  or  tends  to  show  the 
6A.  *B.R  CaL-W 
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real  Datnre  of  tlie  injurieB  which  were  the  direct  result  of  ^  se- 
eident.  This,  we  think,  was  the  rule  held,  even  under  the  old 
practieo,  by  this  court  in  Birehard  v.  Booth,  4  Wis.  74.  In  that 
case  the  court  held  that,  under  allegatione  aa  general  as  in  this  case, 
the  plaintiff  might  ehow  that  as  one  of  the  reanlte  of  the  battm 
his  shonldcr^blade  was  broken.  The  present  chief  justioe,  in  his 
opinion  in  that  case,  s&jb  :  "  It  was  contended  on  the  argnmeDt 
that  the  fracture  of  the  shoulder-blade  should  hare  been  epedallj 
and  circumstantially  set  forth  in  order  to  apprise  the  defendaot  of 
the  fact  to  be  proved ;  and  that  it  was  a  surprise  upon  him  to  ad- 
mit proof  of  it  under  the  general  language  of  wounding,  beatiDg, 
bruising,  etc. ;  and,  although  we  think  such  a  special  statement  of 
the  injury  might  have  been  very  proper,  yet  we  cannot  say  that  it 
was  essentially  necessary.  As  already  stated,  we  can  but  view  that 
injury  as  the  natural  and  necessary  result  or  consequence  of  the 
battery.  That  wrongful  act  was  the  efficient  producing  caose  of 
the  fracture  and  loss  of  health,  and  we  think  it  is  si^fficient  to  al- 
lege it  in  this  general  manner."  See  also  Schmidt  v.  Ffeil,  24 
Wis.  452,  455. 

If,  under  the  old  rules  of  pleadi^ig,  nnder  general  all^ations  of 
wounding,  bruising  and  beating,  the  plaintin  could  be  permitted 
to  show  all  the  injuries  to  the  person  which  resulted  from  the 
battery,  there  is  much  greater  reason  for  allowing  such  evidence 
under  the  code  practice,  which  gives  the  defendant  the  clear  ru;lit 
to  have  the  g^eral  allegations  made  more  specific  and  certain  if  he 
desires  it.  This  court  has  lately  decided,  in  Kedmon  v.  Ins.  Co^ 
ante,  p.  292,  that  general  words  in  an  answer,  in  an  action  upon  an 
insurance  policy,  charging  a  breach  of  warranty  on  the  part  of  the 
insured  in  not  iiaving  answered  truthfully  in  regard  to  the  amount 
of  incumbrances  upon  the  property  insured,  stating  that  there  were 
«ther  incumbrances,  and  tlie  amount  thereof,  were  sufficient  to 
permit  proof  of  other  incumbrances  than  those  stated  by  the  in- 
sured. The  decision  was  placed  upou  the  ground  that  the  facts 
stated  showed  a  breach  of  the  warranty,  and  if  the  plaintiff  desired 
a  more  specific  statement  of  them  he  should  have  madehla  motion. 
Having  fniled  to  make  such  motion,  the  defendant  shonld  be  per- 
mitted to  prove  on  the  trial  the  existence  of  any  incnmbrance 
which  would  show  a  breach  of  the  warranty.  Kimball  v.  Darling, 
32  "Wis.  675,  684 ;  Schmidt  v.  Pfeil,  24  "Wis.  452,  455 ;  Hewit  v. 
Mason,  24  How.  Pr.  366 ;  People  v.  Ryder,  12  N.  T.  443.  So  in 
the  case  at  bar,  the  defendants  not  having  called  for  any  more 
specific  statement  of  the  plaintiffs  injuries  than  those  set  oat  in 
his  complaint  in  general  terms,  the  plaintiff  must  be  permitted  to 
prove  on  the  trid^all  such  personal  injuries  as  in  fact  resulted  from 
the  accident.  This  disposes  of  all  the  objections  to  the  evidence 
showing  what  were  the  immedi.ite  effects  of  the  accident. 

Bat  the  counsel  for  the  appellant  urges  that,  as  the  hernia  did 
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not  make  its  appearance  until  nine  months  after  the  accident,  it 
cannot  be  eaid  tnat  it  was  the  resolt  of  the  accident,  and  certwily 
not  the  direct  and  immediate  reeiilt  thereof,  and  therefore  evidence 
ooBceming  it  shonld  not  have  been  admitted  nnder  the  allegations 
of  the  complaint.  If  t~ho  hernia  had  appeared  immediately  after 
the  accideot,  under  the  rale  above,  stated,  there  wonld  be  no  donbt 
as  to  the  right  of  the  plaintiff  to  prove  the  fact  as  one  of  the  re- 
sults of  the  injury ;  and  we  think  the  mere  fact  that  it  did  not  be- 
come apparent  to  the  plaintiff  until  eome  length  of  time  after,  can 
make  no  difference  as  to  the  right  of  the  plaautifE  to  show  that  it 
was  in  fact  caused  br  the  accident. 

In  Schmidt  v.  Pfeil,  24  Wis.  452,  the  former  chief  justice, 
Dixon,  says :  "  The  question  pnt  to  the  plaintifE  as  to  his  naving 
felt  any  lameness  or  effects  from  the  injuries  after  the  ezpiratiou 
of  the  first  seven  weeks  after  the  battery,  was  legitimate  and 
proper.  The  evidence  was  not  inadmissible  on  the  ground  that 
the  damage  was  too  remote,  or  of  the  special  or  peculiar  kind 
which  must  be  specifically  set  forth  in  the  complaint  by  way  of 
aggravation,  in  order  that  the  defendant  may  have  due  notice  of 
the  claim.  It  was  not  evidence  of  that  kind  of  damage  which  the 
law  would  imply  was  not  the  natural  and  necessary  consequence  of 
the  asBanlt  and  battery.  It  was  evidence  of  damage  which  might 
oatunJly  and  necessarily  result  from  the  acts  complained  of ;  and 
it  was  for  the  jury,  upon  the  whole  evidence,  to  sav  whether  it  did 
result  or  was  the  obviously  probable  result  of  the  beating;  and 
hence  the  evidence  was  admissible  under  the  general  allegation." 

In  this  case  there  was  no  allegation  of  any  permanent  injury  to 
the  plaintifE.  In  the  case  at  bar,  the  plaintiff  offered  the  evidence 
of  tne  fact  with  a  view  of  proving  that  it  was  caused  by  the  acci- 
dent. He  would  be  compelled  to  prove  its  existence  before  he 
could  be  permitted  to  show  that  the  accident  was  the  cause.  That 
Le  attempted  to  do  by  the  evidence  on  his  part.  The  fact  that  he 
&iled  in  showing  that  it  was  caused  by  the  accident,  does  not  ren- 
der the  evidence  tending  to  prove  that  fact  inadmissible.  The 
admissibility  or  inadiniseiljility  of  evidence  tendine  to  prove  a  fact 
whicti  is  within  the  issues,  does  not  depend  upon  the  success  of  the 
party  offering  it  in  establishing  the  fact  sought  to  be  proved.  If 
tlie  evidence  offered  is  pertinent  to  prove  the  fact,  then  it  is  ad- 
missible. If  such  party  fails  in  his  proofs,  it  is,  perhaps,  the  duty 
of  the  judge  to  say  to  tlie  jury,  as  the  learaed  judge  did  in  this  case, 
that  he  has  failed  to  prove  that  fact,  and  therefore  thev  are  not  to 
consider  it  in  making  np  their  verdict.  If  the  plaintiff  could  have 
shown  by  the  evidence  tliat  the  hernia  was  the  direct  result  of  the 
accident,  we  think  he  was  entitled  to  have  his  proofs  admitted 
nnder  the  general  allegations  in  hit  complaint ;  and,  as  the  judge 
could  not  determine  b^orehand  whether  he  would  succeed  in  eetab- 
lishiiig  that  fact,  he  was  right  in  ovCrruliug  the  objection  to  the 
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evidence  and  bearing  what  was  offered.  After  hearing  all  that  was 
offered  on  both  aidee  npon  tiiat  point,  the  judge  wae  of  the  opinion 
that  the  plaintiff  had  failed  to  connect  that  iniaiT  with  the  accident, 
and  eo  told  the  jury.  This  was  all  he  was  callea  upon  to  do,  in  the 
abeence  of  any  reqneet  on  the  part  of  the  defendant  to  give  any 
more  specific  directions  upon  that  point.  The  record  does  not 
present  the  case  of  an  erroneous  decision  of  the  court,  under  which 
improper  evidence  was  received,  and  an  attempt  to  core  the  same 
by  withdrawing  snch  evidence  from  the  cooBlderation  of  the  jury. 
It  only  preeeat£  the  case  of  an  attempt  to  prove  a  fact,  within  the 
iBsnee,  which  would  enhance  the  plamtifPs  damages,  by  the  intro- 
dnctioQ  of  evidence  tending  to  prove  it,  and  therefore  admissible, 
but  which  fact,  upon  all  the  evidence  introdaoed  by  both  parties, 
it  was  clear  the  plaintiff  had  failed  to  establi^.  In  such  case  the 
court  was  not  bound  to  withdraw  the  evidence  in  form  from  the 
consideration  of  the  jury,  but,  as  was  done  eubstantially  in  this 
case,  to  instmct  the  jury  that  the  evidence  failed  to  establish  the 
fact 

We  are  asked  by  the  learned  counsel  for  the  appellant  to  eet 
aside  the  verdict  and  grant  a  new  trial  because  the  damages  asaeesed 
are  excessive.  If  the  plaintiff  was  in  fact  injured  to  the  extent  the 
evidence  teuded  to  show,  and  has  suffered  from  such  injury  and  is 
likely  to  suffer  for  the  length  of  time  the  medical  witneesee  are  of 
opimon  he  will,  we  cannot  say  the  damages  found  by  the  jury  are 
excessive.  We  cannot  say  that  $1700  is  an  exceeeive  compensa- 
tioD  for  the  physical  and  mental  suffering  which  this  young  man 
has  endured  and  roust  endure  dnring  a  sickness  of  four  yean. 
There  are  no  fixed  mlee  for  measuring  damages  which  may  be 
allowed  for  physical  and  mental  suffering.  Damage  of  this  kind  is 
a  matter  of  the  greatest  nncertainty,  and  most  from  the  necessity 
of  the  case  be  left  to  the  discretion  of  the  jury ;  and  that  discretion 
cannot  be  interfered  with  by  the  courts,  onl^  the  award  is  so  die- 
proportioned  to  the  suffering  sustained  that  it  is  clear  the  jniy  were 
actuated  by  passion  or  preindice,  and  not  by  a  desire  to  give  a  just 
and  fair  compensation.  There  is  nothing  in  the  amount  awarded 
in  this  case  to  satisfy  us  that  the  jury  were  actuated  by  any  other 
motive  than  a  desire  to  do  what  was  lust  between  the  ]Arties. 

We  think  the  case  was  fairly  tried  and  fairly  submitted  to  the 
jury,  and  that  no  errors  were  oonunitted  which  prejudiced  the 
appellant. 

By  tiie  Court. — The  judgment  of  the  circuit  ooort  is  afBrmed. 
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EsLLKT,  Adm'r,  etc., 

V. 

Chioaqo,  M.  AMD  St.  P.  R.  Co. 
(SB  Witamtin  StporU,  74.    September  27,  1861.) 

The  mere  foct  that  in  »  raflrond  companT'i  prir&te  yard,  where  cars  are 
loftded  utd  unloaded,  and  trains  made  up,  such  can  are  permitted  to  more 
along  the  tracks  nnattended  by  a  bnkeman,  cannot  be  neld  negligence  as 
matter  of  law  as  against  the  companj's  Bervants  emplojed  in  such  yard. 

One  who  andertaJces  an  eroplojroeat  with  full  knowledge  of  the  rules  and 
methods  pursued  by  the  employer  in  the  business  cannot  recover  from  the 
employer  for  an  injury  happening  in  consequence  of  such  methods. 

In  an  action  for  injuries  from  negligence,  where  the  specific  acts  constitut- 
ing such  negligence  are  averred  in  the  complaint,  it  must  be  presumed  here, 
in  the  absence  of  anything  in  the  record  to  the  contrary,  that  the  evidence 
of  negligence  was  confinM  to  those  acts,  even  where  there  is  a  general  ver- 
dict Sir  the  pl^ntifl. 

Quare  wliether,  when  a  spedal  verdict  is  demanded  by  either  party,  it  !■ 
proper,  nnder  oar  statute,  to  take  also  a  general  verdict. 

Where  a  special  verdict  was  demanded  and  ordered,  it  will  not  be  pre- 
sumed here  that  the  jury  were  also  directed  to  And  a  general  verdict. 

After  answering  ul  the  questions  propounded  for  a  special  verdict,  tlie 
jarj  added  that  tbey  found  "  for  the  pUuntifl  to  the  amount  of  92000."  In 
the  absence  of  any  proof  in  the  record  tltat  tlte  court  directed  a  general  ver- 
dict, tliis  ia  construed  as  simply  a  finding  of  pluntiffs  damages  in  case  he 
\raa  entitled  to  recover  upon  tne  facta  of  tlie  special  verdict. 

Appbai.  from  Oonnt;  Court,  Milwankee  County. 

Mnrphv  &  Goodwin  &nd  J.  M.  Connolly,  for  appellant. 

D.  StWegg  and  J.  W.  &  M.  B.  Gary,  for  respondent. 

Tatlok,  J. — This  action  ie  brottght  by  the  administrator  of  John 
Larkin,  deceased,  to  recover  damages  of  the  defendant  for  negli- 
gently cansine  the  death  of  said  deceased.  The  record  ehowa  that 
at  the  time  ot  receiying  the  injury  which  cansed  the  death  of  tJie 
deceased  he  was,  and  for  some  time  previous  thereto  had  been,  in 
the  emploT  of  the  railway  company.  The  complaint  charges  the 
injury  to  nave  happened  to  the  deceased — First,  by  reason  of  the 
oareleesness  of  the  railway  company;  second,  through  the  care- 
lessnefls  and  negligence  of  its  agents  and  servants.  In  the  com- 
plaint, the  plaintm  sets  out  the  facta  relating  to  the  employment 
and  duties  of  the  deceased,  and  the  alleged  negiigenoe  ana  <^releee- 
ness  of  the  defendant,  and  its  agents  ana  servants,  as  follows : 

"That  on  and  before  the  twenty-sixth  day  of  August,  A.D. 
1879,  the  said  John  Larkin  had  been  and  was  hired  by  the  said 
defendant,  and  employed  by  it  in  and  abont  the  business  of  coupling 
and  switching,  and  taking  care  of  the  cars  of  said  defendant  in  the 
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yard  of  said  defendant  in  the  dty  of  Milwankee,  said  coonty ;  that 
iQ  the  performance  of  his  duties  as  SDch  servant  said  Larsin  vas 
required  to  be  at  and  near  the  tracks  of  said  company  in  its  said 
yard,  and  near  elevator  A,  situate  in  the  yard  of  said  defendant; 
and  the  said  Larkin  was  then  and  there  charged  with  the  daty  of 
switching  and  coupling  cars,  and  preventing  injury  to  the  property 
of  said  company,  by  coiliBion  or  otherwise,  in  the  moving  of  said 
cars  on  the  vanons  tracks  in  the  yard  of  said  defendant. 

"  Plaintiff  further  allies  that  on  or  about  said  twenty-sixth  day 
of  August,  A.  D.  1879,  the  said  defendant  wrongfully,  Diligently, 
and  in  a  grossly  careless  manner,  allowed  a  freight  car  to  ran  looee 
TtpoD  one  of  its  tracks  in  said  yard,  on  a  down  grade  thereof,  with- 
out any  person  being  stationed  thereon  to  set  the  brakes  thereon, 
or  to  signal  an  alarm  at  its  approach,  and  without  any  provision 
made  for  arresting  the  progress  of  said  car  when  once  in  motion — 
the  said  defendant  then  and  there  well  knowing  that  to  allow  a  ear 
so  to  run  loose  was  grossly  careless  and  negligent ;  and  this  plaintiff 
alleges  that  the  said  John  Larkin,  seeing  such  car  advancing,  and 
the  same  being  then  and  there  in  imminent  danger  of  coUiding 
with  a  switch-engine  then  and  there  being  upon  the  same  track, 
turned  a  switch  and  thus  prevented  a  collision  by  turning  this  car 
onto  another  track. 

"  And  this  plaintiff  further  alleges  that  at  or  about  tlie  same  time 
the  said  defendant  wroogfully,  carelessly,  and  negligently  allowed 
a  certain  other  freight  car  to  run  loose  out  of  saia  elevator  A,  and 
concealed  from  saia  Larkin,  apon  a  track  which  crossed  the  track 
upon  which  said  first-mentioned  car  had  been  switched,  without 
any  person  being  stationed  thereon  to  set  the  brakes  or  to  signal  an 
ahum  at  its  approach,  and  without  any  provision  made  for  arrest- 
ing the  progress  of  the  same  when  once  m  motion ;  the  aaid  defend- 
ant then  and  there  well  knowing  that  to  allow  a  car  so  to  run  looee 
was  grossly  careless  and  negligent." 

The  answer  is  a  general  denial,  and  an  allegation  that  the  injury 
which  caused  the  death  of  the  deceased  happened  by  reason  oi  the 
negligence  of  the  deceased. 

There  was  a  jury  trial  and  a  special  verdict  After  verdict,  both 
parties  moved  for  judgment  upon  the  verdict,  and  the  court  below 
ordered  jadgment  in  favor  of  the  defendant,  dismissing  the  plaintiff's 
complaint  with  costs,  and  denied  the  motion  of  the  plaintiff  for 
judgment  in  his  favor.  There  was  no  bill  of  exceptions  settled  in 
the  case,  and  this  appeal  brings  np  only  the  pleadings,  verdict, 
motion  for  judgment,  and  jadgment 

Larkin,  the  deceased,  was  injured  and  died  while  section  1816, 
Rev.  St.  1875,  was  in  force,  which  made  the  company  liable  to  its 
employees  for  injuries  occurring  through  the  negligence  of  its  other 
agents  or  servants. 

Without  setting  oat  at  length  the  30  questions  submitted  to 
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tbe  TOiy  for  them  to  answer  as  their  special  verdict,  it  is  enfficieDt 
for  the  purposes  of  this  case  to  state  that  the  jory  have  not  found 
bj  their  special  verdict  that  the  defendant  company,  or  any  of  its 
affente  or  servants,  were  guilty  of  any  carelessness  or  negligence 
■wliich  cansed  the  injury  resulting  in  the  death  of  the  deceasedT  No 
interrogatory  was  submitted  to  them  upon  that  subject.  This 
dofect  m  the  verdict  must  be  fatal  to  the  right  of  the  plaintiff  to  a 
judgment  in  his  favor,  unless  it  be  cured,  either  by  what  is  claimed 
to  be  a  general  verdict  in  his  favor,  or  the  finding  that  the  ears 
which  collided  and  caused  the  injury  were  perraittea  to  run  on  the 
track  out  of  the  elevator,  and  on  the  track  alongside  of  the  same, 
without  a  brakeman  thereon,  is  a  enfficient  finding  of  fact  from 
which  the  court  can  infer  negligence  as  a  conclusion  of  law. 

It  is  urged  by  tlie  learned  counsel  for  the  appellant  that  there  is 
a  general  verdict  in  this  case  for  the  plaintiff,  and  that  such  general 
verdict  must  be  construed  to  have  found  in  favor  of  the  plaintiff 
upon  all  questions  of  fact  not  covered  by  the  special  findings  of 
fact,  necessary  to  sustain  the  general  verdict,  and  it  must  be  neld, 
therefore,  that  the  jnry  have  found  that  the  defendant  was  guilty 
of  negligence  wliich  caused  the  injury.  We  have  very  grave 
doubts  whether  it  is  proper  practice  under  our  statute,  when  a 
special  verdict  is  demanded  by  either  party,  to  take  a  general  ver- 
dict upon  the  whole  case.  Sucli  a  practice,  it  seems  to  me,  would 
complicate  the  case  bo  that  it  would  be  difficult  to  determine  what 
issues  were  submitted  to  the  jury  for  their  special  determination, 
and  what  were  reserved  to  be  covered  by  the  general  verdict.  But, 
whatever  may  be  the  correct  rule  in  respect  to  this  question,  we 
are  of  the  opinion  that  in  this  case  there  was  no  general  verdict 
rendered  by  the  jury  upon  the  whole  case.  That  part  of  the  ver- 
dict relied  upon  by  the  learned  counsel  for  the  appellant  as  a  gen- 
eral verdict  upon  the  whole  case  in  favor  of  the  plaintiff,  it  seema 
to  ne,  is  simply  an  assessment  of  damages  in  his  favor,  supposing 
the  plaintiff  to  be  entitled  to  recover  upon  the  facts  found  oy  the 
special  verdict.  The  record  shows  that  after  the  jury  had  answered 
all  the  questions  propounded  as  a  special  verdict  they  added 
thereto  the  following :  "  We,  the  jurors  m  the  above-entitled  action, 
find  for  the  plaintiff  to  tho  ^nount  of  $2000." 

As  the  record  shows  that  a  special  verdict  was  demanded  by  the 
defendant  on  the  trial,  and  that  a  special  verdict  was  found  by  the 
jury,  we  must  coostme  this  finding  as  simply  a  finding  of  the  dam- 
ages sustained  by  the  plaintiff  in  case  he  is  entitled  to  recover  in 
the  action  upon  the  special  facts  found  and  not  as  a  general  ver- 
dict in  his  favor  upon  the  whole  case.  A  special  verdict  having 
been  demanded  and  ordered,  we  are  not  to  presume  that  the  court 
directed  the  iury  to  find  a  general  verdict  upon  the  whole  case. 
We  do  not  tnink  the  difficulty  in  the  special  verdict  is  helped 
out  by  what  is  called  the  general  verdict  by  the  counsel  for  the 
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frnpeUuiL  Can  the  court  find,  as  a  conclneion  of  law,  that  the 
defenduit,  its  agents,  or  Berrants,  were  goiltj  of  negligence,  and 
that  such  n^ligenca  caused  the  injnir  to  the  deceased,  from  the 
fact  found  t^t  the  two  cars  which  collided  and  caused  the  injury 
were  permitted  to  mn  upon  the  track  in  the  defendant's  vard 
withoat  any  brakeman  on  the  same  to  control  them^  We  uimk 
this  qoestion  mast  be  answered  in  the  negative.  Independent  of 
any  re^E;iilation8  made  by  the  company  for  conducting  their  bnslDees 
in  their  yards, where  cars  are  loaded  and  unloaded  and  made  up  mto 
trains,  we  do  not  think  the  circuit  court  woold  be  justified  in  hold- 
ing, as  a  question  of  law,  tliat  it  was  the  duty  of  the  company  to 
see  that  every  car  moved  along  its  tracks,  in  its  yards,  should  have 
some  one  in  charge  of  the  same  whenever  it  was  moved. 

A  court  would  probably  be  justified  in  declaring,  as  a  matter  of 
law,  that  it  was  negligence  in  a  railroad  company  to  permit  its  cars, 
or  even  a  single  car,  to  move  idong  its  track  in  a  pnolic  place.  Bach 
as  a  street  crossing,  or,  perhaps,  at  its  passenger  depots,  where  the 
pnblic  are  permitted  to  be  apon  and  travel  across  its  tracks,  without 
having  some  one  on  the  same  to  control  its  movements;  bat  the 
question  presented  by  this  case  is  an  entirely  different  question. 
The  cars  which  were  permitted  to  go  along  its  tracks  unattended 
were  in  the  private  yards  of  the  defendant,  where  no  persons  were 
expected  to  be  present  except  its  servants  and  agents,  many  of 
wliom  were  present  solely  for  the  pnrpose  of  moving  the  cars  on 
the  tracks  without  being  upon  the  same  as  brakeman.  If  it  was 
negligence  to  permit  the  cars  to  run  nnattended  in  the  defendant's 
yanl,  where  cars  are  loaded  and  unloaded  and  moved  about  for  the 
pnrpose  of  making  up  trains,  sneh  negligence  is  not  so  apparent 
that  a  court  may  prouonnce  upon  it  as  a  matter  of  law.  At  moet, 
it  might  be  a  fact  to  go  to  the  jury  upon  the  question  of  negligence. 
See  C.  and  N.  W.  Ev.  Co.  v.  Donalme,  75  ID.  106.  But  the  facta 
found  by  the  special  verdict  show,  l>eyond  a  doubt,  that  the  de- 
ceased had  no  cause  of  complaint  against  the  defendant  because  it 
permitted  its  cars  to  run  unattended  by  a  brakeman  in  said  yard 
where  he  was  employed.  It  appears,  from  the  special  verdict,  that 
the  deceased  had  often  discharged  the  duties  of  car-conpler  behind 
the  elevator  previous  to  the  time  when  the  accident  happened,  and 
that  he  was  discharging  such  duties  at  that  time ;  that  he  under- 
stood the  custom  oi  the  yard  as  to  handling  cars  behind  the  elevs- 
tor;  and  that  the  care  which  did  the  injury  were  moved  at  the 
time  in  the  ordinatr  and  usual  way  in  which  the  business  had  been 
done  at  that  point  for  the  past  fifteen  years. 

These  facts  being  found,  it  is  clear  tliat  the  deceased  knew  that 
it  was  the  custom  in  that  yard  to  permit  the  cars  to  run  out  of  the 
elevator,  and  on  the  track  ontside  thereof,  withont  any  brakemiiL 
on  them,  and  also  that  it  was  a  part  of  his  duty  at  the  tims  to  take 
such  care  as  they  came  down  upon  these  tracks  and  place  them  in 
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certain  positions,  as  ordered  at  the  time.  If  it  was  the  habitnal 
eoBtom  of  the  company  to  permit  the  care  to  mn  npon  said  tracks 
withoat  a  brakemao,  and  such  caetom  was  known  to  the  defendant 
before  the  accident,  then  the  danger  to  himself  arising  ont  of  snch 
cnatom  was  one  of  the  risks  of  his  employment,  and  he  could  not  re- 
cover of  the  company  for  an  injury  to  himself  resulting  therefrom. 
It  is  well-settled  law  that  any  emj^oyee  who  undertakes  an  employ- 
ment with  full  knowledge  of  the  rules,  regulations,  and  methods  of 
doing  such  bnsinees,  cannot  recover  from  his  employer  for  an  iu  jury 
happening  to  him,  and  which  results  from  snch  rules  or  methods. 
This  court  say,  in  the  case  of  Strahlendorf  «.  Rosenthal,  30  "Wis-GT^^ 
678,"  that  the  plaintiff,  when  he  contracted  to  work  for  the  defendant 
in  and  about  the  sinking  of  the  shaft,  took  upon  himself  the  aeces- 
aary  and  usual  risks  of  tlie  employment."  In  Flannagen  v.  C.  and 
N.  W".  Ry.  Co.,  50  Wis.  462^72;  Sameu  Same,  iSTTia.  98,  this 
coart  again  say :  "The  plaintiS  was  well  acquainted  with  the  haz- 
ards of  this  bnsioess  of  iiandling  cars  in  and  about  the  yard  in 
which  he  was  engaged,  .  .  .  and  he  voluntarily  assumed  the  rieta 
attendant  upon  snch  employment."  This  doctrine  is  more  fully 
discussed  and  affirmed  in  the  following  cases :  C  and  N.W.  Ry.  Co. 
V.  Donahue,  75  111.  106;  E.  R.  Co.  v.  Barber,  5  Ohio  St.  541; 
"Wright  V.  R.  R.  Co.,  26  N.  T.  562 ;  Baxter  v.  Roberts,  44  Cal.  187. 
These  cases,  and  many  more  which  might  be  cited,  clearly  show 
that  if  deceased  knew  the  manner  of  doing  business  in  the  defendant's 
yard,  and  remained  in  its  employment  after  such  knowledge,  or 
entered  such  employment  with  snch  knowledge,  then  he  could  not 
recover  for  any  injury  to  him  resnltiug  from  such  management,  and 
eonsequently  his  administrator  cannot  recover  in  this  action. 

The  special  facts  found  show  that  the  business  had  been  con- 
ducted in  said  yard  for  many  years  previously  as  it  was  at  the  time 
of  the  accident,  and  tiiat  the  deceased  had  full  knowledge  thereof, 
consequently  neither  he  nor  his  administrator  is  in  a  position  to 
complain  on  account  of  any  injury  to  his  person  reemting  from 
snch  method  of  doing  its  bnsmess. 

If  the  learned  counsel  for  the  appellant  was  right  in  his  position 
that  there  is  a  general  verdict  in  this  case  which  must  he  construed 
to  cover  all  the  issues,  and  that  the  jury  mast  have  found  that  the 
defendant  was  guil^  of  negligence  which  caused  the  injury,  still 
we  think  that  such  finding  womd  be  inconsistent  with  the  special 
finding  of  fact  that  the  business  was  done  in  the  same  manner  at 
the  time  of  the  accident  as  it  had  been  done  for  fifteen  years  pre- 
vious, and  that  the  defendant  had  frequently  performed  the  same 
duties  that  he  was  performing  when  the  accident  occurred,  and 
must,  therefore,  have  had  knowledge  thereof.  The  complaint 
alleges  no  act  of  negligence  on  the  |^rt  of  the  defendant  except 
that  it,  aud  its  servants  and  agents,  permitted  the  cars  to  nm  out 
of  the  elevator,  and  on  the  track  beside  the  elevator,  without  any 
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brakeman  or  other  person  to  control  them ;  and  in  the  absence  of 
any  bill  of  exceptions,  showing  any  other  alleged  negligence  on  the 
p^  of  the  defendant,  it  mnst  be  presomed  that  the  plaintifi's 
proofs  were  oonfined  to  the  all^ations  in  the  complaint,  and  that 
the  jury,  if  they  have  fonnd  the  defendant  gniltj  of  any  nf^Iigence, 
must  Iiare  based  ench  finding  upon  that  fact,  and  that  alone.  Bat, 
aa  we  hare  said  above,  that  fact,  explained  as  it  is  by  the  special 
findings,  is  no  gronnd  for  charging  the  defendant  with  n^ligence. 
A  general  verdict,  finding  negligence  on  the  part  of  the  defendant, 
for  tliat  reason  conld  not  stand,  oeing  inconaifitent  with  the  special 
findings.    Lemke  v.  C,  M.  and  St  P.  Ky.  Co.,  39  Wis.  449. 

In  tnia  view  of  the  case  it  is  nnneceesary  to  discnss  the  qnestion 
as  to  the  contribntoiy  n^ligence  of  the  dec^sed,  npon  which  the 

rial  findings  of  the  verdict  are  somewhat  in  conflict.  We  think 
jadgment  of  the  circuit  court  shoold  be  affirmed  upon  two 
gronnds — First,  that  the  verdict  does  not  find  that  the  defendant's 
n^ligence  caused  the  injnry  to  the  defendant,  nor  any  facts  from 
which  such  negligence  can  be  affirmed  as  a  qnestion  of  law ;  second, 
tliat  the  special  findings  show  that  the  ininiy  of  the  deceased,  so 
far  as  it  was  the  resnlt  of  any  act  of  the  oefendants,  its  agents  or 
servants,  was  the  resnlt  of  the  manner  of  doing  the  businees  in  the 
defendant's  yards,  of  which  the  deceased  had  nill  knowledge  long 
before  the  accident  occnrred,  and  was  ^erefore  one  of  the  lisks  (S 
his  employment,  for  which  he  conld  have  no  action  against  the  de- 
fendant, and  oonseqnently  his  administrator  could  have  none. 

The  jadgment  of  the  circnit  court  is  affirmed. 

SeeKelley  v.  Chicago,  etc.,R  K  Co.,  2  Am.  &  Eng.  B.K  Cas. 
65. 

See  note,  p.  501. 


Thb  Laxk  Shobb  asd  Kiohiqak  SoDTHBBir  St.  Co^ 

». 

MoCoBiaos. 

(74  Stdiana  B^orU,  440.     JVoy  TtnA,  18S1.) 

Where  the  apecUl  finding  of  the  facts  is  inconsisteiit  with  the  guieral  ver- 
dict, the  fonner  will  control  the  latter,  and  the  court  must  give  judgment 
according!;. 

An  emploree,  when  be  enten  the  gerrice  of  an  emplover,  impliedly  agraea 
to  aaaume  all  risks  ordinarily  and  natnrallT  incident  to  the  paittcnlar  aerrice ; 
and  the  employer  impliedly  agrees  thst  he  will  not  mbject  the  employee, 
through  fmud,  negligence  or  malice,  to  greater  risks  than  those  which  fairly 
and  properly  belong  to  the  particulai  serrice  in  which  the  employee  is  to  be 
engaged. 
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The  employer's  obligation  is  not  to  supply  the  employee  with  absolutely 
Mfe  machuiery,  or  with  any  particular  kind  of  machinery,  but  to  use  ordinary 
and  reasonable  care  not  to  subject  the  employee  to  extraordinary  or  nnreosoR' 
able  danger. 

When  a  master  employs  a  aeirant  to  do  a  particulur  kind  of  work  with 
particular  kind  of  inBtmments  and  machinery,  the  master  does  not  agree 
that  they  are  free  from  danger  in  their  use,  but  that  they  are  sound  and  flt 
for  the  purpose  intended,  so  far  as  ordinary  care  and  prudence  can  discover, 
and  that  he  will  use  ordinary  care  and  prudence  in  keeping  them  in  such 
condition  and  fitness ;  and  the  servant  agrees  that  he  will  use  such  imple- 
ments and  machinery  with  care  and  prudence;  and  if,  under  such  couditiona 
and  drcumatances,  harm  or  injury  come  to  the  servant  in  the  use  of  such 
machinery,  it  must  be  ranked  among  the  accidents,  the  risk  of  which  the 
servant  mnst  be  deemed  to  have  assumed  when  he  entered  into  such  service. 

NeiUier  companies  nor  individuals  are  bound,  as  between  themselves  and 
their  servants,  to  discard  and  throw  away  their  implements  or  machinery 
upon  the  discovery  of  every  new  invention  which  may  be  thouKht  or  clamed 
to  be  better  than  those  they  have  in  use;  but,  if  they  t«ke  ordinary  care  and 
exercise  ordinary  prudence  to  keep  their  implements  or  machinery  in  sound 
repair,  so  that  harm  does  not  result  to  the  servant  for  want  of  such  sound 
condition  of  the  implements  or  machinery  used,  then  such  individitals  or 
companies  will  not  be  responsible  to  servants  for  injuries  which  may  occur  to 
tbem  in  the  use  of  such  implements  or  machinery.  The  Bt,  Ix>tiis,  etc.,  Ry. 
Co.  e.  TaliriUB,  GS  Ind.  Gil ;  criticised. 

In  an  action  against  a  railroad  company  by  a  brakemanfor  an  injury  re- 
ceived while  eng^ed  in  coupling  cars,  by  his  foot  being  caught  in  a  danger- 
ously construct^  frog  at  a  switch  on  the  line  of  the  road,  the  jury  found 
Specially,  that  the  switches  and  frogs  of  the  road  were  in  the  same  condition 
during  all  the  time  the  plaintiff  was  in  the  employ  of  the  defendant,  and  that 
they  were  of  the  same  kind  as  those  used  on  the  principal  railroads  in  the 
county;  that  plaintiS  had  full  opportunity  to  acquire  a  knowledge  of  the 
condition  of  all  the  switches  and  m)gs  in  the  rood ;  that  he  did  not  use  any 
care  to  ascertain  the  condition  of  the  frogs  and  switches  at  the  place  where 
the  injury  occurred;  that  while  walking  on  the  track  behind  a  moving  car, 
his  foot  was  caught  in  one  ot  the  frogs;  that  the  printed  rules  of  the  company 
forbid  brakemen  to  go  between  the  cars  in  motion  to  couple  them,  and  (orbia 
conpling  by  band  in  all  cases  where  a  stick  could  be  used ;  that,  in  consider- 
ation of  employment  by  defendant,  the  plaintiff  agreed  to  obey  said  rules; 
that,  under  the  circumstances,  the  pltuntiS  used  proper  care  to  avoid  injury 
to  himself. 

&ldf  that  the  defendant  was  not  liable, 

Fboh  the  Laporte  Circnit  Court. 

J.  B.  Niles  and  J.  I.  Best,  for  appellant. 

S.  L.  Trippe,  for  appellee. 

Scott,  J. — McConoick  eaed  the  Lake  Shore  and  Michigan 
Sonthem  S,j.  Co.  for  damages  reenlting  from  an  injiuy  re- 
ceived by  him  at  South  Bend,  on  the  4th  day  of  October,  1876, 
while  engaged  bb  a  brakeman  on  the  appellant's  railroad.  He 
alleged  in  hie  complaint  l^t,  while  engaged  in  coupling  care,  he 
■was,  without  fault  on  hie  part,  caught  in  a  dangerously  constructed 
frog,  which,  without  proper  safeguards  and  neceBsary  protection, 
was  negligently  allowed  to  remain  in  the  track  of  the  company's 
road  at  South  Bend;  that  the  appellant  had  carelessly  and  negli- 
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gently  constnicted  and  snfiered  said  frog  to  be  and  renmn  wholly 
witiioitt  anj  mechanica]  contrivauces,  wooden  block  protectiooB  and 
safegaards,  which  conld  and  wonld  have  rendered  the  aame  safe. 
The  appellee  farther  alleged  that  he  waa  wholly  ignorant  of  the 
condition  and  sitnation  of  the  road  at  the  point  where  he  was  hnrt, 
and  that  he  had  no  knowledge  of  snch  switch  and  frog  and  their 
unprotected  condition  and  the  absence  of  safe^ards  at  that  point, 
and  had  no  means  or  opportiinitj  of  acquiring  any  knowledge  in 
relation  thereto.  Issne  was  formed,  and  a  trial  b;  jm?  resulted  in 
a  general  verdict  for  the  appellee  in  the  snm  of  $5000,  The  jniy 
also  returned  answers  to  special  interrogatoriee.  The  interrogar 
tones  and  the  answers  thereto  are  as  follows ; 

"  let.  Were  tlie  frogs  and  switches  on  the  defendant's  road  be- 
tween Elkhart  and  Chicago,  and  at  Chicago,  snbetantiallT  of  the 
same  character  and  in  the  same  condition  continaonsly  from  the 
8th  day  of  April,  1875,  to  the  4th  day  of  October,  1876  ?  Ana. 
Yes. 

"  2d.  Had  the  fro^  at  Sonth  Bend,  in  which  the  plaintiff's  foot 
was  canght,  at  the  tune  of  the  alleged  injury  to  him  complained  of 
in  this  case,  been  daring  all  that  time  in  gabetantlally  the  same 
condition  as  when  the  injury  occurred  ?    Ans.  Tea. 

"3d.  "Was  not  that  frog,  and  were  not  all  the  frogs  and  switches 
on  said  part  of  the  defendant's  road,  open  to  view  and  plain  to  bo 
seen  by  any  persons  inclined  to  look  at  them  daring  all  that  time  ! 
Ans.  Yes. 

"4th.  Conld  any  person,  during  all  that  time,  looking  carefully 
at  the  frogs  and  switches  in  said  part  of  said  road,  including  those 
at  South  Bend,  plainly  see  and  acquire  full  knowledge  of  their 
condition  1     Ana.  He  conld,  as  to  outward  appearances. 

"  5th.  Is  it  not  dangerous  for  a  person  to  walk  on  the  track, 
among  such  frogs  and  switches,  behind  a  moving  car,  wlAoat 
taking  any  notice  of  the  frogs  or  switches  over  which  ne  is  passing  I 
Ans.  No. 

"  6th.  Was  it  consistent  with  ordinary  care  and  prudence,  for  a 
man  to  walk  in  front  of  a  moving  car  over  a  frc^  such  as  that  in 
which  the  plaLntiffs  foot  was  caught,  without  looking  at  or  taking 
any  notice  of  the  frog  or  tra(£  over  which  he  was  walking! 
Ans.  No. 

"  7th.  Was  the  plaintiff  walking  on  the  track,  behind  a  moving 
car,  when  the  injury  complained  of  occnrred !    Ans.  Yee. 

"  8th.  Conld  the  plaintiff,  between  the  8th  day  of  April,  1875, 
and  the  4th  day  of  October,  1876  (passing,  as  ne  did,  back  and 
forth  over  the  road),  by  the  careful  use  of  his  eyeei^t,  have 
ascertained  the  character  and  condition  of  said  fn^  and  switches, 
had  he  tried  to  do  it  t    Ans,  No. 

"9th.  Had  the  plaintiff  the  means,  during  said  period  of  time, 
of  becoming  acquainted  with  the  fact  that  there  were  such  fn^ 
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and  ewitclies  at  the  statioo  at  South  Bend,  and  at  or  near  the  point 
where  he  was  injured  in  oonpling  cars,  when  the  accident  com- 
plained of  occnrred,  and  could  he  have  informed  himeelf  of  that 
fact  hj  the  caref nl  nse  of  his  faculties  1     Ana,  Yes. 

"  10th.  Did  not  the  company,  daring  the  time  when  the  plaintiff 
was  in  its  employ,  have  printed  roles,  which  forbid  brakemen  to 
get  between  cars  in  motion  to  conple  them,  and  all  similar  impm- 
dences,  which  forbid  coupling  by  hand  in  all  cases  when  a  stick 
conld  be  nsed  to  gnide  the  linK  or  shackle,  and  etijoin  upon  them 
Id  all  cases  to  take  time  to  do  their  dntv  in  safety  f    Ans.  Yes. 

*'  10}.  Did  not  the  plaintiff,  at  the  time  of  hie  employment  by 
the  defendant  in  April,  1875,  in  consideration  of  such  employment^ 
agree  with  the  defendant  that  he  wonld  obey  said  rales )    Ans.  Yes. 

"  11th.  Did  the  plaintiff,  daring  the  time  he  was  in  the  employ 
of  the  defendant,  make  any  effort  or  nee  any  care  to  ascertain  the 
condition  of  the  frogs  and  switches  on  the  part  of  the  defendant's 
Toad  over  which  his  employment  extended,  or  of  those  at  Sonth 
Bend  !    Ans.  No. 

"  13th.  Were  the  frogs  and  switches  on  the  defendant's  road,  at 
the  time  of  the  accident  to  the  plaintiff,  eabstantially  of  the  same 
form  and  in  similar  condition  as  those  generally  asea  on  the  prin- 
cipal railroads  of  the  United  States  I    Ans.  Yes. 

"  13th.  Did  the  plaintiff,  in  making  the  coupling  when  the  acci- 
dent complained  of  occoired,  nse  proper  care  to  avoid  injniy  to 
himself )     Ans.  Yes,  under  the  circamstanaee." 

The  appellant  moved  the  court  for  a  judgment  in  its  favor  on 
these  special  findings,  which  motion  was  by  the  court  overruled, 
and  to  this  ruling  the  appellant  excepted.  A  motion  for  a  new 
trial  was  made,  and  overruled  by  the  court,  and  the  appellant  ex- 
cepted to  this  ruling  of  the  court.  The  correctness  or  incorrectness 
of  these  rulings  is  presented  for  the  consideration  and  opinion  of 
this  court  by  tiie  assignment  of  eirore. 

It  ia  the  settled  law  of  this  State,  that  when  the  special  finding 
of  the  facts  is  inconsistent  with  the  general  verdict,  the  former  shall 
control  the  letter,  and  the  coart  shall  give  judgment  accordingly. 
The  Grand  Rapids^  etc.,  K.  R  Co.  v.  Boyd,  65  Ind.  526,  and  au- 
thorities there  cited. 

A  judicial  judgmeot  is  formed  like  any  other  judgment  of  the 
human  mind,  and  is  simpiv  a  conclusion  from  certain  premises.  The 
law  being  the  first  or  major  premise,  the  facts  being  the  second  or 
minor  premise ;  the  conclusion  from  these  premises  constitutes  every 
l^ml  or  judicial  judgment. 

VTe  regard  the  following  propositions  as  sound  in  principle,  and 
sustained  by  the  weight  oi  authority : 

The  servant,  when  he  enters  into  the  service  of  an  employer, 
impliedly  agrees  that  he  will  assume  all  rieka  which  are  ordinarily 
ana  natsralfy  incident  to  the  particular  service ;  and  the  master  or 
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employer  impliedly  agreee  that  he  will  not  subject  his  eervaot, 
throagh  frand,  Diligence  or  malice,  to  greater  risks  than  thoee 
which  fairly  and  properly  belong  to  the  particular  service  in  which 
the  servant  is  to  be  engaged. 

The  master's  obligatioD  is  not  to  snpply  the  servant  with  abeo- 
Intely  safe  machinery,  or  with  any  particular  Mnd  of  machineiy ; 
bnt  his  obligation  is  to  nee  ordinary  and  reasonable  care  not  to  sab- 
ject  the  servant  to  extraordinary  or  nnreaaonable  dan£;er. 

When  a  master  emplovs  a  servant  to  do  a  particular  Kind  of  wor^ ' 
with  particular  kind  ot  implements  and  machinery,  the  master 
does  not  agree  that  the  implements  and  macbineiy  are  free  from 
danger  in  their  use,  bnt  he  agrees  that  such  implement  and  ma- 
chioery,  to  be  used  by  snch  servant,  are  sonnd  and  fit  for  the  par- 
pose  intended,  so  far  as  ordinary  care  and  pmdence  can  discover, 
and  that  he  will  nae  ordinary  care  and  prudence  in  keeping  them 
in  snch  condition  and  fitness;  and  the  servant  agrees  that  ne  will 
-use  sDch  implements  and  machinety  with  care  and  prudence ;  and 
if,  under  such  conditions  and  circumstances,  harm  or  injury  come 
to  the  servant,  it  must  be  ranked  among  the  accidents,  the  risk  of 
which  the  servant  must  be  deemed  to  nave  assumed  when  he  en- 
tered into  such  service. 

In  the  case  of  The  St.  Louis,  etc.,  By.  Co.  v.  Talirius,  56  Ind. 
511,  this  court  sanctioned  the  following  instruction:  "It  is  neg- 
ligence to  use  cars  dangerous  in  their  constraction,  when  there  are 
otners  to  be  secured  which  are  not  dangerous ;  and  railroad  com- 
panies are  bound  to  procure  the  best,  otherwise  they  most  be  held 
responsible."  The  latter  sentence  of  this  instmction,  if  taken  liter- 
ally and  in  its  broadest  sense  and  unconnected  with  the  former 
sentence,  we  think  would  go  too  far.  Neither  companies  nor  in- 
dividuals are  bound,  as  between  themselves  and  their  servants,  to 
discard  and  throw  away  their  implements  or  machinery  upon  the 
discovery  of  every  new  invention  which  may  be  thought  or  claimed 
to  be  better  than  those  they  have  in  use ;  but  if  they  take  ordinary 
care  and  exercise  ordinary  pmdence  to  keep  their  implements  or 
machineTy  in  sound  repair,  bo  that  harm  does  not  result  to  the  ser- 
vant for  want  of  snch  sound  condition  of  the  implements  or  mar 
chiueiy  used,  tJien  such  individuals  or  companies  will  not  be  re- 
sponsible to  servants  for  any  injury  which  may  occur  to  them  in 
tlie  use  of  such  implements  or  machinery.  Walsli  v.  The  Feet 
Valve  Co.,  110  Mass.  23  ;  Cayzer  v.  Taylor,  10  Gray,  274 ;  Coombs 
ti.  New  Bedford  Cordage  Co.,  102  Mass.  5T2;  The  Schooner  "Nor- 
way" V.  Jensen,  52  111.  373 ;  Hayden  v.  Smithville  Manufacturing 
Co.,  29  Oonn.  648:  Morris  v.  Gleason,  1  Bradwell,  510;  The  In- 
dianapolis, etc,  E.  B.  Co.  V.  Love,  10  Ind.  554 ;  The  Ohio,  etc.,  R. 
B.  Co.  V.  Hammersley,  28  Ind.  371 ;  McGJatrick  v.  Wason,  4  Ohio 
St.  566 ;  Sullivan's  Adm'r  v.  Louisville  Bridge  Co.,  9  Bush,  81-.'S9; 
2^olan  V.  Shickle,  3  Mo,  App.  300 ;  Cummings  v.  Collins,  61  Mo. 
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520 ;  International,  etc.,  E.  R.  Co.  v.  Doyle,  49  Tex.  190 ;  Honston, 
etc.,  Ry.  Co.  v.  Oram,  49  Tex.  S41  j  Ogden  v.  Rnmmens,  3  Fost. 
&  F.  751 ;  Williama  v.  Clough,  3  H.  &N.  258 ;  Seymour  v.  Mad- 
doi,  16  Q.  B.  326 ;  Priestley  v.  Fowler,  3  M.  &  W .  1 ;  Perry  v. 
Mareh,  25  Ala.  659 ;  Ormond  v.  Holland,  Ellis,  B.  &  E.  102 ;  Gib- 
Bon  V.  Erie  I^.  Co.,  63  N.  Y.  449 ;  Wonder  v.  Baltimore,  etc., 
R.  R.  Co.,  32  Md.  411 ;  SummerBell  v.  Fiah,  117  Mass.  312 ;  Tinney 
V.  The  Boston,  etc.,  R.  R.  Co.,  63  Barb.  218,  and  62  N.  Y.  632; 
Colmnbos,  etc.,  Ry.  Co.  v.  Arnold,  31  Ind,  174;  Malone  v.  "West- 
ern TrwiBportation  Co.,  5  Biss.  315;  Kielley  v.  Belcher,  etc, 
Mining  Co.,  3  Sawyer,  437 ;  Warner  v.  The  Erie  Ry.  Co.,  39  N. 
T.  468,  and  49  Barb.  658 ;  Wharton  Law  of  Negligence,  sees.  218 
and  244,  and  the  anthorities  there  cited. 

The  following  are  the  facta  fonnd  specially  by  the  jury  as  em- 
bodied in  the  foregoing  interrogatories,  and  the  answers  thereto : 

The  appellant  owned  a  railroad ;  the  appellee  was  employed  as  a 
brakeman  on  the  road ;  that  on  the  road  there  were  certain  switches 
and  frogs ;  that  these  switches  and  froes  were  in  the  same  condition, 
dnring  all  the  time  the  appellee  was  in  the  employ  of  appellant ; 
that  these  switches  and  f  roga  were  of  the  same  kina  as  those  used 
on  the  principal  railroads  in  the  United  States ;  that  these  frogs 
were  puiin  to  be  seen  by  any  person  inclined  to  look  at  them ;  that 
the  appellee  had  full  opportunity  to  acquire  a  knowledge  of  the 
eooditioD  of  all  the  switches  and  frogs  in  the  appellant's  road,  in- 
cluding the  one  at  South  Bend ;  that  the  appelbe,  during  the  time 
he  was  in  the  employ  of  the  appellant,  made  no  effort,  nor  did  he 
use  any  care,  to  ascertain  the  condition  of  the  frogs  and  switches  at 
the  place  where  the  injury  to  him  occurred ;  that  the  appellee  was 
walking  on  the  track  of  the  railroad  behind  a  moving  car,  when  his 
foot  was  caught  in  one  of  these  frogs,  and  was  injured  while  coup- 
ling cars ;  that  the  company  had  printed  rules,  while  the  appellee 
was  in  its  employ,  which  forbid  brakemen  to  get  between  cars  in 
motion  to  couple  them ;  which  forbid  couphng  oy  hand  in  all  cases, 
when  a  stick  could  be  used  to  guide  the  link;  and  said  rales  en- 
joined upon  them,  in  all  cases,  to  take  time  to  do  their  duty  in 
safetT ;  that  the  appellee,  in  consideration  of  his  employment  by  the 
appellant,  agreed  to  obey  said  roles;  that  appellee,  under  the  cir^ 
cumstances,  used  proper  care  to  avoid  injury  to  himself. 

From  the  law  as  we  have  stated  it  in  the  foregoing  propofiitions, 
and  from  the  spet^  finding  of  facte  by  the  jury,  as  nerein  set  out, 
we  are  forced  to  the  conousion,  as  a  logical  and  legal  sequence, 
that  the  appellant  was  not  gnilty  of  such  negligence  as  made  it 
liable  to  the  appellee  for  the  injury  so  received  bv  him ;  but  that 
the  injury  to  the  appellee  was  the  result,  rather,  oi  an  accident,  the 
risk  of  which  the  appellee  must  be  deemed  to  have  token  upon 
himself  when  he  entered  into  the  service  of  the  appellant. 

The  special  Gndiug  of  facts,  in  our  opinion,  is  inconsistent  witl| 
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the  general  Terdiot,  and  in  view  of  the  well  settled  law,  above  re- 
feirod  to,  the  motion  of  the  appellant  for  jac^ment  in  its  favor  oa 
the  Bpecial  fiuding  shoald  have  been  snjstained! 

The  jad^eiit  is  reversed,  and  canee  remanded  with  instrDctions 
to  the  circuit  court  to  Bnstain  the  appellant's  motion  for  a  jadgment 
on  the  special  tindiiig,  and  to  enter  judgment  accordingly. 

Opinion  filed  at  the  November  term,  1880. 

Petition  for  a  rebearisg  overruled  at  the  Hay  teno,  1881. 
Bee  note,  p.  sot. 


Ballod,  Adm*^ 

V. 

Ohkiaoo  ass  Nobth-wbstkbh  Rr.  Ooi. 
(JAxMM  CbM,  Witemtin,    Abwary?,  188S.) 

b  U  aetfOD  agiiiut  a  nitwaj  company  (under  section  1810,  Ber.  8t)  tar 
injniiea  to  an  emplore^  where  the  whole  evidence  ehows  beyond  dironle 
that  thft  fole  came  of  the  injuriea  wm  the  uae  of  one  bolt  of  tneofficieat 
length  in  &ateniiu;  a  dat  of  the  ladder  of  a  freight  car,  together  with  the 
somewhat  decayed  condition  of  the  wood  at  the  place  of  such  bolt,  and  thai 
there  was  no  aztemal  indication  of  these  defects,  and  the  person  injured  had 
been  freauently  in  charge  of  the  same  car,  and  in  the  babit  of  unng  the  eame 
ladder,  there  waa  no  error  in  directing  a  nouanit. 

One  railroad  company  receiving,a  loaded  car  from  another,  and  nmning  tt 
upon  ita  own  road,  ts  not  bound  to  repeat  the  tests  which  are  proper  to  be 
need  in  the  original  constructicu  of  such  a  car,  but  may  assome  that  all  parts 
of  the  car  whiui  appear  to  be  in  good  condition  are  so  in  fact. 

Appeal  from  Circuit  Court,  "Winnebago  County. 

At  the  time  of  his  death  the  intestate  was  an  employee  as  brake- 
man  on  a  regular  freight  train  of  the  defendant,  being  run  and  op- 
erated between  Oshbosh  and  Fort  Howard,  under  the  condnctoi^ 
ahip  of  the  witness  Mr.  Sykes,  and  had  been  in  such  employ  for 
tlu«e  years.  On  the  day  previous  to  his  death,  freight  car  24  o.  57, 
in  question,  belonging  to  the  Green  Bay  and  Mumesota  B.  B. 
Co.,  was  taken  by  the  train  upon  which  deceased  was  emploved 
from  that  company  at  Fort  Howard  Junction,  loaded  with  char- 
coal, and  drawn  to  Fort  Howard,  from  where  it  was  taken  in 
the  train  on  the  return  trip  to  Depere,  at  which  place  it  was  con- 
signed, and  hence  was  there  left.  On  the  return  of  this  train  from 
Oshkoeh  the  next  day  it  stopped  at  Depere,  and,  leaving  the  most 
of  the  train  on  the  main  track,  the  engine  No.  29  and  tender  passed 
onto  the  side  track  or  switch,  and  the  deceased  hitched  this  car  No. 
57  onto  the  front  of  the  engine,  and  then  the  eo^ne  backed  out 
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onto  the  main  track  and  started  to  get  another  car,  going  np  to 
near  BoUes'  dde  track  with  No.  57  attached,  and  the  deceased  ndine 
Qpon  the  top  of  it,  when  it  stopped,  and  the  deceased  climbed 
down  the  ladder  in  (question  at  the  north  end  of  this  No,  57  (being 
the  end  in  the  direction  in  which  it  waa  going),  and,  turning  the 
switch,  gave  the  ordinary  signal  with  his  hand  to  the  engineer  to 
go  ah^d,  and  said  *'  6o  ahead,  Fred  I"  which  he  did ;  and  then 
while  the  engine,  togetiier  with  this  car  No.  51,  was  moving  at  the 
rate  of  two  or  three  miles  an  hour,  the  deceased,  being  upon  the 
gronnd,  grabbed  one  of  the  ronnds  of  this  same  ladder  with  his 
leit  hand,  and  then  grabbed  and  reached  another  round  with  his 
right  hand,  and  giving  a  spring  etmok  the  hamper  with  his  left 
foot,  when  one  of  the  slats  or  ronnds  of  the  ladder,  aboat  seven 
feet  from  the  ground,  which  he  had  hold  of,  Mve  away,  and  he  fell 
right  backward  onto  the  track,  and  this  car  No.  57  ran  over  him 
and  killed  him  instantly.  The  distance  from  where  the  car  stood 
when  the  signal  was  given,  and  the  place  where  it  was  going  to  get 
the  other  car,  was  some  eight  or  ten  rods,  and  the  surface  of  the 
ground  in  the  space  between  was  level,  except  the  tracks,  and  there 
was  no  difSculty  in  walking  over  it.  The  elat  or  round  which 
gave  away  was  about  three  feet  long,  two  inches  wide,  and  one  inch 
and  a  quarter  thick  at  one  end,  and  one  inch  and  three  eighths  at 
the  other  end,  and  made  of  oak  timber. 

The  ladder  consisted  of  four  slats  or  rounds  of  this  size,  fastened 
at  each  end  with  screw  bolts,  onto  oak  stanchions  standing  upright 
near  the  middle  of  the  end  of  the  car,  and  forming  a  part  of  the 
end  of  the  car,  as  timbers  or  studding,  the  lower  end  being  in  stake- 
holee,  as  it  had  previously  been  a  fiat  car.  The  bolts  were  three- 
eighths  of  an  inch  or  seven  sixteenths  of  an  inch  thick ;  and  the 
one  that  came  out  only  passed  into  the  stanchion  about  one  half  of 
an  inch  of  the  threads,  whereas  it  should  have  passed  in  to  the  ex- 
tent of  one  and  a  half  or  two  inches.  The  bolt  did  not  break,  but 
palled  out  of  the  stanchion,  with  the  threads  of  the  screw  filled 
with  the  wood.  A  small  portion  of  stanchion,  at  the  place  where 
the  screw  went  in,  was  decayed,  and  another  hole  indicated  that  a 
screw  had  previously  broken  oS.  This  decay  near  the  screw  and 
the  hole  were  concealed  from  observation  by  the  slat  or  round  while 
die  same  was  in  place  and  before  it  gave  away.  The  same  train, 
with  the  same  brakeman,  had  been  in  the  habit  of  handling  the 
same  car.  No.  57,  once  or  twice  a  week  doring  the  year  previous. 
The  accident  occurred  between  3  and  4  o'clock  in  the  afternoon 
of  a  nice,  bright  day.  The  brake  on  this  car,  No.  57,  was  at  the 
top  of  the  car,  near  the  ladder  in  question ;  but  at  the  time  there 
was  nothing  requirine  the  deceased  to  go  onto  the  car,  as  he  could 
easily  walk  theenort  Stance  necessan''  to  couple  on  the  other  car. 
The  deceased  had  frequently  ascended  and  descended  this  ladder 
in  question,  and  others  on  other  coal  cars  of  the  Green  Bay  and  Min- 
SA.&E.B.  Ch8.-Sl 
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nesota  road,  conHtmcted  in  the  aame'vay  aa  this,  and  having  the  same 
general  appearance,  and  was  famili&r  with  the  car  and  -the  ladder. 
Tlie  train  on  which  the  deceased  was  so  employed  liad  for  a  long  time 
been  in  the  habit  of  landing  almost  daily  other  foreign  cars  having  lad- 
defs  at  the  end,  indading  cars  from  toe  Baltimore  and  Ohio  rC  H., 
the  Lake  Shore  and  Michigan  Sontbem,  the  New  York  Central,  the 
Hudson  River,  the  Grand  Tmnk,  the  Fittsbare  and  Fort  Wayne,  the 
Chicago,  Kock  Island  and  Faoific,  and  other  railroads ;  and  no  injmy 
had  previously  been  known  to  occur  from  such  ladders  or  from  any 
defect  in  such  ladders.  At  the  close  of  the  testimony  on.the  part 
of  the  plaintiff  the  defendant  moved  for  a  nonsuit  on  the  ground 
that  it  appeared  by  the  testimony  of  every  witness  that  when  the 
ladder,  slat,  or  round  was  screwed  npon  tne  stanchion,  no  person 
looking  at  the  head  of  the  bolt,  seeing  it  in  the  position  in  wnich  it 
"was,  would  have  supposed,  or  been  charged  with  any  reason  to  sup. 
pose,  that  it  was  other  and  difEerent  from  what  it  appeaued  to  be, 
and  from  what  ladders  of  similar  desdiption,  holtra  in  a  similar 
manner  to  that,  wonld  be  presumed  to  oe,  and  would  have  been 
presnmed  to  have  been  constructed  originally.  The  court  granted 
the  motion  subetantially  npon  the  grounds  stated,  and  in  doing  so 
the  trial  judge,  among  other  things  said :  "  I  understand  the  testi- 
mony  of  the  plaintifi  that  the  defect  which  cansed  this  injury  was 
the  drawing  out  of  the  screws  which  held  the  rung  npon  the  stan- 
ehion.  Allthe  -witnesses  agree  that  enbstanti^y  there  was  nothing 
eztemally  that  wonld  indicate  that  the  bolt  was  not  of  the  otdinary 
depth  or  length  that  is  nsed  in  such  placea,  to  wit,  three  ioehee  to 
three  and  a  half ;  that  the  head  wonld  indicate  the  diameter.  AJl 
that  hare  eaid  anything  npon  the  subject  have  given  the  opinion, 
and  all  the  experts,  that  lud  the  bolt  been  of  such  a  lengtn  as  is 
nenal  in  each  places  it  -wonld  not  have  pulled  ont,  in  their  jndg- 
ment.  Clearly  and  fairly,  that  being  so,  the  evidenoe  to  me  aoows 
conclnsively  that  no  degree  of  care  that  the  railroad  wonld  be 
called  npon  to  exeroiBe  wonld  have  discovered  the  defect,  to  wit,  the 
drawing  ont  of  the  bolt." 

From  the  judgment  of  nonsuit  thereupon  entered  this  vppeel  is 
hronght. 

Gabe  Bouck,  for  appellant. 

W.  F.  Vilas,  for  respondent. 

Cassodat,  J. — The  gist  of  the  complaint  is  that  the  int«8tate 
came  to  his  death  by  the  wrongful  act,  negUgenoe,  and  default  of 
the  defendant,  and  without  atiy  fault,  carelessness,  or  negligence  on 
his  part.  The  cause  of  the  action  accrued  prior  to  the  repeal  of 
section  1816,  Kev,  St.,  and  waa  expressly  saved  by  the  repealing 
act  (chapter  232,  Laws  1880),  and  hence  mast  be  governed  Ly  that 
section.  The  intestate  was,  at  the  time  he  was  killed,  a  servant  of 
the  defendant,  and  the  only  question  to  be  determined  is  whether 
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his  destb  was  caneed  b;  reason  of  the  negligence  of  an^  oUier  agent 
or  servant  of  the  defendant,  withoot  contrioTitoty  negligence  on  the 
part  of  the  deceased.  Qtitoz  v.  Ry.  Co.,  52  Wis.  6T6.  Ciesrly,  no- 
der  that  section,  the  burden  was  upon  the  plaintiff  of  proving  that 
such  death  Trae  by  reason  of  the  negligence  of  some  "  orther  agent 
or  servant^  of  libe  defendant.  There  ie  no  daim  of  any  negligence 
on  the  part  of  the  oonductt^  of  tiie  train.  There  ie  no  claun  that 
the  engineer  waB  negligent  in  starting  the  ei^ne  and  <»r,  emd  inm' 
ning  them  in  the  manner  and  with  the  speed  ne  did.  Ok  the  oon- 
tranr  the  evidence  is  nndimmted  that  'he  «t»rted  these  in  >pn»nanoe 
of  the  signal  and  command  of  the  deceased.  Manifestly  ibe  only 
defect  which  at  all  contributed  to  the  injnry  was  tSw  Aooitnees  of 
the  bolt  fastening  the  slat  w  ronnd  in  ^oestion  to  the  standaird  or 
stanchion. 

Was  the  defendant  guilty  of  negligence  by  takiiw  l^oA  oar  loaded 
with  chtowial  from  another  railroad  and  handling  it  as  it  did  t  A 
▼err  carefol  reading  and  rereading  of  the  printed  case  forces  npon 
ns  tiie  conviction  that  the  learned  circuit  indge's  eunmaiy  of  the 
evidence  above  given,  as  to  the  defendant's  negligence,  is  mibetan- 
tially  correct.  It  is  tme,  the  evidence  tended  to  show  that  the 
head  of  inch  bolts  indicate  their  size,  «id  ^^t  the  head  of  the  bolt 
in  question  indicated  that  it  was  three  eighths  or  seven  sixteenths  of 
an  inch  thi<^  whereas  such  bolts  were  ordinarily  oite  half  ui  inch 
thi(^  Bnt  the  difference  was  very  slight,  and,  as  stated  by  the 
trial  jn<%e,  there  was  no  breakage  of  the  boK,  but  it  pnllea  ont 
solely  by  reason  of  beiiw  too  Short,  and  henoe  not  havii^penetanted 
the  stanchion  to  a  'snfiicient  depth.  From  the  evidence  it  is  dear 
that  had  the  penetraticffi  been  of  snffielent  depth  it  wonld  not  have 
broken  nor  pnlled  ont.  It  is  tme  that  one  of  the  witnesses,  who 
had  once  been  discharged  from  the  defendant's  empl<w,  and  teeti. 
£ed  with  an  apparent  oias,  did  eay,  in  one  portion  of  histestimony, 
that  the  head  of  the  bolt  indicated  that  it  was  too  short,  bat  after 
a  rigid  cross-examination  he  was  compelled  relaotantly  to  admit 
what  all  the  other  witnesses  most  clearly  state,  end  what  reason 
fully  corroborates,  and  that  is,  that  no  one  conld  tell  from  simply 
looking  at  the  head  of  the  bolt  what  its  length  was. 

It  is  tme,  one  of  the  witnesses  states  that  ne  examined  the  other 
ronnds  in  the  ladder  on  this  car,  and  the  bolts,  and  that  they  seemed 
to  be  half-inch  holts.  It  does  not  appear,  however,  that  tne  heads 
of  snoh  other  bolts  were  any  larger  than  the  one  in  qnestios.  On 
the  contraiT,  it  was  stated  on  the  ailment,  without  any  dissent, 
that  the  evidence  indicated  that  the  heads  of  the  bolts  were  ap- 
parently alike.  This  we  assome  to  be  correct,  especially  as  it  was 
stated  without  contradiction  that  much  of  the  evidence  was  not 
printed.  Bnt  even  if  there  was  a  slight  difference  in  the  size  of 
the  bolts,  indicating  one  eighth  or  one  sixteenth  of  an  inch  differ- 
ence in  the  size  of  the  bol^  yet,  since  it  is  dear  from  the  evidence 
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that  the  injury  did  not  resnlt  from  inenfficiency  in  raze,  it  wonld 
seem  to  be  immaterial.  It  is  trne,  as  orged  by  the  learned  connsel 
for  the  plaintifi,  that  there  was  some  discoloration  on  the  stanchion 
just  below  the  slat  or  ronnd  in  qaeation,  and  immediately  nnder 
the  place  where  the  bolt  in  question  penetrated  the  same,  caased 
by  water  and  rust  passing  down  between  the  slat  or  round  and  the 
Btanchioo.  Bat,  from  the  evidence,  snch  discoloration  seems  to  be 
quite  common,  and  does  not  neceesarily  imply  rot  nor  Babstantial 
decay.  The  car  was  rongh,  and  so  was  the  use  to  which  it  was 
pat ;  bat  Toaghneea  in  appearance  does  not  neceaaarily  imply  want 
of  strength. 

Bad  uiH  condactor,  or  any  other  agent  or  servant  of  the  defead- 
ant,  prior  to  the  injory,  known  of  the  shortness  of  the  bolt,  and  the 
condition  of  that  part  of  the  stanchion  directly  onder  the  slat  or 
roand,  as  they  were  revealed  on  examination  after  it  came  off,  then 
each  ose  after  aach  knowledge  woald  have  been  aegligeace  witbin 
the  nieaning  of  the  statnte ;  and  in  snch  case,  if  the  deceased  was 
free  from  contribatorv  negligence,  there  wonld  be  noqaestion  bat 
what  the  plaintifE  ooald  recover.  But  the  evidence  fails  to  show 
that  any  agent  or  servant  of  the  defendant  had  any  snch  knowledge, 
or  any  Knowledge,  of  any  condition  of  the  ladder  or  ear,  perceiva- 
ble to  the  eye,  which  woold  natorally  induce  a  man  of  ordinary 
skill  in  snch  matters,  in  the  exercise  of  ordinary  care,  to  discover 
the  precise  defect  which  led  to  the  injory.  Of  coarse  it  was  dis- 
coverable by  taking  out  the  bolts  and  looking  beneath  the  slats  or 
roands.  So  the  sufBciency  of  the  bolts,  as  to  length  as  well  as 
size,  might  have  been  determined  by  the  application  of  a  heavy 
weight,  or  by  a  strong  man,  or  some  machine  wrenching  the  same. 
Afsoming  that  some  snch  test  should  have  been  appliet^  the  ques- 
tions would  remain,  when,  by  whom,  and  how  ireqnentlyt  If 
properly  tested  by  the  mannfactnrer,  then  is  it  to  be  repeated  by 
the  purchaser  and  every  one  who  uses  the  same !  and  if  so,  shall  he 
go  beyond  ordinary  inspection,  while  at  rest  or  in  use,  to  the  ex- 
tent of  omnaking  what  has  already  been  made  t 

There  is  much  propriety  in  the  law  exacting  rigid  teats  to  the 
different  parts  in  the  first  instance,  and  while  a  car  is  in  the  pro- 
cess of  manufacture,  which  wonld  be  impracticable,  if  not  impossi- 
ble, to  repeat  every  time  a  loaded  car  passed  from  one  railway  com- 
pany to  another.  Is  one  railroad  company  receiving  a  loaded  car 
from  another  railroad  company  bound  to  assome  that  such  car  was 
not  properly  made ;  that  the  materials  used  in  its  construction  were 
nnsuitable  or  defective ;  that  the  workmanship  was  unskilful  t  Or 
may  the  company  so  receiving  properly  assume  that  such  loaded 
car  was  sldlfiilly  made  of  suitable  materials,  and  that  all  the  requi- 
site tests  in  the  manufacture  of  such  car  had  been  apphed?  Is  the 
company  eo  receiving  bound  not  only  to  use  snch  care  as  is  required 
of  those  handlipg  and  drawing  such  car,  but  also  such  care  as  is  re- 


Digitizedt,  Google 


BALLOU  V.   OBIGAGO   AND  NOBTH-'WESTEBN   BT.   00.     486 

c^nired  of  the  manafactnrer  in  the  selection  of  materials,  the  appli' 
<^ion  of  teste,  and  the  ezerciee  of  skill  in  the  baildinet  May  not 
the  company  so  receiving  snch  loaded  car,  and  withont  being 
chargeable  with  negligence,  assume  that  all  parts  of  snch  car  which 
appear  to  be  in  good  condition  are  in  snch  condition }  Is  the  law 
so  exacting  as  to  the  management  of  raihvad  trains  as  to  impnte 
negligence  in  not  discovering  what  ordinary  care  would  fail  to  de- 
tect I  Is  the  law  bo  stringent  in  snch  a  ease  as  to  infer  negligence 
"withont  any  omission  of  aiity  t  Reference  to  the  aathorities  may 
aid  ns  in  the  solntion  of  some  of  these  questions. 

In  Wedgwood  v.  Ky.,  41  Wis.  478,  tne  brakeman  was  injnred 
-while  conpliDg  freight  cars  by  a  large  and  long  bolt  being  out  of 
place,  an<^  as  alleg^l,  unnecessarily  projected.  It  was  there  held 
that  "  a  master  is  liable  for  ininries  suffered  for  his  servant,  where, 
by  his  own  negligence  or  malfeasance,  he  had  enhanced  the  risk  to 
which  the  servant  was  exposed  beyond  the  natural  risk  of  the  em- 
ployment, or  has  knowingly,  and  without  informing  the  servant, 
used  defective  machinery  which  has  caused  the  injury,"  On  a  sub- 
sequent appeal  of  the  same  case  it  was  held,  in  effect,  that  sucli  pro- 
lection  of^tne  bolt,  if  a  defect,  was  an  obvious  one,  readily  detected 
Dy  inspection,  and  hence  that  negligence  might  be  inferred  with- 
out the  plaintiff  proving  that  the  defeadaQt  had  actual  notice  of 
such  defect.  In  this  respect  the  case  was  clearly  distinguishable 
from  the  one  before  us. 

In  Smith  v.  Ey.,  42  Wis.  520,  the  brake  staff  or  rod  on  a  wood 
train  broke  just  below  the  cog-wheel,  near  the  top  of  the  car,  on 
acconnt  of  an  old  crack  or  seam  in  the  same,  in  consequence  of 
which  the  plaintiff,  who  was  brakeman  on  the  train,  was  thrown  upon 
the  track  and  suffered  severe  injuries.  The  plaintiff  in  that  case 
obtained  a  special  verdict  and  judgment  in  his  favor ;  hut  it  was 
reversed  "  for  the  reason  that  there  was  no  evidence  which  war- 
ranted the  jury  in  finding  that  the  defendant  was  guilty  of  negli- 
gence in  not  applying  a  proper  and  sufficient  test  to  the  orake-rod," 
notwithstanding  the  jury  did  find  "  that  the  defendant,  by  the  ex- 
ercise of  ordinary  care,  skill,  and  diligence,  might  have  oiown  of 
tlie  defect,"  though  it  did  not.  It  did  not  appear  whether  the  car 
with  the  defective  rod  had  been  purchased  by  the  company  or  man- 
ufactured in  its  shops.  "It  was  a  new  flat  car,  which  nad  been 
taken  into  the  train  hut  two  or  three  days  prior  to  the  accident, 
and  appeared  to  be  a  good  car."  It  appeared  that  the  company 
applied  the  ordinary  tests  in  mannfactnrme  cars,  and  the  ordinaiy 
inspection  on  the  purchase  of  cars.  But  Uie  opinion  states  that, 
apparently,  "the  defect  in  the  brake  rod  was  a  latent  one,  which 
would  not  likely  be  detected  or  discovered  by  the  usual  examina- 
tion or  inspection  of  the  car,"  and  that  "  it  would  undoubtedly  be 
impracticable  to  apply  this  to  every  brake-rod  whidti  is  used  upon 
deiendant's  cars,  and,  if  compatible  with  the  nature  of  the  bosiuess, 
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woold  be  of  doubtful  utility.  There  shonld  be  at  least  B(Hne  testi- 
mony tending  to  show  that  the  teste  apphed  to  detencine  the  suGB- 
ciency  of  the  brake-rod  were  inadeqnate,  and  not  in  accordance 
with  the  most  approved  methods,  to  justify  the  finding  of  the  jniy." 
P^  &%&.  Again  the  court  said  :  "  The  servant,  then,  takes  the 
risKB  of  the  employment,  and  of  a  failure  of  the  maduneiy  from 
any  latent  defeat  not  discovered  by  practical  testa."  Page  526. 
Such  was  the  language  of  this  court  as  to  the  degree  of  care  requi- 
site in  a  railroad  eompany  using  cars  manufactured  or  purchased  by 
the  company  so  nsiDg  the  same.  Certainly  the  rule  cannot  be  leas 
favorable  to  a  railway  company  which  neither  manofactared  nor 
pnrchased  the  defective  car,  bnt  merely  received  it,  loaded  with 
charcoal,  from  another  company,  f<H-  the  simple  purpose  of  draw- 
ing it  to  the  place  of  coneignmeDt  and  then  retoming  the  emp^ 
car. 

In  Morrison  v.  Co.,  44  Wis.  405,  the  injury  was  caused  by  the 
breaking  of  a  wheel  under  a  freight  car  in  the  train,  wUch  threw 
the  car  containing  the  plaintifPs  horses  from  the  track.  The  trai^ 
was  in  good  order ;  the  wheel  had  been  used  only  a  sfaort  time, 
and  upon  inspection  after  the  accident  showed  no  daw  or  defect; 
and  there  was  no  evidence,  except  the  mere  fact  of  ita  breaking, 
which  tended  to  show  negligence  of  the  company,  and  it  was 
"  held  that  there  was  ro  error  in  directing  a  verdict  for  tiie  de- 
fendant." It  is  tme,  the  liability  of  the  defendaDt  in  that  case 
was  limited  by  the  contract  of  carriage,  bat  that  does  not  render 
the  decisitm  inapplicable,  because  it  was  made  to  "  torn  and  be 
determined  upon  the  gn^tion  whether  the  defendant  was  careless, 
negligent,  or  in  fault  in  producing  the  injm-y  oompluited  of." 
PMte40fl. 

In  Stefien  v.  Ry.,  46  Wis.  265,  the  lata  chief  jostioe  said: 
"  There  mav  be  latent  riska  in  an  employment.  Where  theee  are 
known  to  the  master  it  is  his  duty  to  notify  the  servant ;  but  when 
they  arise  from  no  negligence  of  the  master,  bat  are  incident  to 
the  nature  of  the  service,  and  unknown  to  the  master  through  no 
negligence  of  his,  the  risk  is  with  the  servant,  not  with  the  mas- 
ter." In  Co. ».  H%htower,  92  111.  13&,  the  fireman  was  injured 
by  reason  of  a  defective  blow-off  pipe,  and  the  court  held :  "  A 
servant  cannot  recover  of  his  employer  damages  i(sr  an  injury 
received  while  in  the  discharge  of  nis  duty,  from  a  defect  ia 
machinery  used,  withont  showing  that  the  employev  had  knowl- 
edge, or  might  have  had  knowledge  of  the  defect  by  the  use  of 
reasonable  diligence."     Ry.  v.  Tay,  91  IlL  474. 

In  De  Graff ».  Ry.,  76  N.  T.  195,  the  brakeman  on  a  freight 
tmn  was  injured  by  reason  of  the  breakt^  of  the  chain  is  apply- 
ing the  brake.  Frwi  the  plaintiff's  evidence  it  appeued  that  the 
"  company's  inspectors  were  in  the  habit  of  examining  the  brake 
chains  to  see  if  they  were  in  their  place  and  apparently  sound,  but 
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did  not  test  their  strcagth."  Tbe  court,  however,  from  all  the 
erideQce,  "  held  that  the  evidence  jnatifiad  a  finding  that  there  waa 
flome  defect  in  the  chain,  but  not  that  it  wae  defective  when  put 
In,  or  that  it  could  have  been  discovered  hj  the  ezerciBe  of  ordi- 
uary  care,  or  that  each  care  was  not  osed ;  and  that,  therefore,  a 
refusal  to  nonsnit  was  error." 

In  Walker  v.  Ry.,  39  N.  T.  468,  the  plaintifE  was  injnred  by 
reason  of  the  fall  of  a  defective  railroad  bridge,  but  it  appeared 
that  "  the  defect  was  such  as  was  not  apparent,  and  of  which  it 
had  no  notice,"  and  it  was  held  that  the  raUway  company  wae  not 
liable.  Thns  the  anthorities  eeeni  pretty  clearly  to  establish  the 
rale  liiat  where  the  injury  is  tbe  resmt  of  a  latent  defect,  of  which 
the  master  has  no  pnor  knowledge,  and  which  was  not  diecovor- 
able  by  the  exercise  of  ordinary  care,  auch  master  will  not  be  held 
liable.  Here,  as  we  have  noticed,  tlie  car  having  tbe  defective 
ladder  was  not  manafactnred  by  and  did  not  belong  to  tbe  defend- 
ant. It  may  be  that  the  ladder  was  not  constmcted  in  tbe  nteet 
approved  method. 

In  Baldwin  v.  Ry.,  50  Iowa,  680,  it  was  held  that  "it  does 
not  constitute  negligence  for  a  railway  company,  in  the  ordinary 
eoorae  of  business,  to  receive  and  transport  the  cars  of  other  roads, 
in  general  ose,  which  may  not  be  constmcted  with  tbe  most  ap- 
proved appliances,  and  the  transportation  or  use  of  such  cars  by  the 
company  is  one  of  the  risks  which  an  employee  aesnmes  in  under- 
taking tbe  employment."  In  sncb  case  it  would  seem,  upon  prin- 
ciple, that  the  company  so  receiving  a  loaded  car  from  another 
company  is  entitlea  to  the  benefit  of  the  presumption  that  such 
car  nad  been  properly  constmcted  of  suitable  material,  and  had 
passed  the  inspection  of  some  one  of  ordinary  skill  in  such  matters, 
and  was  reasonably  fit  for  the  use  to  which  it  was  devoted  when  so 
received.  See  Davis  v.  Ry.,  20  Mich.  106.  Certainly  a  railroad 
company  is  not  required,  under  all  circumstances,  to  make  use 
only  of  the  safest  known  appliances  and  instruments,  and  to  be 
held  responsible  for  any  f&ilnre  to  discard  wbaX  is  not  such,  and 
supply  its  place  with  something  better  and  safer.  Ry.  v.  Gilder- 
sleeve,  33  Kich.  188.  To  hol^  in  such  a  case,  that  a  railway  is 
liable,  and  to  apply  such  a  rule  to  a  company  receiving  a  loaded 
car  from  another  railroad,  would,  in  many  instances,  operate  as  a 
prohibition  upon  interstate  commerce.  The  company  is  not  to  be 
treated  as  the  guarantor  of  the  sufficiency  and  safety  of  the  cars 
and  machinery  of  the  train,  but  as  responsible  only  where  tbe  in- 
jury is  without  "fault  of  the  employee,  and  the  result  of  the  neglect 
of  that  ordinary  and  reasonable  care  and  diligence  in  famishing 
sufficient  and  safe  care  and  machinery  for  the  train  which  appei^ 
tains  to  that  particular  branch  of  busmess.  Ry.  v.  Barber,  5  Cfhio 
St.  Ml. 

It  appears  from  the  testimony  that  the  ladder  in  qneetion  was 
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almost  in  oooBtaot  use,  Dot  by  tlie  engineer,  nor  so  much  by  the 
oondactor,  but  by  the  brakeman.  Tbe  straining  test  was  neces- 
sarily applied  whenever  tbe  brakeman  ascended  or  descended  the 
ladd^  ID  question.  Snch  constant  use  was  neceesarily  by  men 
baring  eyes,  and  hence,  when  the  car  was  in  use,  the  ladder  miut 
have  received  freqnent  inspection.  The  defendant  company  conM 
only  inspect  and  test  by  the  agency  of  some  employee  present  at 
the  ladder.  The  brakeman  was  snch  employee,  and  apparently 
tbe  only  one  having,  at  the  time  in  question,  charge  of  the  brake 
on  the  car,  as  he  h^  frequently  had  oefore,  and  necessarily  tested 
and  inspected  the  ladder,  the  insnfliciency  of  which  is  now  com- 
plained of.  His  inspection  and  testing  was  tbe  company's  inspec- 
tion and  testing.  His  failure  to  discover  any  visible  indications  of 
insufficiencyi  while  eo  inspecting  and  testing,  was  no  more  culpable 
in  the  company  than  in  bmaaelfT  Is  it  logical  to  bold  that,  in  such 
practical  testing  and  ioepectioD,  his  failnre  to  notice  visible  indica- 
tions  of  insamciency  was  the  exercise  of  ordinary  care,  and  yet 
that  the  invisible  entity  known  as  the  corporation,  looking  throngh 
his  eyes,  and  using  bis  feet  and  bands,  as  mncli  as  any  other  sei^ 
vant  of  the  company,  was  guilty  of  negligence  in  omitting  to 
detect  and  gnard^  against  what  he  faitea  to  discover!  Was  the 
insufficiency  of  tbe  ladder  latent  as  to  the  brakeman  unng  the 
same,  bat  patent  as  to  the  company  for  whom  he  so  used  itf  Or 
can  it  be  said  that  tbe  company  was  in  the  exercise  of  ordinary 
care  so  far  as  inspecting  and  testing  bv  its  brakeman  present  at  the 
ladder  was  concerned,  but  negligent  ny  reason  of  tne  failure  of 
some  unnamed  servant,  not  present,  to  applysome  unnamed  test  t 

These  brakemen,  to  use  the  language  of  Kyan,  C.  J.,  in  SteSen 
V.  Ry.,  supra,  "  appear  to  have  been  employed  to  perform  this  very 
dutr  ...  at  the  loeus  in  quo."  Is  the  standard  of  ordinary  care 
of  the  corporation,  acting  tnrough  the  brakeman  on  the  part  of  tbe 
company,  so  much  more  stringent  than  on  the  part  of  the  brake- 
man,  acting  for  himself,  and  in  view  of  his  own  personal  safety 
and  life  ?  In  the  Ohio  case  cited,  the  conductor  sued  the  company 
for  injuries  sustained  by  reason  of  defective  cars,  but  he  was  "neld 
to  orainaiy  and  reasonable  care  and  diligence,  not  only  in  the 
management  of  the  train,  but  also  in  tJie  due  inspection  of  the  cars, 
machinery,  and  apparatus  of  the  train,  as  to  tneir  sufficiency  and 
safety."  Of  course,  the  company  is  required  to  use  proper  care  iu 
famishing  safe  and  sufficient  cars  and  machinery  for  the  train,  but 
that  does  not  relieve  the  employees  from  the  exercise  of  ordlnaiy 
care.  Whether  ordinary  care  requires  such  employee  to  inspect 
or  test  the  part  of  the  car  or  machinery  which  so  turns  out  to  be 
defective,  would  seem  to  depend  very  much  upon  tlie  character  of 
the  particular  employment,  and  his  relation  to  and  connection  with 
such  defective  part  prior  to  the  injury.  It  has  frequently  been 
held  that  "an  employee  who  has  knowledge  of  defects  in  machin- 
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ety  about  which  he  is  employed,  or  vho  laiAt  know  them  by  the 
exercise  of  reaeonabte  care,  cannot  maintain  an  action  for  injuries 
resnlting  tberefroni,  if  he  continnes  in  the  employment  without 
objection."  Way  v.  Ey.,  40  Iowa,  341 ;  Kray  v,  Ry,,  32  Iowa, 
357;  McGilynn  v.  Brodie,  31  Cal.  376 ;  Devitt  v.  Pacific  Ky.,  60 
Mo.  302 ;  Dillon  v.  Ry.,  3  Dill.  C.  C.  R.  820 ;  SalliTan  v.  Co.,  113 
Mass.  396 ;  Ry.  v.  Black,  88  DL  112. 

In  Hayden  v.  Co.,  29  Conn,  648,  it  was  held  that  "  an  employee 
cannot  recover  for  an  iniury  eaffered  in  the  course  of  his  employ- 
ment, from  a  defect  in  the  maclunety  nsed  by  his  employer,  unless 
the  employer  knew  or  onsrht  to  have  knovm  of  the  defect,  and  the 
employee  did  not  know  of  it  or  had  not  equal  means  of  knowl- 
edge. The  fumees  of  such  a  rule  cannot  well  be  questioned,  as  it 
places  both  parties  upon  an  equality ;  and  it  is  not  materially  different 
from  the  rule  frequently  recognized  by  this  court.  Dorsey  v.  Co., 
42  Wis.  583 ;  Flan^n  v.  'Ry.,  45  Wis.  98 ;  S.  C,  50  Wis.  462 
[S.  C.  Am.  &  Eng.  R.  R.  Cas.  150J.  See,  also,  Clarke  v.  Ky.,  2 
A.  &  £.  R.  Cas.  240;  Smith  «.  Potter,  2  Am.  &  Eng.  R  R.  Cas. 
140. 

Beyond  question  the  fastening  of  the  slat  or  round  was  insuffl- 
«ient,  and  was  culpable  negligence  on  the  part  of  the  person  or 
corporation  under  whose  supervision  it  was  so  fastened ;  but,  since 
it  was  in  apparent  good  condition,  we  do  not  think  the  defendant 
receiving  tnecar  loaded  for  transportation  and  handling  it  is  guilty 
of  the  neglect  of  another  to  one  of  its  servants  in  the  habit  of 
handling  the  same  car,  and  having  the  same  knowledge  and  means 
of  knowledge  as  the  defendant.  Besides,  we  are  to  remember  that 
at  the  time  of  the  iniury  the  slat  or  round  in  question  must  have 
received  an  nnusually  severe  strain  from  the  swinging,  wrenching 
method  which  the  deceased  adopted  to  board  the  car,  and  which 
boarding  at  the  time  was  purely  a  matter  of  his  own  choice,  and 
without  necessity. 

For  the  reasons  given  the  judgment  of  the  circnit  court  is 
affirmed. 

Tatlok,  J.,  dissenting. — This  action  is  brought  to  recover  dam- 
ages for  negligently  causing  the  death  of  Thomas  Ballon.  The 
evidence  on  the  trial  shows  that  the  deceased  had  been  a  brakeman 
in  the  employ  of  the  defendant  company  for  several  yeara  previous 
to  his  death,  working  on  the  t^pellant's  road  between  Green  Bay 
and  south  of  that  pomt;  that  he  was  killed  at  Depere  while  assist- 
ing in  the  moving  of  some  cars  at  that  point.  His  death  was 
caused  by  the  giving  way  of  one  of  the  rungs  of  the  ladder  while 
he  was  attempting  to  ascend  the  same  to  the  top  of  the  car.  The 
ladder  was  at  the  end  of  the  car,  and  when  the  rung  of  the  ladder 
gave  way  he  fell  in  front  of  the  moving  car,  and  was  run  over  and 
instantly  killed.  It  appears  that,  in  order  to  mount  the  ladder, 
the  deceased  took  hold  of  one  of  the  rungs  of  the  ladder,  tlirew 
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Ilia  feet  npon  the  bumper,  then  readied  np  and  seized  the  mng- 
above  with  his  other  hand,  and  so  in  Btnti^tening  himself  to  get 
on  the  ladder  most  of  his  weight  would  corae  wpon  the  tipper 
hand,  tmd  the  nmg  giving  way  before  he  was  straightened  np  on 
the  ladder,  he  necessarily  fell  to  the  gronnd  and  was  run  over  hj 
the  car  and  killed. 

The  reason  why  the  rung  gave  way  was  apparent,  when  exam- 
ined  after  the  accident.  The  car  was  a  coal  car,  made  for  hanling 
chareoal,  and  was  originally  a  flat  ear.  The  box  had  been  put  on 
it  bv  setting  ap  oak  stanchions  aroand  the  sides  and  ends,  fastened 
at  the  bottom  to  the  bed  of  the  car,  and  st  ^e  top  by  croea-timbers, 
which  supported  the  deck  or  roof  of  the  car,  and  was  boarded  up 
on  the  inside  of  the  stanchions  so  that  the  frame-work  of  the  car  was 
on  the  outside.  The  ladder  was  made  at  one  end  by  simply  fasten- 
ing flat  slats  or  rungs  to  two  of  the  stanchions  which  formed  the 
box  of  the  car,  and  these  slats  or  rungs  were  fastened  to  the  stan- 
ehions,  at  each  end,  by  a  single  holt,  with  a  screw  at  the  end,  pass- 
ing through  the  slat  or  mng  into  the  stanchion.  On  examining 
the  mng  which  gave  way,  it  was  found  that  tiie  bolts  at  each  end 
were  too  short,  not  penetrating  the  stanchions  more  than  about  a 
half  inch,  so  that  when  tlie  wei^t  of  the  brakeman  came  upon  it^ 
combined  with  the  outward  strain  which  was  giTen  to  it  in  his 
attempt  to  bring  himself  npon  the  ladder,  it  immediately  gare 
way. 

The  evidence  also  shows  that  this  cat  did  not  belong  to  the 
defendant  company,  but  to  the  Green  Bay  and  Minnesota  S.  R, 
Co.,  and  was  received  by  the  defendant  company  at  Green  Bay 
to  be  hauled  to  Depere,  where  its  loading  was  to  be  discharged, 
and  then  returned  to  the  G-reen  Bay  Company  at  Green  Bay;  and 
that  this  and  other  cars  of  a  like  make  had  been  frequently  re- 
ceived by  the  defendant  oiHnpany  from  the  Green  Bay  Company, 
for  the  purpose  above  specified,  while  the  deceased  had  been  in  its 
employ.  There  is  no  dispute  made  by  the  defenduit  that  the 
rung  of  the  ladder  which  gave  way  was  not,  in  fact,  securely  fast- 
ened, nor  that,  if  it  had  been  securely  fastened,  the  accident  would 
not  have  happened.  That  the  bolts  were  too  t^ort  is  admitted  by 
all.  It  was  said  by  the  learned  connsel  for  the  respondent  com- 
pany that  the  fastenings  of  the  other  mugs  of  the  ladder  had  been 
examined  after  the  accident,  and  it  was  found  that  the  bolts  in 
them  were  mnch  longer  than  those  in  the  rung  which  gave  way ; 
that  the  bolts  in  the  remaining  mngs  entered  tlie  stanchions  at 
least  an  inch  and  a  half  or  two  inches.  Thwe  was,  however,  no 
evidence  of  this  fact  given  on  the  trial. 

One  of  the  witnesses  for  the  plaintifl,  who  examined  the  ladder 
shortly  after  the  accident  happened,  testifled  that  be  found  a  hole 
in  the  stanchion  jnst  beside  the  place  where  the  bolt  which  gave 
way  entered  the  same,  and  that  in  that  hole  there  appeared  to  be 
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part  of  a  bolt  which  seemed  to  have-  been  broken  ofE  and  left  in 
tibe  wood ;  and  from  this  fact  it  may  well  be  inferred  that  the  rang 
which  gave  way  had  been  pnt  on  in  the  place  of  another  which 
liad  before  that  time  oecapied  the  same  place,  and  had  hj  some 
meana  been  broken  off,  leaving  a  part  of  one  of  the  boltB  which 
held  the  same  in  the  stanchion.  Tbie  inference  would  be  strength- 
ened by  what  is  alleged  by  the  learned  connsel  for  the  respondent, 
that  the  remaining  mngs  were  fastened  with  mnch  longer  bolts. 
Had  they  all  been  pnt  on  at  the  same  time  there  is  a  strong  pre- 
Bnmption  that  the  bolts  fastening  the  same  would  have  been  of^the 
same  length.  There  was  no  evidence  showing  conclnaiTely  any  con- 
tribatory  negligence  on  the  part  of  the  deceased. 

There  was  some  evidence  given  by  the  plaintiff  tending  to  show 
that  a  competent  mechanic  could  tell  by  uie  size  of  the  bolt  heads 
that  they  were  both  too  short  and  too  small  for  the  purposes  to 
which  they  were  put,  and  also  that  there  was  some  snght  indica- 
tion of  decay  in  the  wood  at  the  place  where  the  bolts  penetrat«»l 
the  same.  This  evidence  was,  however,  of  a  very  nnsatisftictory 
kind,  and  so  alight  m  itself  ^t  I  am  not  prepared  to  say  it  was 
snfficient  to  sustais  a  verdict  in  favor  of  the  pMntiff,  in  the  ab- 
sence of  any  duty  npon  the  part  of  the  plaintiff  to  have  ascertained 
tho  nnsttfe  manner  in  which  this  fatal  rung  was  fastened,  except 
the  dnty  which  wonld  arise  by  reason  of  the  indications  spoken  of 
by  the  witness.  There  was  no  evidence  given  on  the  part  of  the 
defendant  showing  that  any  inspection  had  ever  been  made  of  this 
car  by  any  person,  either  competent  or  incompetent,  nor  any  evidence 
of  what  were  the  ordinary  methods  among  r^troads  of  inspecting  cars 
which  came  to  them  from  other  roads.  Tlie  learned  drcnit  jndge, 
on  die  motion  of  Uie  respondent,  nonsuited  the  plaintiff,  and  the 
plaintiff  appeda  to  thia  conrt.  It  is  admitted  by  the  learned  coun- 
sel for  the  respondent — and  if  it  were  not,  it  seemg  to  me  ttiat  it  is 
too  well  settled  to  be  controverted — that  had  this  action  been 
against  the  company  which  was  the  owner  of  the  car  and  neing  the 
same,  by  an  employee  of  that  company  who  had  been  injored  by 
the  giving  way  of  the  nmg  in  qnestion,  there  could  be  no  donbt 
as  to  the  right  of  the  plaintiff  to  a  verdict  npon  the  evidence 
offered  in  the  case,  or,  at  least,  to  have  had  the  qnestion  of  negli- 
gence on  the  part  of  the  defendant  submitted  to  the  jnry. 

The  evidence  disclosed  such  a  glMing  defect  in  the  constmction 
of  the  ladder,  so  threatening  to  the  lives  and  limbs  of  those  who, 
in  the  disehatve  of  their  duties,  were  compelled  to  use  it,  that 
no  court  would  say  that  it  was  not  evidence  tending  to  show  a 
want  of  ordinary  care  on  the  part  of  the  company  in  using  so 
dangerous  an  appliance  for  the  accomolishment  of  its  work.  If 
the  rung  was  put  on  as  a  repair  in  place  of  another  which  had 
before  ^ven  way,  the  company  would  be  held  liable  for  tho  care- 
ful making  of  such  repair  by  the  peisoii  or  persons  detailed  by 
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the  <K>inpany  for  that  purpose.  All  the  cases  hold  that  the  c(Hn- 
paDT  moBt  be  treated  m  each  case  as  doing  the  work  in  its  in- 
dividuality to  the  same  extent  as  thongh  the  iDsabetantial  entity 
which  is  called  the  corporation  did  the  act  itself.  Its  employee 
for  that  purpose  is  the  company,  and  the  carelessness  or  n^bgence 
of  snch  employee  is  the  carelessness  or  negligence  of  the  corporation. 
To  establish  this  doctrine  it  is  unnecessary  to  look  to  other  courts 
for  authority.  This  court  has  determiued  the  question  for  itself. 
Brabbits  v.  Ry.  Co.,  38  Wis.  289 ;  Wedgwood  v.  Ry.  Co.,  41  Wis. 
478 ;  Schultz  v.  Ev.  Co.,  48  Wis.  375  [S.  C,  4  N.  W.  Rep.  399]. 

Jiiy  opinion  is  tnat  the  same  rule  would  apply  to  the  company 
ownmg  and  using  the  car,  as  between  itself  and  one  of  its  em- 
ployees, wherever  such  company  is  itself  the  maker  of  snch  car  or 
other-machinery.  I  think  that  in  such  case,  as  between  the  cor 
poration  and  employee,  the  corporation  warrants  that  its  appliances 
are  made  of  sound  material,  and  that  the  workmanship  is  not  faulty, 
but  is  sufficient  in  eveir  respect  to  answer  the  purposes  for  whiui 
they  are  intended ;  and  that  if  the  persons  making  such  appliances 
are  careless  either  in  the  use  of  materials  or  in  the  workmanship, 
and  an  injury  occurs  to  an  employee  by  reason  of  such  careless- 
ness in  either  respect,  such  carelessness  is  the  carelessnees  of  the 
corporation,  and  for  snch  carelessness  it  is  answerable.  No  defect 
is  latent,  so  as  to  excuse  the  corporation,  either  in  the  materials 
or  in  the  workmausMp,  which  is  Imown  to  its  employees  engaged 
in  its  manafactnre,  or  which  would  have  been  known  to  them  if 
they  had  exercised  due  care.  Smith  v.  Ry.  Co.,  42  Wis.  520,  536. 
In  the  last  case,  the  present  chief  justice,  in  delivering  the  opinion, 
quotes  approvinrfy  the  following  from  the  opinion  m  the  case  of 
Laning  i).  K.  K  Co.;  49  N.  T.  521 :  "  That  the  duty  of  the  master 
to  the  servant,  or  hie  imphed  contract  with  the  servant,  requires 
that  the  servant  shall  be  nnder  no  risk  from  imperfect  or  made- 
quate  machinery,  or  other  material,  means,  or  appliances,  or  from 
unskilful  or  incompetent  f ellow-eervants  of  any  gi4de.  It  is  a  duty 
or  contract  to  be  affirmatively  and  positively  fulfilled  and  per- 
formed. And  there  is  not  a  performance  of  it  until  there  nas 
been  placed  for  the  servant's  use  perfect  and  adequate  physical 
means,  and  for  hie  helpmates  fit  and  competent  fellow-servante ;  or 
due  care  used  to  that  end.  That  some  general  agent,  clothed  with 
the  power  and  charged  with  the  duty  to  make  performance  for  the 
master,  has  not  done  his  duty  at  all,  or  has  not  done  it  well,  neither 
shows  a  performance  by  the  master,  nor  excuses  the  master's  non- 
performance. It  is  for  the  master  to  do  by  himself  or  by  some 
other.  When  it  is  done,  and  not  till  then,  nis  duty  is  met  or  his 
contract  kept," 

And,  after  making  the  foregoing  quotation,  the  diief  justice 
adds :  "  The  servant  then  takes  the  risks  of  the  employment,  and 
of  a  failure  of  the  macliinery  from  latent  defects  not  discovered  by 
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practical  tests.  And  this  court,  moreover,  has  held  expressly  tliat 
rbe  negligence  or  miscondactof  the  officer  or  employee  whose  doty 
it  is  to  attend  to  these  things,  and  who,  pro  hac  vice,  represents  the 
company  in  the  matter,  is  the  negligence  or  misconduct  of  the 
company  itself."  The  same  doctriDe  was  approved  br  this  coort 
in  the  cases  of  Bessex  v.  Ey.  Co.,  45  Wis.  4T7,  and  Wedgwood  v. 
Ky.  Co.j  41  Wis.  478;  S.  C.,  U  Wis.  44.  This  doctrine  is  ap- 
proved in  Ford.  v.  Fitchhorg  R  Co.,  110  Mass.  241.  In  that  case 
the  court  state  the  rale  as  follows :  "  The  rule  of  law  which  ex- 
empted the  master  from  responsihility  to  the  servant  for  injuries 
received  from  the  ordinary  risks  of  his  employment,  including  the 
neeligence  of  his  fellow-servants,  does  not  excuse  the  exercise  of 
ordinary  care  in  supplying  and  maintaining  proper  instrnmen- 
talides  for  the  performance  of  the  work  required.  One  who  enters  , 
the  employment  of  another  has  a  right  to  count  on  this  duty,  and 
is  not  required  to  assume  the  risks  of  the  master's  negligence  in 
this  respect.  The  fact  that  it  is  a  duty  which  must  be  always  dis- 
charged, when  the  employer  is  a  corporation,  bv  officers  and  agents, 
does  not  relieve  the  corporation  from  that  obligation.  The  agents 
who  are  charged  with  the  duty  of  eupplying  safe  machinery  are 
not,  in  the  true  sense  of  the  rule,  to  be  reliea  ou,  to  be  regarded 
ms  fellow-servants  of  those  who  are  engaged  in  operating  it.  They 
are  charged  with  the  master's  duty  to  the  servant.  They  are  em- 
ployed m  distinct  and  independent  departments  of  service,  and 
there  is  no  difficulty  in  distinguishing  them,  even  where  the  same 
person  renders  service  by  turns  in  each  as  the  convenience  of 
the  employer  may  require."  ....  "  The  corporation  is  equally 
chai^able,  whether  the  negligence  was  in  originfdly  failing  to  pro- 
vide, or  in  afterwards  failing  to  keep  its  machinery  in^  safe  con- 
dition." 

This  language  of  the  court  in  the  Massachusetts  case  was  quoted 
and  approved  oy  the  Supreme  Court  of  the  United  States  m  the 
case  Of  Hough  v.  By.  Co.,  100  U.  S.  213-219 ;  and  Mr.  Justice 
Harlan,  who  wrote  the  opinion  in  that  case,  says : 

"  A  railroad  corporation  may  be  controlled  by  competent,  watch- 
ful, and  prndent  directors,  who  exercise  the  greatest  caution  in  the 
selection  of  a  superintendent  or  general  manager,  under  whose 
supervision  and  orders  its  officers  and  bnsiness  in  all  its  depart- 
ments are  condacted.  The  latter,  in  turn,  may  observe  the  same 
caution  in  the  appointment  of  subordinates  at  the  head  of  the 
several  branches  or  departments  of  the  company's  service.  But 
the  obligation  still  remains  to  provide  and  maintain,  in  a  suitable 
condition,  the  machinery  and  apparatus  to  be  used  by  its  employees 
— an  obligation  the  more  important,  and  the  degree  of  diligence  in 
its  performance  the  greater,  in  proportion  to  the  danger  which 
may  be  encountered.  Those  at  least  in  the  organization  who  are  in- 
vested with  controlling  or  superior  authority  in  that  r^ard  repre- 
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seDt  its  le^  perstmslity ;  thev*  iK^lieenoe  from  wUefa  injnry 
resulte  ifi  the  neigligeooe  df  tlie  corp(»«tiM).  The  latt» 'eannot,  in 
reapect  ol  snch  matters,  interpose  DetweeD  it  and  the  semnt,  who 
has  been  injured  without  faiut  on  his  part,  the  peFsonal  responsi- 
bility of  the  agent,  who  in  ezercieing  the  master's  authoiity  has 
violated  the  mity  he  owes  as  well  to  the  servant  as  to  the  cor- 
poration. 

"  To  guard  against  misapplioatioD  of  these  principles  we  ahonid 
say  that  the  oorporatioQ  is  not  to  be  beld  as  goantnteetng  or  war- 
ranting the  absolute  safety  under  all  ciroiunBtanaes,  or  the  per- 
fection in  all  of  its  parts,  of  the  machinery  or  apparatos  wfiidi 
may  be  provided  for  nse  of  employees.  Its  ^nty,  in  that  respect,  to 
its  employees  is  discharged  when,  bnt  oalj  when,  its  agents,  whose 
bneinesB  it  is  to  supply  saoh  inetrameDtahties,  exea^iae  due  eare  as 
well  in  their  pnrchaee  originally  as  in  keeping  and  maintaining 
them  in  snch  condition  as  to  be  reasonably  and  odeqiiatelf  aafe  for 
use  by  employees." 

In  the  same  case  the  learned  justioo  qnoted  the  laagDJ^e  of  Mr. 
Wharton  as  follows :  "  At  the  same  time  we  most  remember  that 


when  a  master,  personally  or  through  his  repreeentatives, 
due  care  in  the  purchase  or  construction  of  bmldings  and  machinery, 
and  in  their  repair,  he  cannot  be  made  liable  &r  injuriea  which 
arise  from  casualties  against  which  such  cu-e  would  not  protect 
It  is  otherwise  if  there  be  a  lack  io  such  care  either  by  himself  or 
his  representatives.  The  duty  of  repairing  is  Itis  own,  and,  as  we 
shall  see  hereafter,  the  better  opinion  is  that  he  is  directly  liable 
for  the  negligence  of  agents  when  acting  in  this  respect  in  liis  he- 
half.  If  me  ntaster  knows,  or  in  the  exercise  of  doe  care  might 
have  known,  that  ....  his  structures  or  engines  were  ins&m- 
cient,  either  at  the  time  of  procuring  them  or  at  any  subsequent 
time,  he  fails  in  his  duty." 

It  seems  to  me  that  these  authorities  clearly  establish  the  prop- 
osition above  stated,  that  as  to  all  machinery  or  appliances  manu- 
factured bv  the  corporation  and  tised  by  it  there  is  a  guarantee  that 
sndi  appliances  so  made  and  used  are  of  sound  materials,  aad 
that  the  workmanship  is  not  faulty,  and  that  if  the  materials 
are  unsound  or  defective,  or  the  workmanship  is  faulty,  and  an  in- 
jury occurs  to  one  of  the  employees  by  reason  thereof,  the  company 
IS  liable  to  such  employee  for  the  damages  reeitltiuf  from  sucn  in- 
jury. In  such  case  tlie  bad  materials  are  furnished  and  the  faulty 
workmanship  is  done  by  the  corporation  itself.  As  to  faulty  woit- 
manahip  there  can  be  no  excuse,  and  it  can  only  be  excused  in  the 
use  of  bad  materials  where  the  defects  in  them  are  latent,  and  conld 
not  be  discovered  by  proper  examinations  and  tests.  Whether  the 
same  rule  in  its  full  extent  would  apply  to  the  corporation  where 
it  purchased  the  machinery  or  appliance  from  some  other  party 
who  is  the  maker,  is,  perhaps,  a  mutter  of  some  doubt  upon  the 
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antltorities.  Bat  if  the  .Btriot  xnle  ^>ore  Btated  is  not  .i^pUoable 
to  iiiB  cafie  of  porcliaBed  machinerj  or  appliances,  aod  that  uo  snch 
sasoB  iilie  aufito*  is  Jiot,  ae  to  Jus-ea^Io^peee,  a  enarantar  of  the  sonnd- 
neee  of  the  inatemla  and  the  perfoctioa  of  toe  warkmaiiflhij>,  he  is 
certainly  liable  for  all  imperfections  in  the  materials  or  workman- 
ahip  -wlueli  could  be  discovered  by  a  -thorough  inspection,  and  tha 
applieatioD  of  the  most  approved  and  efficient  tests. 
Under  the  rales  above  stated  ae  to  the  dnty  of  the  maker  or 

Snrchaaer  of  machinery  to  his  employee,  it  will  hardly  admit  of  a 
onbt  that  the  master  ought  to  have  ascertained  bo  palpable  and 
<langeroos  a  defect  ae  existed  in  this  case.  At  all  events,  the  ex- 
istence of  BDch  a  defeat  woold  have  ibeen. evidence  of  a  want  of  dne 
care  on  the  part  ccf  the  master  from  which  a  jarv  might  well  have 
foond  n^Iigenoe  on  the  part  of  the  master  either  in  making  a 
proper  inspection,  or  in  applying  the  proper  tests.  Bat  it  is  urged 
that  arailniad  company  which  receives  acar  from  another  company 
to  transport  over  its  road  for  a  greater  or  less  distance  is  not  nnder 
the  same  obligation  to  the  em^yeee  to  see  that  it  is  eafe  and  per- 
fect in  all  its  parts.  And  tlus  was  so  held  by  the  supreme  conrt 
of  Michigan  in  the  case -of  Smith  v.  Potter,  2  Am.  .and  Eng-B-  Cas. 
140.  In  that  case,  however, 'Ooneiderable  alreas  was  .laid  .npon  the 
isuA  that  in  the.Btate  lOf  Michigan  levery  Tailroad  wae  bound  iby  law 
"to veeeiveand  forward  cwre  of  other  roads  impartially  and  dili- 
gently." The  eonrt  held,  among  -other  tlm^gB,  tliat  this  Jaw  did 
not  compel  a  railroad  to  reoeive  or  tronspoit  cars  unfit  for  passage, 
or  tliat  the  oompany  xequired  to  [receive  the  cars  might  not  detain 
them  lon^  enough  to  make  a^suffioient  inspection  of  tliem  in  order 
to  determine  their  Jituees.  It  edso  held  that  the  inspectors  whose 
dnty  it'WBS  to  inspsot  the  cais  which  came  on  the  road  from  other 
ToacB  were  eo-employeeswith  the  other  employees  of  such  road,  and 
tbatfor-their  n^ligenoe  in  not  making  a  proper  inspection  of  the 
cars  80  received^  by  reason  whereof  a  defective  car  was  received 
and  a  brdkeman  was  injured  thereby,  held  the  brakemaa  could  not 
recovac. 

I  kn»w  of  no  law  in  thie  State  whieh  compels  one  J^bvad  com- 
pany to  receive  and  transport  the  oois  of  other  roads  over  its  line 
when  requested  to  do  bo  ;  but  I  am  free  to  admit  that  such  is  not 
only  the  practice,  but  that,  for  the  convenience  of  trade  and  com- 
merce, it  is  a  method  of  doing  bnsiness  which  should  receive  the 
approval  of  the  courts  as  absolutely  necessary  to  the  proper,  cheap, 
and  speedy  transaction  of  business  over  the  roads  of  the  country. 
The  determination  of  the  Michigan  court  th^  the  inspectors  of 
cars,  whose  duty  it  is  to  see  tliat  they  are  in  proper  repair,  and  when 
out  of  repair  to  see  that  proper  repairs  are  made,  are  co-employees 
with  the  persons  whose  duty  it  is  to  use  the  machinery  and  other 
applianoes  furnished  by  the  master,  is  not  sustained  by  tlie  author- 
ities  above  cited,  and  that  doctrine  was  expressly  repudiated  by  this 
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court  in  the  caee  of  Sdialtz  v.  'Ry.  Co.,  sapra.  Bat  if  that  were  the 
docirine  it  woald  not  affect  the  decision  of  this  case,  which  snee 
under  our  statnte,  which  makes  the  company  liable  for  an  injnry  to 
one  of  the  employees,  when  such  injnrj  is  the  reeolt  of  the  negli- 
gence of  a  co-employee. 

If  we  admit  that  a  less  stringent  mle  as  to  care  and  diligence 
shall  be  required  of  the  railroad  company  in  respect  to  the  cars 
which  they  receive  from  oth^*  companies  and  draw  over  their 
road  for  the  mntual  benefit  of  both  companies  and  in  the  general 
interest  of  trade,  a  proposition  which  is  perhaps  donbtfof  nnder 
the  authorities  (see  Stetler  v.  By.  Co.,  49  Wis.  609 ;  3.  C,  46  Wis. 
497-503 ;  K.  R.  «.  Barron,  6  WalL  90 ;  McElroy  v.  R.  E.  Co.,  4 
Cnsh.  400 ;  Nelson  «.  R.  K.  Co.,  26  Vt.  717 ;  3  Eedfield,  Rya.,  302 
303 ;  R.  E.  v.  Karman,  30  HI.  272 ;  Shopman  v.  Ey.  Co.,  9  Cnah. 
24),  still  snch  fact  does  not  release  the  company  from  all  oblation 
to  protect  its  employeea  arainst  the  dangers  resulting  from  imper- 
fect machinery  ana  appUances.  That  duty  still  rests  apon  the 
company,  and  its  daty  in  that  respect  most  be  performed  with  the 
utmost  care  and  diligence  consistent  with  the  performance  of  its 
dnty  to  the  interest  of  trade  and  commerce.  If  it  be  admitted 
that  the  necessities  of  bosinees  are  anch  that  the  safety  of  life  and 
limb  of  the  employees  of  railroads  must  be  put  in  some  jeopardy  as 
a  sacrifice  to  snch  necessities,  certainly  the  lives  of  the  employees 
are  not  to  be  nnneceasarily  sacrificed  to  snch  interests.  It  seems 
to  me  that  the  companies  should  be  held  to  the  exerciee  of  all  the 
care  and  diligence  to  protect  its  employees  from  the  defects  of  cais 
coming  on  their  tracts  which  is  consistent  with  the  neceeeitiea  of 
business.  As  was  said  by  the  Michigan  court,  although  the  statnte 
r^niree  one  company  to  receive  and  transport  cars  which  are 
offered  to  them  for  that  purpose,  still  it  is  not  required  to  reoeive 
or  transport  cars  which  ore  onfit  to  be  used,  or  threaten  danger  or 
dciith  to  its  employees. 

There  was  certainly  a  dnty  imposed  upon  the  defendant  com- 
pany to  exercise  some  d^r^  of  care  to  prevent  the  transportaticHi 
over  ite  line  of  road  of  any  cars  or  appliances  of  other  companies 
which  were  so  defective  in  their  construction,  br  which  had  become 
so  defective  by  use,  as  to  be  unfit  for  further  use,  and  which,  on 
account  thereof,  endangered  the  lives  or  limbs  of  ita  employees. 
There  is  also  a  well-demied  rule  that  the  care  required  of  the  com- 
pany is,  in  some  degree,  measured  by  the  oonsequences  which  are 
likely  to  result  from  a  defect  in  any  part  of  the  machines  or  ap- 
pliances in  use  by  its  employees.  Ii  no  evil  results  are  likely  to 
tall  uyiOR  the  employee  from  a  defective  piece  of  madiinery  or  other 
thing  in  nse  by  the  company,  or  if  snch  results  would  not  follow 
ordinarily  by  their  nse,  it  is  plain  that  the  degree  of  care  required 
of  the  oompanv  would  not  be  the  same  as  though  very  serioos 
injuries  were  liltely  to  follow  therefrom. 
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In  tlie  case  at  bar  a  defective  ladder  placed,  as  the  one  in  qneft- 
tioQ  was,  at  the  end  of  the  car,  was  one  of  the  most  dangerous  ap- 
pliaDces  the  company  could  possibly  furnish  its  employees.  It  is 
■well-known  that  the  employee  is  frequently  required,  in  the  dis- 
charge of  his  daty,  either  to  ascend  or  descend  sncli  ladder  while 
the  car  to  which  it  is  attached  is  in  motion.  Any  defect  therein 
which  wonld  throw  the  employee  therefrom  while  so  using  it,  would 
te  likely  to  result  in  his  death,  or  some  very  great  bodily  injuir. 
The  result  of  the  defect  in  this  case  is  one  which  would  be  likely 
to  happen  in  eveiy  case  where  a  like  defect  existed.  The  plaintiff 
made  clear  proof  of  the  defect  which  caused  the  death  of  the 
deceased.  The  defect  was  of  such  character  as  would  clearly 
charge  the  owner  with  knowledge  thereof  if  the  ladder  had  been 
constracted  by  the  owner  or  its  employees,  or  if  the  defect  had  been 
caosed  by  the  repair  of  such  ladder  after  it  had  been  made.  If 
the  owner  of  the  car  bad  purchased  it  ready-made,  and  the  defect 
of  the  ladder  had  been  in  its  original  construction,  such  owner 
wonld  also  be  chargeable  with  knowledge  of  such  defect,  if  it 
could  have  been  disoivered  by  proper  tests  and  inspection ;  and  if, 
while  in  use  by  such  purchaser,  the  defect  in  the  ladder  had  re- 
sulted from  thCiCareleeenees  of  its  employees  in  repairing  the  same, 
then  such  purchaser  would  have  been  charged  with  a  knowledge  of 
the  defect  absolutely,  in  like  manner  as  though  the  defect  had  oeen 
in  the  original  construction  and  the  owner  was  the  constructor. 
Had  the  defendant  company  been  the  owner  of  the  car  to  whicli 
the  defective  ladder  was  attached,  I  think  it  quite  clear  that  the 
evidence  produced  by  the  plaintifE  would  have  been  ample,  on- 
explained,  and  uncontradicted  to  have  entitled  her  to  have  tha 
question  of  the  negligence  of  the  defendant  submitted  to  the  jury,. 
and  I  do  not  nnderstand  that  my  brethren  differ  with  me  in  opinion 
upon  that  point. 

Does  this  evidence  tend  to  prove  the  defendant  company  guilty 
of  negligence  1  My  brethren  hold  that  it  does  not,  because  it  ap- 
pears that  it  was  not  the  owner  of  the  car,  but  had  received  it  from 
another  company  for  transportation  over  its  road.  With  all  proper 
respect  for  the  opinion  of  my  brethren,  I  am  unable  to  agree  to 
this  proposition.  It  may  be  true  that,  as  between  the  company  re- 
ceiving cars  for  transportation  and  the  company  furnishing  them, 
the  company  receiving  the  same  may  rely  upon  the  presumption 
that  the  cars  are  fit  for  use,  and  that  the  furnishing  companr  has 
made  such  test  and  inspection  thereof  as  would  show  their  ntness 
for  such  use.  And,  possibly,  as  between  the  two  companies,  the 
receiving  company  is  not  bound  to  make  any  inspection  thereof  be- 
fore using  them,  in  order  to  charge  the  fumishmg  company  with 
any  damages  which  might  result  from  that  use  by  reason  of  any 
defects  existing  at  the  time  they  were  received.  There  is,  no 
doubt,  an  implied  warranty  on  the  part  of  the  furnishing  company 
8  A.  <fc  E.  R  Cas.— S3 
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that  ^e  cara  are  reasonably  fit  for  use,  and,  nnlees  the  defect  be 
plainly  TiBible,  there  is,  as  between  these  p&rtiw,  no  duty  on  the 
part  of  the  receiring  company  to  make  any  particnlar  examination 
for  defects ;  and  if  injnry  reanlts  from  the  ase  of  the  cars  from 
defects  which  ought  to  have  been  known  to  the  fomishiiig  com- 
pany, such  company  would,  Dndonbtedly,  be  liable  to  nuke  good 
the  damages. 

Thia  rnle  as  to  the  du^  of  the  receiving  company,  as  between 
itself  and  the  famishing  company,  is  not,  m  my  opmion,  the  rule 
as  to  the  dnty  of  the  receiving  company  to  its  employees.  The  fact 
that  the  car  is  not  its  own  does  not  reUeve  the  company  nsiDg  it 
from  its  general  obligation  not  to  sobject  its  employees  to  nnneccs- 
eary  danger  by  the  nse  of  imperfect  or  defective  niachinerv  or  ap- 
pliances. This  obligation  is  continaons  and  nnrversal,  and  it  can- 
not reliere  itself  of  ench  obligation  by  pleading  that  it  was  not  the 
owner  of  the  car  or  machinery,  and  Uuit  the  owner  had  warranted 
ite  perfection  and  fitness  for  use,  and  that  it  relied  on  such  warrantj. 
If  that  mle  ahonld  be  adopted  in  a  case  of  this  kind,  there  does  not 
seem  to  be  any  good  reason  why  the  company  might  not  in  like 
manner  relieve  itself  from  liability  to  its  employees  for  defects  in 
any  machinery  which  it  had  bonght  from  any  person  or  corporation, 
with  a  like  implied  warranty  as  to  its  sufficiency,  withont  ahowing 
any  tests  or  inspection  in  order  to  ascertain  its  snfficienc^. 

It  seems  to  me  that  the  liability  of  the  company  as  to  its  em- 
ployees is  the  same  whether  the  company  has  purchased  the  defective 
machinery  or  cars,  or  whether  it  h^  received  them  for  use  upon  its 
road  from  another  company.  There  certainly  can  be  no  donbt 
upon  this  point  as  to  sndi  machiiibs  or  cars  as  the  company  lease 
:^m  the  owner  for  a  definite  term,  and  use  npon  their  road.  In 
eases  like  the  one  at  bar,  the  receiving  company  takes  the  car  and 
transjports  it  for  its  own  benefit,  and  only  incidentally  for  tbe 
benefit  of  the  fnmishing  company.  It  wonld  seem  that  in  snch 
case  the  cars  transported,  as  between  the  company  transporting 
them  and  the  employees,  should  be  treated  as  tbe  cars  of  such  com- 
pany. While  in  use  the  receiving  company  has  the  absolate  con- 
trol of  the  same — as  much  so  as  of  any  car  owned  by  the  company. 
Any  negligence  which  can  be  imputed  to  the  purchaser  of  a  car, 
as  between  itself  and  its  employees,  in  not  purchasing  perfect  and 
suitable  cars  for  use,  must  be  imputed  to  the  company  whL(di  re- 
ceives npon  its  road  for  transportation  the  cars  of  another  com* 
pany.  If  the  convenience  of  bosiuees  prevents  the  receiving  com- 
pany from  making  snch  inspection  and  tests  of  the  cars  received  as 
are  usually  made  and  required  of  a  company  purchasing  or  leasing 
cars  for  its  permanent  nse,  and  it  is  compelled  to  rely  npon  tie 
vigilance  of  the  company  from  which  the  cars  are  received  to  de- 
tect imperfections  therein,  then,  as  between  itself  and  its  employees, 
the  want  of  vigilance  on  the  part  of  the  company  pnrchasmg  the 
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cars  miiBt,  as  between  the  company  usjna  the  same  and  its  em- 
ployees, be  imputed  to  the  company  visiag  mem,  and  8a<^  employee 


may  recover  damages  for  any  mjniy  reaalting  to  him  from  a  delect 
in  BDch  car  which  ought  to  have  been  discovered  by  the  company 
f nmishing  them,  either  from  the  master  in  whose  use  the  car  was 
at  the  time  of  the  injury,  or  from  the  owner  of  the  car. 

There  is,  perhaps,  eome  analogy  between  a  case  of  this  kind  and 
that  of  a  city  or  other  municipality  which  permits  a  citizen  to  make 
excavations  or  do  other  acts  in  its  public  streets  which  are  danger- 
ous to  the  public.  In  such  cases,  if  the  citizen  doing  the  work  in 
the  street  does  it  in  a  careless  manner,  so  as  to  endanger  the  esfetr 
of  the  traveller,  and  injury  occurs  to  toe  traveller  by  reason  of  each 
neglect,  the  neglect  of  the  person  doing  the  work  in  the  street  is 
impnted  to  the  mnnicipality,  and  the  party  injnred  may  have  his 
action  for  the  injury  against  the  municipality,  or  the  person  whose 
negligent  acts  caused  too  injury.  The  care  of  one  company  used 
by  another  on  its  road,  and  as  to  which  cars  it  is  the  dnty  of  the 
ttnployees  of  the  company  using  the  same  to  handle,  manage,  and 
care  for,  the  same  as  other  cars  owned  by  the  company,  must  be 
treated  for  the  time  being  as  the  cars  of  the  company  using  them, 
and  the  company  bo  using  them  shonld  be  held  to  the  same  respon- 
sibility to  the  employees  for  their  safety  as  though  it  was  the  owner 
of  them.  No  other  mle  will  fnmish  any  protection  to  its  employees, 
and,  if  not  enforced,  then  as  to  cars  transported  hy  the  company 
over  its  line  notowned  by  it,  its  employees  will  be  snbjeeted  to  the 
risk  of  life  and  Hmb  from  defects  which  show  criminal  nwligenee 
on  the  part  of  the  owners  of  the  cars,  without  remedy,  unless  they 
tfleek  it  from  the  corporations  owning  them. 

Every  person  who  has  observed  a  passing  freiriit  train  on  one  of 
our  great  raUroads,  knows  that  it  is,  as  a  general  mle,  made  up  of 
cars  owned  by  several  independent  r&Urc^  companies,  and  many 
trains  will  be  made  up  of  cars  owned  by  railroad  corapaniee  located 
in  distant  States.  Shall  the  employee,  whose  dnty  to  nis  employer 
required  him  to  care  for  and  manage  all  these  ears  in  like  manner, 
when  injnred  by  a  defect  which  ought  to  have  been  known  to  the 
company  owning  the  same,  be  told  that  he  must  seek  his  remedy 
of  that  company  located  in  New  England,  New  York,  or  some 
other  State,  so  far  from  his  locality  as  to  render  his  remedy  almost 
hopeless  of  any  beneficial  results,  or  shall  he  be  permitted  to  say  to 
his  employer :  "  These  cars  are  transported  by  yon  for  yonr  ezdn- 
sive  benent,  so  far  as  they  pass  over  your  rt^.  You  have  em- 
ployed me  to  care  for  and  manage  alike  all  cars  which  yon  choose 
to  transport,  and  under  the  general  and  well-eBtahlish^  mles  of 
law  you  are  bound  to  see  to  it  that  you  do  not  endanger  my  life  or 
limbs  unnecessarily  by  the  ose  of  cais  which,  bv  reason  of  imper- 
fections, are  dangerous."  It  seems  to  me  that  there  shonld  be  out 
one  rule  as  to  all  cars  need.    The  company,  for  the  time  being,  and 
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while  the  cars  are  in  use  by  it,  should,  as  between  it  and  its  em- 
ployees, be  deemed  the  owner  thereof. 

The  fact  that  in  this  case  the  company  owning  the  car  and  the 
company  using  it  are  both  located  in  this  State,  and  the  fact  that 
the  company  using  the  car  transported  it  but  a  few  miles,  can  have 
no  effect  in  changing  the  liability  of  the  company  using  and  trans- 
porting the  same.  If  the  defendant  company  be  not  liable  for  the 
defect  in  this  car,  then  it  would  not  be  liable  though  the  car  were 
owned  by  some  ISew  England  corporation,  and  though  it  had  been 
transported  over  its  line  from  Chicago  to  Omaha  or  Dakota.  It 
seems  to  me  that  justice  to  the  employee  requires  that  the  company 
using  a  oar  and  transporting  it  over  its  road  must  be  held  to  the 
same  liability,  as  between  itself  and  its  employee,  as  though  it 
owned  the  same,  and  had  aoqnired  its  title  by  pun^iase,  and  that, 
as  between  itself  and  its  employees,  it  must  be  held  responsible  for 
all  defects  which  it  would  be  liable  for  had  it  been  the  owner  by 
purchase.  Any  less  decree  of  responsibility  will  furnish  no  pro- 
tectiontotheemployee  against  the  use  by  his  einployerof  the  most 
dangerous  cars,  engmes,  and  other  appliances.  This  rule  will  work 
no  injustice  to  the  railroads.  It  is  for  their  convenience  that  an 
interchange  of  cars  should  be  made,  as  well  as  for  the  convenience 
of  the  public  and  the  rapid  transaction  of  business ;  and  if,  as  sug- 
gested above,  it  is  impracticable  to  make  a  thorough  inspection  of 
cats  at  every  transfer  from  one  company  to  another,  still  the  own- 
ing company  sending  out  its  cars  gnarantees  to  all  other  companies 
receiving  them  that  they  are  reasonably  fit  for  use,  and  if  they  are 
not,  and  any  damage  occurs  to  the  company  or  companies  receiving 
and  transporting  them,  either  directly  by  an  injury  to  their  railroaa 
cars  or  other  property,  or  indirectlv  by  an  injury  to  its  employees? 
for  which  it  is  compelled  to  make  compensation,  such  receiving 
company  can  recover  over  against  the  company  owning  the  care 
and  lumishing  them  for  transportation.  Any  other  mle  than  the 
one  suggested  leaves  the  employee  entirely  remediless  against  his 
employer,  as  the  result  reached  by  the  decision  in  this  case  shows. 

The  circuit  court  nonsuited  the  plaintifE,  although  she  showed 
that  her  husband  had  been  killed  by  a  defect  either  in  the  original 
constmotion  of  the  car,  or  in  its  subseqnent  repair,  bo  groes  in  its 
character  as  showed  criminal  carelessnesB  on  the  part  of  tlie  maker 
or  repurer.  This  nonsuit  can  only  be  sustained  on  the  theory  that 
the  defendant  using  this  car  was  bound  to  make  no  inspection  or 
tests  which  woula  have  discovered  the  defect;  that  to  make  the 
defendant  using  the  car  liable  for  a  defect  is  the  construction  or 
repair,  the  defect  must  be  such  that  it  is  apparent  to  thecasoal  ob- 
server by  looking  at  the  same.  This  mle  comes  very  near  ezcosing^ 
the  defendant  altogether.  It  requires  the  injured  party  to  show 
affirmatively  either  thatsome  responsible  officer,  agent,  or  employee 
of  tlie  company,  whose  duty  it  was  to  see  that  its  cars  were  kept 
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in  repair,  knew  of  the  defect  before  the  accident  happened,  or  that 
he  might  have  known  it  by  the  sense  of  j^ht,  without  any  other 
aid,  and  withont  any  test  of  any  kind.  Tms  rule  relieves  the  com- 
panv  from  liabili^  for  any  defect  not  viable  It  impoeee  no  dnty 
on  the  company  to  make  examination  for  any  defects  not  visible. 
And,  as  in  the  case  of  defects  which  were  so  palpable  as  to  be 
readily  apparent  to  the  casual  observer,  it  wonld  be  qnite  diffictdt 
for  the  employee  to  recover  for  an  injury  resalting  therefrom.  The 
result  of  the  ruling  of  the  court  in  this  case  will  be  that  no  recovery 
can  be  had  in  any  similar  case  onless  the  employee  could  prove  that 
some  respoufflble  employee  of  the  company  had  in  fact  made  an  es- 
smination,  which  he  was  not  bound  by  any  rule  of  law  to  make, 
and  BO  had  discovered  the  defect  before  the  accident  hapoened. 

The  rule  laid  down  by  the  supreme  court  of  the  United  States  in 
the  case  of  the  Pennsylvania  Co.  v.  Kay,  102  U.  S.  451,  as  to  the 
liability  of  a  railroad  company  to  its  passengers  for  injuries  re- 
ceived by  reason  of  the  defective  constniction  of  a  car  constituting 
s  part  of  the  train,  not  owned  by  them,  and  for  tlie  nse  of  wbicm 
the  passeuger  pays  another  company'  a  separate  charge,  is,  I  think, 
strictly  Applicable  to  the  liability  of  the  company  to  its  employee  for 
an  injury  received  by  reason  of  a  defective  car  owned  by  another 
Company^  but  transported  and  used  for  the  time  being  by  the 
master  company,  and  in  regard  to  which  car  the  duties  of  the  em- 
ployee are  the  same  as  if  such  company  owned  the  same :  "  The 
only  distinction  is  in  the  degree  of  care  which  the  company  is 
bound  to  exercise  in  the  two  cases.  In  its  relation  to  the  passenger, 
the  company  is  bonnd  to  exercise  the  utmost  caution  charactenstio 
of  very  carefnl  judgment,  and  is  responsible  for  injuries  resulting 
to  a  passenger  which  mignt  have  been  avoided  by  extraordinary 
▼igilance,  aided  by  the  highest  skill." 

In  its  relationstoite  employees,  the  company  is  bonnd  to  exercito 
*  less  d^ree  of  care  and  SKill  iu  furnishing  and  keeping  in  repair 
its  cars  and  machinery  for  the  use  of  its  employees,  and  the  least 
d^ree  of  care  and  slnll  required  is  such  as  an  ordinarily  careful 
and  skilful  man  would  use  under  like  circumstances.  And  the  de- 
gree of  care  and  skill  required,  as  above  remarked,  is  modified  by 
the  dangerous  consequences  which  are  likely  to  result  to  its  em- 
ployees from  the  use  »f  the  particalar  machine  or  appliance,  if  de- 
fective or  imperfect.  In  the  opinion  in  the  case  above  referred  to, 
the  court,  alter  stating  the  strictness  of  the  obligation  of  the 
carrier  to  protect  him  against  any  damage,  says ;  "  l^ese  doctrines, 
to  which  the  courts,  with  few  exceptions,  have  given  a  firm  and 
steady  support,  and  which  it  is  neimer  wise  nor  just  to  disturb  or 
qneetion,  would,  however,  lose  much,  if  not  aU,  their  practical 
value,  if  carriers  are  permitted  to  escape  responsibility  upon  the 
ground  that  the  cars  or  vehicles  used  by  them,  and  from  whose  in- 
enfficiem^  injury  has  resulted  to  the  passenger,  belong  to  others. 
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.  .  .  The  dnty  of  the  railroad  company  was  to  oonvey  the 
psfiBeneer  over'ite  line.  In  performing  tW  duty  it  oonldnot,  con- 
Biatenl^  with  the  law  and  obligationB  arising  ont  of  the  catoiQ  of 
its  boBineas,  nse  cars  or  vehicles  whose  inaiwqTUCj  or  inenfGciency 
for  aafe  coavejance  was  discoverable  upon  the  moet  carefnl  and 
thorough  examination.  If  it  cboee  to  make  no  socb  examination, 
or  to  cause  it  to  be  made, — if  it  elected  to  reserve  or  exercise  no 
such  control  or  right  of  inspection  from  time  to  time,  of  the  sleep- 
ing cars  which  it  used  in  convejine  passengers,  as  it  should  exercise 
over  its  own  cars, — it  is  chargeable  with  Diligence  or  failure  of 
duty.  .  .  .  The  law  wilF  not  permit  a  railroad  company  en- 
gaged in  the  business  of  canying  passengers  for  hire,  throngti  any 
device  or  arrangement  with  a  sleeping-car  company  whose  cats  are 
used  by,  and  constitute  a  part  of,  the  train  of  the  rwlroad  company, 
to  throw  ofi  the  duty  of  providing  means  for  the  safe  conveyance 
of  those  whom  it  agrees  to  convey." 

This  language  is  strictly  applicable  to  the  duty  of  the  company 
to  its  employeea,  except  as  to  the  d^ree  of  care  and  fikill  to  be  nsed 
in  tlie  selection  and  maintenance  of  suitable  and  safe  carsj^nginee, 
machinery,  and  appliances  forthe  nee  of  its  employeee.  The  duty 
of  the  employee  being  to  look  after,  nse,  and  manage  all  cars  in  use 
upon  his  employer's  road,  the  duty  of  the  employer  should  be  the 
same  in  respect  to  all  sneh  cars,  no  matter  by  whom  owned,  to 
see  that  thw  are  in  a  reasonably  safe  condition  for  use  upon  its 
road ;  and  tne  reasons  for  holding  the  company  to  such  liability  to 
its  employees  is  full  as  strong  as  the  reason  for  holding  ft  respon- 
sible to  its  paesengere  under  like  circumstances. 

If  it  be  admitted  that  the  defendant  company  in  this  case  was 
charged  with  any  dnty,  as  between  itself  ana  its  employee,  to  see 
that  the  ladder  which  caused  the  injury  was  in  a  reasonably  safe 
condition  for  his  use  at  the  time  the  accident  happened,  then  it 
appears  to  me  it  was  error  to  nonsnit  the  plaintiS  upon  the  evi- 
dence produced  bv  him.  If  it  be  aaid  that  the  defect  was,  in  some 
sense,  a  secret  defect,  still  it  was  not  such  a  defect  as  might  not 
have  been  easily  discovered  by  tests  and  examinations ;  and,  in  tlie 
absence  of  all  proof  that  the  company  had  made  any  examination 
or  tests  for  the  purpose  of  discovering  the  defect,  it  presented  a 
question  of  fact  for  the  jury  to  determine  whether  reasonable 
inspection  or  tests  would  have  discovered  it,  and  not  a  question  of 
law  for  the  conrt. 

The  plaintiff  having  shown  gross  carelessness  either  in  the  con- 
struction or  repair  of  the  ladder,  the  evidence  tended  to  prove  care- 
lessnesB  on  the  part  of  the  company.  If  it  was  charged  with  any 
care  in  regard  to  the  car  at  all.  it  would  seem  that,  in  order  to 
exonerate  itself,  it  should  have  shown  that  no  inspection  or  tests 
which  are  made  by  railroad  companies  of  its  care  and  their  anpli- 
auces  would  have  discovered  the  defect ;  or,  at  least,  it  should  nave 
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ehown  ihat  it  m&de  such  inspection  and  teste,  by  competent  men, 
as  are  made  by  railroad  compauiea  generally,  and  that  the  defect 
wae  not  discovered.  It  is  certainly  a  question  of  fact  and  not  of 
law,  whether  a  proper  inspection  or  test  of  the  ladder  would  have 
diAOOvered  the  defect  in  the  ladder ;  yet  the  learned  circuit  judge 
determined,  afi  a  queetion  of  law,  that  no  proper  inspection  or  test 
would  have  discovered  such  defect.  How  can  the  learned  circuit 
judge,  or  the  judges  of  this  court,  know  that  a  proper  inepection 
and  test  woald  not  have  discovered  the  defect !  I  think  it  quite 
probable  that  neither  would  have  been  competent,  aa  a  witneas,  to 
nave  expressed  an  opinion  as  an  expert  as  lo  what  would  be  a  proper 
inspection  of  the  car  and  its  appliances,  nor  whether  such  proper 
inspection  would  have  been  likely  to  have  discovered  the  defect  in 
question.  How,  then,  can  we  say  that  no  reasonable  inspection  or 
teste  would  have  discovered  this  defect  t  And  yet  that  is  what  was 
said  by  the  learned  circuit  judge,  without  any  proof  to  enlighten 
him  upon  that  subject 

It  is,  I  think,  apparent  that  the  ruling  of  the  learned  circuit  judge 
can  only  be  uphela  by  holding  that  as  to  this  car,  not  owned  by  the 
defendant,  it  owed  no  duty  to  its  employee  to  see  that  it  was  in  a 
safe  condition  for  use  upon  its  road ;  that,  as  is  said  in  the  opinion 
of  the  court  in  this  case,  the  defendant  company  had  the  right  to 
presume  that  proper  inspection  and  tests  had  oeen  made  by  the 
company  owning  the  car,  and  from  which  the  defendant  received 
it,  and  that  consequently  there  was  no  duty  of  inspection  or  tests 
imposed  upon  the  defendant.  I  cannot  bring  myself  to  that  con- 
clusion. I  think  the  law  is  and  should  be  otherwise.  If  a  railroad 
company  receives  upon  its  road,  for  transportation,  the  cars  of 
anotner  road,  and  requires  the  employees  to  look  after  and  care  for 
them,  the  same  as  it  does  as  to  its  own,  the  obligation  to  see  that 
they  are  reasonably  safe  for  use  rests  upon  the  company  the  same 
as  though  it  was  the  owner.  As  I  have  said  above,  no  other  rule 
will  be  just,  or  furnish  any  protection  to  the  employee. 

The  assumption  in  this  case  that  reasonable  care  on  the  part  of 
the  defendant  company  would  not  have  discovered  the  defect  which 
caused  the  injury,  is  the  assumption  of  a  fact  not  proved  in  the 
case,  and  to  support  which  there  is  no  evidence.  The  other  assump- 
tion, that  there  was  any  duty  imposed  on  the  brakeman  to  make 
inspection  of  the  car  or  ladder  to  see  whether  it  was  fit  or  safe  for 
use,  is  an  assumption  based  upon  no  proof,  and  is  in  no  sense  a 
que^on  of  law,  except  so  far  as  the  law  might  charge  the  brake- 
man  with  knowledge  of  a  plain  and  visible  defect,  and  defeat  a  re- 
covery because  the  defect  was  so  plain  and  visible  that  he  could  not 
but  have  known  of  its  existence,  and  consequently  took  the  risk  of 
using  that  which  was  clearly  dangerons  to  use.  The  effect  of  the 
decision  in  this  case  must  oe,  I  think,  to  discharge  the  railroad 
company  from  any  care  or  diligence  in  furnishing  safe  or  suitable 
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cars,  machines,  or  appliances  for  the  use  of  ita  employees,  in  all  easee 
where  the  companj  is  not  the  owner  of  them,  do  matter  what  the 
defect  in  the  conBtmction  or  repairs  made  upon  the  same,  onless 
each  defect  is  patent  to  the  most  casual  observer ;  and  where  it  is 
80  patent  it  is  probable  the  employee  conid  not  recover,  because  he 
would  be  equally  chargeable  with  notice  of  the  defect  as  the  com- 
pany. To  such  a  doctrine  of  responsibility  of  the  master  to  his 
employee  I  cannot  assent. 

In  my  opinion  the  circuit  judge  erred  in  taking  the  case  from 
the  jury  and  directing  a  nonsuit,  and  for  that  reason  the  judgment 
ought  to  be  reversed. 

The  important  question  rused  in  the  above  cue  is  the  oblieation  of  rul- 
nwd  companies  to  provide  lafe  and  suitable  machinery  and  ouer  means  for 
their  emplojees  to  prosecute  their  work.  The  priucipIeB  ^veming  this  mb- 
ject  are  few  and  simple.  The  difflcultv  lies  onl;  in  their  practical  ap|ili> 
cation.  Without  endeavoring  to  cumber  these  pages  with  the  detail  of 
decided  cases,  an  attempt  wiU  be  made  to  state  broadlj  the  accepted  doc- 
trines upon  the  point,  adding  such  authorities,  selected  from  the  great  maM 
of  decisions  both  in  this  countrj  and  in  England,  as  will  beat  illustrate  the 
state  of  the  law.  In  the  first  place  it  may  be  said  that,  as  a  general  principle, 
railroad  companies  sre  bound  to  fumisb  to  their  employees  safe  and  suitable 
engines,  rolnng-itock,  track,  etc.,  etc.,  for  carrying  on  their  employment. 
But  their  duty  in  this  respect  is  by  no  means  the  same  which  they  owe  to 
passengers.  All  appliances  must  aa  to  them  be  |>erfect  and  of  tiie  very  best 
make,  otherwise  the  company  is  liable — it  is,  indeed,  an  insurer  of  paaaen- 
gen'  safety.  But  a  railroad  company  is  in  no  sense  an  insurer  of  fta  em- 
ployees' s^ety.  The  engines  and  cars  must,  for  example,  as  to  them,  be  of 
good  workmuiship  and  adapted  to  tbe  purpoae,  and  the  track  must  be  furly 
Uid  and  ballasted.  But  the  rolling  stock  need  not  be  absolutely  tree  from  de- 
fect, neither  need  the  track  bein  absolutely  perfect  repair.  Reasonable  care  and 
attention  on  the  part  of  the  company  is  all  tbatthe  law  requires.  Hajdens. 
Smithville  Mfg.  Co.,  20  Conn.  U9;  Toledo,  etc.,  R  R,  Co.  t>.  Asbury,  84  HI. 
439;  St.  Louis,  etc.,  H.  R.  Co.  e.  Valerius,  OS  Ind.  618;  Huldowney  e.  III. 
Cent.  R.  R.  Co.,  39  Iowa,  S15;  Sbanny  e.  Adroecoggin  Hills,  66  He.  420; 
Cnmberland  R.  R.  Co.  «.  Btate,  45  Hd.  220;  Arkersonv.  Dennison,  llTHass. 
407;  Botsfordc.  Michigan,  etc.,  H.  R  Co.,  8S  Mich.  206;  LeClaire  s.  Pint 
Div..  etc.,  Rj.  Co.,  28  Minn.  9;  Nolan  e.  Bhackle,  8  Ho.App.  800;  FiBeldt. 
Northern  RE.  Co.,  43  N.J.  22S;  PaulmierB.Erie  R.  B.  Co.,  84  N.J.  L.  151; 
Booth  D.Boston,  etc.,  R  R.  Co.,  67  N.  T.  598;  Hardy  «.  Carolina,  etc.,It.  R. 
Co.,  78  N.  C.  C;  Mullan  v.  Phils.,  etc.,  Ry.  Co.,  78  Pa  St.  35;  Nashville. 
etc.,  R  R  Co.  V.  Jones,  9  Heisk.  37;  International  Ry.  Co.  e.  Dojle,  40 
Tez.  100;  Dasey  v.  Phillips,  etc.,  Co.,  42  Wis.  068.  Hough,  e.  Texas  and 
Pac  R.  R  Co.,  100  U.  B.  218;  IndianapoUs,  etc.,  R  R  Co.  u.  FUnigan,  77 
111.  866;  Lining  b.  N.  T.  etc.,  R.  Co.,  40  N,  Y.  031;  Ryan  t..  Fowler, 
M  H.  T.  510;  Beaver  t>.  Boston  &  Me.  Ry.  Co.,  14  Grav.  460;  Park  e. 
O'Brien,  28  Conn.  239;  Norrie  r.  Litchfield,  80  N.  H.  271 ;  Wright  d.  N.  T. 
Central  R  R  Co.,  35  N.  T.  663. 

The  same  principle  applies  as  regards  tbe  discarding  of  old  machinery  and 
the  substitution  of  new  and  improved  inventione.  With  regard  to  passengers 
it  is  the  duty  of  the  company  to  adopt  the  new  inventions  as  soon  as  tnsT 
have  been  tosted  and  practically  found  to  aSord  greater  safety  than  the  old 
ones.  As  regards  emplo^rees,  this  is  not  the  case.  The  company  cannot 
escape  liability,  it  is  true,  if  an  accident  occur  throu^  the  use  of  very  snti' 
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i^natAd  nuchiner^.  But  it  b  eqiull;  clear  thftt  It  nuy  eswpe  liability  if  the 
caoso  of  the  accident  be  merely  a  failure  on  its  part  promptly  to  adopt  tbe 
lateat  inrentioiu.  Reasonable  care  and  prudence  in  thu  regard  is  all  that  the 
law  demands.  Fort  Wayne,  etc.,  R.  R.  Co.  «.  Qildersleeve,  88  Hich.  188; 
Botsford  e.  Mkb.,  etc.,  R.  R.  Co.,  88  Hich.  256;  Western,  etc.,  Ry.  Co.  t>. 
Bishop,  60  Gb.  485;  Wonder  v.  Bait.,  etc.,  R  R.  Co.,  82Hd.  411;  Balterse. 
Delaware,  etc..  Canal  Co.,  8  Hun,  888;  Stack  «.  Patterson,  6  Phila.  22S; 
DeTitt «.  Pacific  R.  R  Co.,  SO  Hn.  303;  Dynen  v.  Leach,  L.  J.  (Exch.)  221. 

Some  authorities,  it  ii  true,  deny  this  principle.  In  ^diana  it  bu  been 
held  that  the  measure  of  duty  on  the  part  of  a  rulroad  company  to  ita  em- 
ployees, as  regards  the  adoption  of  new  inTentions,  is  almost,  if  not  quite,  as 
strict  as  that  enforced  towudB  paswogers.  St,  Louis,  etc.,  R.  R,  Co.  e.  Vale- 
rius, S6Ind.  Oil. 

Other  courts  have  gone  to  the  opposite  extreme,  holding  that  in  no  case 
will  a  company  be  liable  to  its  employees  for  an  accident  occurring  through 
tbe  use  of  antiquated  machinery,  unless  the  danger  or  defect  of  the  same  be 
eztraardinarily  plun.  Hayden  v.  Bmithville  Ufg.  Co.,  SB  Conn.  948;  Kelley 
«.  Silver  Spring  Mining  Co.,  7  Rep.  60. 

The  wisdom  of  the  middle  course  first  stated  is  obvious.  Much  of  the 
business  of  the  country  is  necessarily  carried  on  with  appliances  not  the 
newest  of  their  kind.  To  oblige  all  railroad  companies  to  provide  for  the 
safety  of  their  servants  by  at  once  discarding  such  appliances  as  soon  as  new 
ones  are  devised,  woald  be  tolly.  But  to  permit  tbem  to  continue  the  uae  of 
those  appliances  long  after  they  had  gone  out  of  date,  and  thus  wantonly 
endanger  the  lives  of  their  employees,  would  be  holding  out  a  premium  to 
criminal  negligence.    la  medio  tutitdmus  ibie. 

The  duty  of  railroad  companies  to  their  eiuployees  does  not,  however, 
tenniDate  with  furnishing  proper  appliances.  It  is  also  their  duty  to  keep 
those  apidiance*  in  suitable  repair.  They  are,  of  course,  obliged  to  furnish 
those  repairs  if  notice  is  actually  brouKht  home  to  them  that  such  are  needed. 
Bojle  V.  Mowry,  12  Mass.  201.  And  for  this  purpose  notice  to  the  manager 
or BuperiDtendent  of  thatportion  oF  the  comwuiy'B  works  will  be  taken  to  be 
notice  to  the  company.  Frazier  e,  Penn.  R  R.  Co.,  88  Pa.  St.  104 ;  Patterson 
•.  Pittsburg,  etc.,  R  R.  Co.,  76  Ps.  St.  889;  Brabbets  t.  Chicago,  etc.,  R  R 
Co.,  88  Wii.  389;  Gage  o.  Delaware,  etc.,  B.  R  Co.,  14  Hun.,  446;  Nashville, 
etc,  Ry.Co.  t>.  Elliott,  1  Coldw.  Oil ;  1  Chicago,  etc,  R.  R  Co. e.  Shannon,  4S 
m.  888;  Patersonv.  Wallace,  1  McG.  748. 

In  default  of  inch  notice  the  company  is  not  generally  bound  to  repair, 
unless.  Indeed,  the  defect  be  such  as  it  ought  to  perceive.  In  the  latter  case 
it  is  equally  bound  as  in  tbe  former.  It  cannot  wilfullv  close  its  eyes  and 
expect  to  escape  liability.  McMillan  e.  Saratoga,  etc.,  R  R  Co.,  20  Barb. 
400;  Columbus,  etc.,  R  R  Co.  «.  Arnold,  81  Ind.  177;  Toledo  R  R  Co.  e. 
Conrcn,  ei  III.  164;  S.C.,  68X11.  060;  Walsh  e.  Peet  Valve  Mfg.  Co.,  110 Mass. 
28,  Mobile,  etc.,  R  R  e.  Thomas.  42  Ala.  673;  Chicago,  etc..  R  R  Co.  e. 
Bweet,  45  lU.  197;  Greenleaf  v.  IlUnois,  etc.,  R.  R.  Co.,  G9  Mo.  406;  Ryan 
•.  Fowler,  24  N.  Y.  410;  Bchr.  Norway  e.  Genscn,  fi2  III.  878;  Chicw>  A 
Alton  R  R  Co.  o.  Piatt,  89  Bl.  141 ;  East  St.  Louis  Packing,  etc.,  Co.  «.  Hjgh- 
tover,  03  Bl.  180;  Fuller  o.  Bewett,  I  Eng.  and  Am,  R  R.  Css.  109. 

It  is  simply  the  statement  of  this  principle  in  another  shape  to  say  that  a 
nilroad  company  is  bound  from  time  to  time,  at  properly  frequent  interval^ 
to  have  its  cara,  tracks,  en^nes  and  appliances  generally  tested  and  examined 
bj  competent  experts.  If  in  consequence  of  »  failure  to  perform  this  duty 
•n  employee  be  injured  the  company  will  be  held  liable.  Warner  «.  Erie  R. 
R  Co.,  89  N.  Y.  468;  Shanny-c.  Androscoggin  Mills,  66  He.  420;  King  «. 
New  York,  etc.,  R  R  Co.,  4  Hun.  769;  Laning  o.  N.  Y.  Central  R  R  Co., 
4ft  N.  Y.  021;  Harrison  e.  Central  R  R  Co.,  81  N.  J.  L.  298;  Noyea  «. 
Smith,  38Vt.09;  Watllnge.  OaUler,  L.  R,8  Exch.74;PIankv.  RBCo., 


Digitized  t,  Google 


S06     BALLOV  fi.  CHICAGO  AND  NOBTH-WESTEBir  BT.  OO. 


Oentral  R  R  Co.,  76  N.  T.  170;  Bnow  e.  Hoomtonic  R.  R  Co.,  8  AUeu 
Ml;  BfTon  St.  Piuling  TeL  Co.,  M  Barb.  SB;  Fi£eld«.  R  R  Co.,12  H.H. 
44a. 

If  a  railroad  company  bu  ditctuuged  all  the  datiu  above  lidd  down,  it 
will  be  exempt  from  liability  to  iU  employees.  If  it  fail  in  any  of  theae,  and 
an  employee  oe  injured  in  consequence,  it  must  respond  in  damages.  "Rie 
following  in  an  excellent  mimmar;  of  the  law  on  tUa  point,  given  by  Bacon, 
J. ,  in  tbe  case  of  Warner  e.  Erie  R.  R  Co.  (su^ra) : 

"  The  true  principle  applicable  here  is,  I  think,  that  when  the  defendant 
has  erected  a  structure  to  be  used  in  its  ordinary  and  acouatomed  business, 
without  fault  as  to  plan,  mode  of  construction  and  character  of  materials,  bo 
that  it  was  ori^nally  sufficient  for  all  the  purposes  for  which  it  is  osed,  em- 
ploys skilful  and  trustworthy  agents  to  supervise,  examine  and  teet  it,  and 
that  duty  is  performed  with  frequency  and  with  such  testa  as  custom  and 
experience  have  sanctioned  and  prescribed,  it  has  exercised  such  care  and 
skill  aa  the  law  exacts  of  an  employer  in  reference  to  his  employee,  and  that 
no  liability  can  attach  to  a  party  for  a  defect  in  such  structure  Dy  which  an 
employee  has  Buatoined  an  injury," 

We  have  heretofore  left  untouched  a  very  important  element  in  this  class 
of  cases,  viz. :  tb6  conduct  of  the  employee.  The  duty  of  the  company  is  in 
every  caae  liable  to  be  materially  aJffected  by  this  conduct.  It  will  now, 
therefore,  be  taken  into  consideration. 

It  seems  clear  if  a  person  in  ttie  employment  of  a  raiboad  comp«ay  dis- 
covers that  the  appliances  with  which  he  is  working  ore  or  have  become 
through  use  unsafe,  and  continues  without  any  special  order  of  the  company, 
and  without  making  any  complaint,  to  use  the  s^d  appliancea,  that  he  will 
be  held  to  have  either  run  the  risk  of  being  injured  or  to  have  been  guilty  of 
contributory  negligence ;  and  hence,  in  case  of  an  injury  to  him  occauoneo  ly 
such  defect,  the  company  will  not  be  held  liable.  And  this  is  true  even  though 
the  defect  be  such  aa  one  as  nnder  ordinary  circumstances  the  company 
would  be  bound  to  repair.  Woodley  «.  Metropolitan  R  R  Co.,  L.  fi.,  8 
Exch.  Div.  384;  Kielly  e.  Belcher,  etc.,  Hioiag  Co.,  8  Sawyer,  500;  Hayden 
e.  Smithville  Mfg.  Co.,  SB  Conn.  548;  Oeor^a  R.  R  Co.  «.  Eenney,  S8  Oa. 
486;  Lumley  e.  Caswell,  47  Iowa,  ISO;  Chicago  B.  R  Co.  e.  Munroe,  89  HL 
26;  Bullivsnt.  Louisville R  R  Co.,  9  Bush.  81 ;  I^dde.New  Bedford  R  R 
Co.,  119  Mass.  412;  Buzzell  e.  Laconia  Mfg.  Co.,  48 Me.  118;  Hamatbf  f. 
Northern,  etc.,  R  R.  Co.,  46  Md.  280;  Ft  Wayne,  etc..  R  R  Co.  d.  Gilder- 
sleeve,  88  Mich.  188;  Crutchfield  e.  Richmond,  etc.,  R  R  Co.,  78  N.  C.  800; 
Gilson  o.  Brie  R  B.  Co.,  68  K.  Y.  446;  Oak  Bridge  Coal  Co.  e.  Reed,  6  Cent. 
L.  J.  276;  Morris «.  Gleason,  4  III.  App.  89S;  Ford*.  Ftitchburg  R.  R  Co., 
110  Mass. ;  Meban  v.  8.  B.  ft  N.  T.  R  R  Co.,  78  N.  T.  S85;  IGch.  Central 
R  R  Co.  e.  Austin,  40  Mich. 

It  is  also  evident  that  if  the  employee  of  a  company  who  has  knowledge  of 
defects  in  machinery  or  other  appliances  fjiives  [Ktiper  notice  thereof  and  is 
promised  that  the^  shall  be  remedied,  his  subsequent  use  of  them,  in  the 
well-grounded  belief  that  they  will  be  put  in  proper  condition  within  a 
reasonable  time,  docs  not  necessarily  make  them  guilty  of  contributory  neg- 
ligence. It  is  a  question  for  the  jury  whether,  in  relying  upon  such  promise, 
and  using  the  mftchinery  and  appliances  after  he  knew  of  their  defective  or 
insufficient  condition,  he  was  in  the  exercise  of  due  care.  Hough  e.  United 
States,  100  U.  B.  218;  Conway  e.  Vulcan  Iron  Works,  63  Mo.  85;  PatteiaoD 
B.  P.  C.  By.  Co.,  76  Pa.  St.  88B;  LeClair  e.  First  Div.  of  St.  Paul  and 
Pa.  R  R  Co.,  ao  Minn.  9;  Holmes  c.  Clark,  6  H.  A  N.  937.  Of  conrae,  in 
coming  to  a  conclusion  on  this  point,  the  period  of  time  during  which  the 
employee  works  witii  the  machinery  or  appliance  after  giving  notice  of  the 
defect  therein  ia  to  be  taken  into  account.    If  it  be  unreasonably  protracted 
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be  will  of  coorae  be  precluded  from  recorery.  If  it  be  Bucb  a  period  as  is 
nuoDabU  to  allow  for  tbe  performuice  on  the  part  of  the  comp&Dy  of  tbeir 
promiM  to  repur  he  ia  not  neceatarily  precluded.  The  questioD  is  for  the 
]nr^.  In  ordinsrjr  casea,  where  tbe  defect  which  canieethe  accideat  is  not 
owmff  to  a  nefflect  on  the  part  ot  the  comp&D;  of  any  of  the  duties  above 
laid  dovn,  ana  tbe  employee  haa  not  himaeli  detected  the  defect,  he  will.be 
held  to  have  aaamned  the  risk  of  bebg  injured  by  such  a  defect  as  one  inci- 
dental to  bis  employment,  and  cannot,  therefore,  recover.  SumtnerHelt  v. 
Fiah,  117  Mass.  813;  Hamathy  o.  H.  Cent  R.  R.  Co.,  46  Ud.  280;  O'Don- 
nell  «.  Allegheny  Valley  R.  K.  Co.,  09  Pa.  St.  289;  Hoss e.  Pacific  R.  R.  Co^ 
4g  Ho.  167;  Grand  Rapida  and  I.  B.  R.  Co.  t.  Huntley,  88  Mich.  237;  In- 
dianapolis B.  and  W.  R.  Co.  v.  Tay,  91  111.  474;  Conway  d.  111.  Cent  B.  R. 
Co.,  60  Iowa  M6;  Holden  n.  Fitchbnrg  R.  R.  Co.,  139  Mass. ;  DeOraS  v.  N. 
T.  Cent  and  H.  R.  R.  R  Co.,  76  N.  Y.  130;  Smith  e.  St.  Louis,  E.  O.  and  N. 
R.  Co.,  60  Ho.  32;  Pierce  on  R.  R  371. 
The  evidence  widuced  in  the  principal  caae  left  really  but  one  question 

3)en  for  diacuaaion;  the  rest  were  completely  covered  by  the  pnnciples 
ready  lud  down.  The  only  open  question  was,  What  is  the  obligation  of 
a  railroad  company  to  its  employees  in  respect  of  rolling-stock  beloaginar  to 
another  company)  The  case  of  Baldwins.  R.  R  Co.,  50  Iowa,  680,  cited  by 
the  Gonrt  in  the  majority  onlnion,  seems  to  be  a  atroDCf  authority  in  favor  of 
tiie  concluaiOD  reached  by  tne  coiut.  In  addition  to  ue  authorities  cited  on 
thiapmnt  in  the  dissenting  opinion,  see  Unreta  e.  Concord  R'y  Corp.,  9  Post 
(N.  H.)  9;  Jetter  e,  N.  T.  Cent,  and  Hudson  River  B.  R  Co.,  2  Keyea,  IM, 
both  of  which  raised  analogous  questions  aa  regarda  the  duty  of  railroad 
companies  to  passengers  Of.  notes  to  Hichigan  Cent.  R  R  Co.  v.  Smith- 
too,  1  Am.  and  Eng.  R  R  Cas.  101,  and  PEila.  and  Reading  R.  R  Co.  «. 
ScherUe,  3  Am.  andEne.  R  R.  Cas.  1S8. 

Aa  to  injuries  to  employeea  through  defective  or  dangerons  macldnery,  see 
Hichigan  Central  R  R.  Co.  e.  Smithson,  1  Am.  and  Eng.  R  R  Cas.  101; 
roller  g.  Jewett,  1  Am.  and  Eng.  RR  Cae.  109;  Walker  v.  Boston,  etc.,  R. 
R  Co.,  1  Am.  and  Eng^  R  R  Caa.  141,  Indianapolis,  etc.,  R  R  Co.  v.  Estea; 
1  Am.  and  Eng.  R  R  Caa.  622;  Cone  e.  Delaware,  etc.,  R  R  Co.,  3  Am.  and 
Eng.  R.  R  Caa.  07;  Henry  e.  BUten  Istand  R  R.  Co.,  2  Am.  and  Eng.  R.  R 
Caa.  60;  Smith  v.  Potter,  2-Am.  and  Eng.  R.  R  Cas.  140;  Walsh  v.  St.  Paul, 
etc,  R  R  Co.,  2  Am.  and  Eng.  R  R  Cas.  144;  Flanagan  v.  Chicago,  etc., 
R  R  Co.,  2  Am.  and  Eng.  R  R  Cas.  ISO;  Phila.,  etc,  R.  R.  Co.  e.  Scher- 
Ue, a  Am.  and  Eng.  R  R  Caa.  159;  Eiain  e.  Smith,  2  Am.  and  Eng.  R  R 
Caa.  040. 

Ab  to  injnriee  to  employeea  through  defects  about  the  track  or  road-bed, 
aee  Central  R  R  Co.  o.  Uitchell,  1  Am.  and  Eng.  R  R  Cas.  145;  Porter 
«.  Hannibal,  etc.,  R  R  Co.,  2  Am.  and  Eng.  R  R.  Caa.  44;  Holden.  «. 
Fitchbnrg  R  R  Co.,  2  Am.  and  Eng.  R.  R  Cas.  94;  Qatese.  Southern  Hin- 
neaotaR.  R  Co.,  2  Am.  and  Eng.  R.  R  Cas.  286;  Clark  e.  St  Paul,  etc.,  R 
R  Co.,  2  Am.  and  Eng.  R  R  Cas.  240;  Wells  «.  Burlington,  etc.,  R  R 
Co.,  a  Am.  and  Eng.  R  R.  Cas.  248;  Hawley  a,  Nortbem,  etc,  R  R  Co.,  3 
Am.  uidKng.  B.  %  Caa.  SiS. 
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Sehticetkb. 
S^artt,  S78.     AnuoryS,  1880.) 

A  Mrraot  or  employee  twames  the  risk  of  all  dangers  in  hi*  taajAojateat, 
howerer  tbej  nuj  sriie,  againat  which  he  nutj  protect  himself  by  tlte  exwdse 
of  ordiiuuT  obaemtioD  and  care. 

The  master's  liability  arises  from  the  fact  that  he  snbjecta  his  Berraot  to 
dangers  which  in  good  faith  he  ought  to  proTide  against:  but  he  u  not  te- 
■pODsible  for  those  dangers  to  whico  the  seirant  ToTuntarily  subjects  himself, 
though  he  doea  wo  without  careleMneat  or  breach  of  duty. 

W^re  an  employer  baa  furnished  hia  emplt^eea  with  tools  and  appliances, 
which,  though  not  the  best  possible  to  be  oDtained,  may  by  ordinary  care  be 
used  without  danger,  he  ha*  discharged  bis  duty  and  la  not  responsible  for 


NormcBEB  22d,  1879.  Before  8has8wooi>,  C.  J.,  Mescdx,  GIob- 
DOK,  Fazbok  and  Tbdhset,  JJ.  SrESBeir  and  G^been,  JJ.,  ah- 
Bent 

Error  to  the  Court  of  Common  Picas  of  Fajette  Ooantj :  Of 
October  and  November  Term,  1877,  No.  289. 

Case  hj  Daniel  Sentmeyer  and  Sosan  Sentmeyer,  his  wife, 
against  the  Pittsbore  and  Connellsville  B.  B.  Co.,  to  recover  dam- 
ages for  the  death  of  their  son,  alleged  to  have  been  killed  b;  the 
negligence  of  defendants.  The  son  of  the  plaintifEs,  a  young  man 
atioat  eizteen  Tears  old,  was  employed  as  a  brakeman  on  a  ^ight 
train  of  the  (fefendant  company.  While  thus  employed,  on  the 
26th  of  March,  1 872,  he  was  knocked  or  fell  oS  the  top  of  a  freight 
car  and  was  killed,  ander  the  following  circnmstancea :  A  train  of 
empty  cars,  coming  from  Brinton  to  the  coke  works  below  Con- 
nelUville,  was  divided  into  two  sections,  one  mnning  some  time 
behind  the  other.  Sentmejer  was  flagman  on  the  first  section,  and 
for  some  canse  (which  did  not  appear)  was  directed  to  get  off  and 
go  back  and  Hi^  the  section  which  was  behind.  He  did  so,  and 
when  it  started  he  got  on  the  engine  of  this  section  to  ride  natil  be 
overtook  his  own  train.  This  was  some  twenty  miles  below  where 
the  accident  oocnrred.  On  this  section  be  bad  nothing  to  do  bnt 
to  remain  on  the  engine  nntil  he  reached  his  own  section.  At 
the  place  he  was  killed  there  were  coke  ovens  near  the  npper 
side  of  the  railroad,  from  which  had  been  built,  many  years  before, 
a  narrow  bridge  or  gangway,  mnning  over  the  railroad,  something 
over  fifteen  :^t  high,  on  which  the  ash^  from  the  coke  ovens 
were  wheeled  over  to  get  them  ont  of  the  way.    Before  the  train 
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oune  to  this  gangway,  Sentmeyer  left  the  engme  on  which  he  was, 
and  passed  upon  and  over  the  top  of  the  cars,  for  some  pnrpoae  qq- 
knowD,  and  m  pasBiiig  ander  this  gangway  was  knocked  off  and 
killed,  and  for  the  Iobb  of  his  life  nni&r  these  circuuiBtances  his  par- 
ents brooght  this  suit.  He  had  been  in  the  employ  of  the  company 
about  a  year. 

On  the  trial  the  defendants  having  proved  that  the  only  place 
Sentmeyer  had  a  right  to  be,  on  that  section  of  the  train,  was  on 
^e  engine,  claimed  that  having  left  that  place  of  his  own  accord, 
and  gone  where  he  had  no  business  and  had  no  right  to  be,  the 
plaintiffs  were  not  entitled  to  recover. 

The  following  were  among  the  points  of  pTaintiffe,  all  of  which 
the  court  affirmed. 

1.  That  by  entering  defendant's  service,  Gleorge  W.  Sentmeyer 
assamed  only  the  ordinary  and  reasonable  risks  mcident  to  sach 
service ;  and  if  the  jnry  believe  from  the  evidence  that  it  was  re- 
qnired  of  employees  of  the  company,  of  the  same  class  as  8entmever, 
and  was  nsiiu  and  customary  for  them,  to  be  on  the  top  of  freight 
and  stock  care  while  in  motion,  and  that  defendant  permitted  a 
bridge  to  be  erected  and  maintained  over  its  track  of  a  height  in- 
Bofficient  to  allow  the  safe  passage  of  persons  while  on  the  top  of 
Each  freight  or  stock  cars,  and  that  while  on  the  top  of  such  cars  Sent- 
meyer was  knocked  off  and  killed,  while  in  the  service  of  the  com- 
pany, they  may  find  that  the  death  of  Sentmeyer  was  caused  by 
BDcE  negligence  of  the  company  as  woald  make  it  liable  to  the 
plaintiffs  in  damages  therefor. 

3.  That  Sentmeyer  had  the  right  to  assume  that  if  the  company 
required  other  employees  of  the  same  class  to  be  on  top  of  the 
freight  cars  while  in  motion,  they  conld  be  there  withont  being  ex- 
posed to  danger  to  their  lives,  and  they  may  find  that  if  he,  while 
in  the  service  of  the  company,  went  only  where  other  employees 
of  the  same  class  were  reqnired  to  go  habitually,  and  was  killed 
while  there  by  coming  in  collision  with  a  bridge  which  the  com- 
pany allowed  to  be  kept  and  maintained  there  of  insnfficient  height 
to  ulow  the  safe  passage  of  persona  in  snch  a  place,  he  was  not 
^ilty  of  snch  contribntoTy  negligence  as  wonldT  relieve  the  com- 
pany from  responsibility  for  his  death. 


6.  That  before  Sentmeyer  can  be  fixed  with  contribatory  negli- 
gence it  most  have  been  shown  that  he  was  in  fault  in  doing  what 
Be  did ;  that  he  was  not  innocent  but  was  incantions ;  and  if  the 
jnry  believe  that  he  went  only  where  other  employees  of  the  same 
class  went  and  were  required  to  go,  and  did  no  more  than  they  did, 
they  may  find  that  he  was  not  m  fault  nor  incautious,  bat  inno- 
cent. 

7.  That  before  the  jnry  can  find  that  Sentmeyer  was  guilty  of 
contribatory  negligence  b;  being  out  of  his  place,  they  most  be 
satisfied  from  the  evidence  that  there  was  a  certain  place  for  him 
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by  the  roles  of  the  company :  and  evidence  that  flagmen,  taken  ap 
lise  he  was,  nsnallj  rode  on  the  engine,  and  that  his  death  occatrea 
while  he  was  in  another  place  where  other  emplojreee  of  the  same 
class  were  reqaired  to  be,  is  not  of  itself  snffieient  to  charge  him 
with  contribntorj  negligence. 

8.  That  if  Sentmeyer  was  ont  of  his  place,  he  is  not  dbargeable 
with  contributory  negligence  by  reason  thereof,  nnleas  he  was 
guilty  of  actnal  negligence  by  being  where  he  was. 

The  following  were  among  the  points  sabmitted  by  defendants, 
with  the  answer  of  the  court  thereto : 

6.  That  if  the  jury  believe  that  George  W.  Sentmeyer  wae  a 
flagman,  and  that  his  position  as  sneh  was  on  the  engme  of  the 
train  or  section  on  which  he  was  at  the  time  of  the  supposed  aod- 
dent,  and  that  he  left  the  engine  and  passed  over  the  top  of  the 
cars,  he  left  his  position  and  was  ont  of  the  line  of  his  dnty  and  it 
was  at  his  own  nsk,  and  the  accident  was  caused  by  his  own  n^i- 
gence,  and  the  plainti&  cannot  recover. 

Ans.  "Kefused." 

7.  That  the  defendant  corporation  having  had  the  bridge  oom- 

Jilained  of  in  this  case  constmcted  of  snfi^ent  height,  it  ia  not 
iable  to  an  employee  for  injury,  when  the  sinking  of  the  bridge, 
if  any  such  ih&ee  was,  was  not  apparent,  and  of  which  it  had  no 
notice. 

Ans.  "  Befnsed.  We  cannot  say  that  the  bridge  was  oonstroet- 
ed  of  eu£Bcient  height ;  that  is  a  question  for  the  jniy." 

8.  That  George  W.  Sentmeyer,  the  deceased,  having  been  in  the 
employ  of  the  aefendant  company  for  many  months,  ronning  on 
the  road  as  a  brakeman,  had  every  opportnnity  of  informing  him- 
self  of  the  position  and  height  of  this  bridge,  and  danger  arising 
Uierefrom  was  clearly  incident  to  the  labor  he  ondertook  to  per^ 
form.    Therefore  the  plaintuSs  cannot  recover. 

Ans.  "  If  the  jury  nnd  that  deceased  had  every  opportoni^  of 
informing  himself  of  the  position  and  height  of  the  bridge,  then 
thepoint  is  afOrmed ;  otherwise  it  is  refnsed" 

Verdict  for  plaintms  for  (2315, 36,  and  after  judgment  defend- 
ants took  this  writ,  assigmng  for  error,  inter  aha,  uie  answers  to 
the  above  points. 

D,  Kaine  and  Wm,  H.  Coldren,  for  plaintiff  in  error. — An 
employee  entering  the  service  of  any  railroad  company  assumes  all 
the  risks  luddent  to  that  business  upon  that  particular  line  or  road, 
and  is  presumed  to  inform  himself  of  the  location  and  permanent 
construction  thereof.  Devitt  v.  The  Pacift  B.  R.  Co.,  3  American 
Railway  Cases,  633.  All  the  questions  in  the  case  at  bar  were 
ruled  in  this  case. 

The  deceased  clearly  entered  this  employment  and  assumed  this 
particular  risk  with  knowledge  thereof,  and  so  remaining  for 
many  months  had  every  opportunity  of  informing  himseli,  and 
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when  he  left  the  eDgine  and  passed  over  tlie  roof  of  tbe  ears  he 
left  hiB  dot;  and  was  there  ae  a  stranger,  and  the  nsk  waa  his  own. 
Owen  7f.  New  York  Central  R  R.  Co.,  1  I^ansing,  108. 

C.  E.  Boyle,  for  defendants  in  error, — The  deceased,  when  he 
«nterGd  the  emplovtneot  of  the  company,  aeenmed  only  the  ordi- 
nary and  reasonable  riskH  incident  to  said  employment.  Patterson 
V.  P.  and  0.  R.  K.  Co.,  26  P.  F.  Smith,  389.  The  plaintifPs  case  was 
based  on  the  charge  that  by  permitting  the  bridge  to  be  erected 
and  maintained,  as  it  did,  the  company  was  guilty  of  negligence — 
that  it  was  not  one  of  the  risks  that  Sentmeyer  aaanmed.  This 
iQCBtion  was  fairly  and  properir  submitted  to  the  jury ;  and  they 
ioond  it  in  favor  of  plalntifis.  FemtsylTania  R.  R  Co.  V.  Kilgore, 
8  Casey,  393 ;  Sh.  and  Bedf.  N^.,  see.  283. 

The  main  qneetioQ  in  the  case  was  as  to  whether  Sentmeyer  bad 
been  guilty  of  contribntory  negligence.  The  harden  of  proving 
this  was  on  the  company.  Beatt^  v.  Gilmore,  4  Harris,  463 ;  Caniu 
Co.  V.  Bentler,  16  F.  F.  Smith,  SO ;  O.  and  P.  R  R  Co.  v.  Bowan, 
Id.  39S. 

In  the  case  of  Owen  v.  New  Ywk  Oentral  R  R.  Co.,  1  Lansing, 
108,  relied  on  by  plaintifi  in  erra-,  it  appears  "the  Imkeman  en- 
tered into  his  emplovinent  with  niowledge  of  the  bridge's  por- 
tion and  height,  and  nad  of^ortanity  to  learn  of  its  eontmuance." 
So  in  Devitt  v.  Pacific  R  R.  Co.,  8  Am.  Railway  Reports,  533 
(Missouri),  it  appeared  that  the  deceased  "  had  men  repeatedly 
warned  to  look  out  fw  this  and  other  bridges."  .  .  .  "That  he 
knew  the  danger  of  coming  in  contact  with  said  bridge ;  that  his 
attention  bad  been  called  to  the  danger  of  injury  from  the  lowness 
of  bridges  on  his  nmte,  and  that  with  this  knowledge,"  etc. 

Gk>BDOH,  J. — ^Where  a  railroad  company  volmitarily  snbjectp  its 
employees  to  dangers  which  it  ooght  to  provide  against,  and  an 
accident  happens  to  an  employee  from  a  want  of  proper  provision 
against  sach  dangers,  the  companr  is  nndonbtedly liable.  But,  on 
toe  other  hand,  it  is  not  liable  tor  accidents  happening  from  the 
ordinary  risks  and  dangers  of  the  bosiness,  for  it  is  a  l^al  pre- 
anmption  that  the  servant  aaenmed  the  risk  of  such  accidents  when 
he  entered  the  service  of  the  company.  Patterson  v.  R.  R.  Co.,  26 
P.  F,  Smith,  389.  Again,  we  may  further  extend  this  rule  by 
aayiDg,  that  the  servant,  or  employee,  assumes  the  risk  of  ail 
dangers,  however  thev  m^  arise,  against  which  he  may  protect 
himself  by  the  exercise  of  ordinary  observation  and  care.  Fur- 
thermore, the  master's  liability  arises  from  tbe  fact  that  he  sub- 
jects his  servant  to  dangers  which  in  good  faith  he  onght  to  provide 
against,  but  he  is  not  responsible  for  those  dangers  to  which  the 
servant  voluntarily  subjects  himself,  though  he  does  so  without 
carelessness  or  breach  of  doty.  These  principles  ^ovei-n  this  case. 
The  bridge  by  which  young  Sentmeyer  was  killed  was  fifteen 
feet  and  six  inches  in  height  from  the  top  of  the  railroad  rails. 
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whilst  the  height  of  the  care  varied  from  nine  to  ten  and  one  half 
feet ;  thus  for  the  lower  cars  the  hridge  was  snf&cientlj  hiffh,  bnt 
for  the  hieher  ones,  several  inchee  too  low.  Sentme^er  had  been, 
for  severeJ  months  previons  to  the  accident,  ranployed  as  flagman 
on  one  of  the  truus  of  this  road,  and  therefore  had,  or  onght  to 
have  had,  knowledge  of  the  height  of  the  cars  naed  upon  it,  and 
also  of  the  height  of  this  bridge.  These  were  matters  which  ad- 
dressed tbemsdfTes  to  his  own  observation,  and,  as  we  have  alreadv 
said,  for  the  prndent  exercise  of  that  observation  he  was  respooa- 
hie.  Bat  did  he  give  snch  attention  to  the  dangers  to  which 
he  was  exposed  as  an  ordinarily  pmdent  man  shoold  nave  given  to 
them  i  Oert&inly  not,  or  the  accident  would  not  have  occorred. 
He  had,  almost  every  day  for  a  month,  passed  and  repassed  under 
that  bridge ;  he  knew  just  where  to  look  for  it,  and  ii  he  paid  any 
attention  to  it  whatever,  he  must  have  known  that  when  standing 
at  fnll  length  npon  a  car  of  medium  height,  say  nine  feet  six 
inches,  there  was  bnt  an  inch  or  two  between  the  bridge  and  the 
top  of  his  head.  What  shall  we  say,  then,  of  that  man's  pmdence 
who  woold  thos  risk  his  life  on  the  difference  of  two  or  three 
inches  in  the  height  of  a  car  t  Bnt  the  court  below  held  the  com- 
pany ri^dly  to  what  it  regarded  as  its  dnty  in  regard  to  the 
bridge,  without  any  reference  to  the  dnfy  resting  upon  the  de- 
ceased to  give  heed  to  a  known  and  obvious  danger  and  prudently 
to  care  for  himself.  "If,"  reads  the  plaintiffs'  first  point,  "the 
jury  believe  from  the  evidence  that  it  was  required  of  uie  employ- 
ees of  the  company,  of  the  same  class  as  Sentmeyer,  and  was  nsoal 
and  customary  for  them  to  be  on  the  top  of  freight  and  stock  cars 
whilst  in  motion,  and  the  defendant  permittm  a  bridge  to  bo 
erected  and  maintained  over  its  track  of  a  height  insumcient  to 
allow  the  safe  passage  of  persons  while  on  the  top  of  such  freight 
or  stock  cars,  and  fliat  while  on  the  top  of  snch  cars  Sentmeyer 
was  knocked  off  and  killed,  while  in  the  service  of  the  company ; 
thev  may  find  that  the  death  of  Sentmeyer  was  caused  by  snch 
D^igence  of  the  company  as  would  make  it  liable  bo  the  plain- 
tim  m  damages  therefor."  This  point  was  affirmed  withoat 
qnalification,  and  it  amounts  to  an  instruction  that  the  defendant 
was  boond  to  have  all  Uie  bridges  crossing  its  road  of  snch  a 
height  that  whether  its  employees  were  cu^efnl  or  n^ligent  no 
damage  could  result  to  them  therefrom. 

But  what  is  the  logical  result  of  a  doctrine  snch  as  this !  Is  it 
not  that  the  company  must  not  only  guard  its  servants  from  prob- 
able bnt  also  from  possible  dangers,  and  that  it  most  place  no 
dependence  on  their  care  and  skill  even  in  the  matter  of  their  own 
preservation  and  personal  safety !  That  it  must  provide  against 
their  v^  n^ligence  and  become  an  insurer  of  their  limbs  and 
lives ?  We  need  not  say  this  will  not  do ;  that  neither  natural  nor 
artificial  persons  can  beu-  a  burden  such  as  this,  neither  ought  they 
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BO  to  do.  When  men  are  hired  Bomething  must  be  predicated  of 
their  jadgment  and  prudence,  and  hence,  when  the  employer  far- 
cishee  them  with  tools  and  appliances,  which,  though  not  the  best 
possible,  may,  by  ordinary  care,  be  used  withont  danger,  he  has 
discharged  hia  duty  and  is  not  responsible  for  accidents. 

But  again :  the  defendant  was  liable  for  the  conseqnencefl  of  such 
daugen  as  it  subjected  the  employee  to,  and  not  for  those  to 
which  he  subjected  himself.  He  was  the  flagman  of  the  preced- 
ing train,  and  his  only  duty  on  the  train  from  which  he  was  killed 
■was  to  ride  upon  it  until  he  overtook  his  own  train.  His  business 
was  simply  to  take  care  of  himself,  and  the  whole  duty  of  the  com- 
pany was  discharged  by  affording  him  a  safe  place  to  ride.  On 
that  train  there  were  two  such  places,  the  caboose  and  the  locomo- 
tive ;  he  might  have  taken  either  and  been  perfectly  safe  ;  he  took 
neither,  but  chose  the  top  of  the  cars,  the  place  of  all  others  the 
most  unsafe.  No  duty  to  the  company  ealleS  him  to  this  position ; 
he  chose  it  of  his  own  free  will ;  he  put  himself  in  the  place  of 
danger,  and  the  direct  consequence  of  this,  his  own  vohintaiy  act, 
was  the  loss  of  his  life.  For  this,  surely,  the  company  was  not 
liable,  for  it  required  of  him  no  such  risk.  It  fumiahed  him  with 
a  safe  conveyance,  all  it  was  at  that  time  bound  to  do,  and  if  be 
chose  to  turn  that  safe  conveyance  into  one  of  danger  it  was  no 
fault  of  the  company. 

As  this  disposes  finally  of  the  whole  case,  we  will  not  dwell  on 
any  particular  exceptions. 

Judgment  reversed. 

The  above  case  seems  to  be  clearly  ruled  by  the  great  current  of  authority. 

A  host  of  caKB  might  be  cited  to  show  that  a  master  is  bound  to  furnish 
his  servants  with  reasonably  safe  machinery  and  implements  nith  which  to 
carry  on  their  employment.  He  ia  not  in  any  sense  an  insurer,  but  is  by  the 
nature  of  bis  position  under  an  obligation  not  to  expose  bis  employees  to  aav 
risks  which  can  be  reasonably  avoided.  The  following  are  the  latest  Ameri' 
can  authoritiea  to  this  effect: 

Keegan  e.  W.  R  Co.,  8  N.  T.  17S;  Wright  e.  N.  T.  Central,  25  N.  T. 
668;  Lanioge.  N.  T.  Central  R  Co.,  49  NT  T.  631;  Leonard  «.  Collins,  70 
H.  Y.  90;  Boberta  r.  Smith,  2  E.  and  N.  218^  Houston  and  T.  R  Co. «.  Oram,  49 
Tex.  841;  Breckman  o.  B.  0.  R  Co.,  8  8.  C.  78;  Howd  o.  Miss.  Cent  R 
Co.,  SO  HisB,  178;  Col.  Cent.  R  Co.  e.  Ogden,  S  Col.  499;  Bessex  c.  Chicago 
and  N.  W.  R.  Co.,  45  Wis.  477;  Wedgewood  e.  Chicago  and  N.  W.  R.  Co.,  41 
Wis.  478 ;  B.  C,  44  Wis.  44 ;  Toledo  W,  and  W.  R.  Co.  b.  Asbury,  84  El.  439 ; 
McMillan  e.  Union  Press  Buck  Forks,  0  Ho.  App.  434;  Cooper  e.  Central  Ry. 
Co.,  44  Iowa,  184;  FiSeld  v.  Northern  B.  Co.,  42  N,  H.  225;  Shanny  «.  An- 
droscoggin Hills,  66  He.  420;  Bough  p.  Texas  and  P.  R.  Co.,  100  U.  8.  218; 
Harkina  «.  Standard  Sugar  Befinery,  123  Haas.  400;  C.  and  P.  R.  Co.  e.  State 
44  Hd.  288;  Lake  Shore  and  M.  S.  R.  Co.  e.  Fitzpstrick,  31  Ohio  Bt.  470; 
Koyeav.  Smith,  28  Vt.  20;  De  Forest  e.  Jewett,  10  Hun,  SOO;  Brabbits  e. 
Chicago,  etc,  RR  Co.,  88  Wis.  asO;  Toledo  and  R  R  Co.  e.  Conroy,  68  HI. 
560;  Eidwell  t.  Houston  and  8t.  N.  Ry.  Co.,  8  Woods  C.  Ct.  818;  Cagney  •. 
Hannibal  and  St.  Joseph  R  R.  Co.,  60  Ho.  416;  Budges  e.  St.  Louis,  etc., 
R.  R  Co.,  6  Mo.  App.  880;  Chicago  and  Alton  &.&.&>.  v.  Flatt,  80  111.  141 ; 
6  A.  &  £.  R  Caa.— 38 
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Ea«t  St  Lonia  PMildng  Co. D.  Hightower,  9S  Dl.  189;  Chicago  uid  Alton  R  R. 
Co.  e.  H«hoD«j,  4  nt.  App.  363. 

It  is  true  that  there  are  some  authorities  which  would  seem  to  bold  tha 
emplojer  to  a  shorter  measure  of  duty,  Imponng  (or  inataDce  upon  a  Railroad 
company  almost  the  same  obligations  with  respect  to  its  employees  which  it 
owes  to  tbe  travelling  public.  Bnow  «.  Housatonic  By.  Co.,  8  Allen,  441 ; 
.  CbicBgo  and  K.  W.  Ry.  Co.  d.  Sweet,  4S  III,  197;  Chicago  and  A.  R.  Co.  «.  Sul- 
livan, 68  ni.  393;  Toledo,  P.  and  W.  R  Co.  «.  Conroy,  68  III.  660. 

But  these  authorities  are  now  usually  considered  to  be  overmled  or  of  tri- 
fling weight. 

On  tbe  other  band  it  is  equally  weU  settled  that  a  servant  who  has  had  ■ 
fair  opportunitT  to  know  and  obserre  tbe  character  of  the  occupation  in 
whicli  he  engages  will  be  presumed  to  have  assumed  all  reasonable  risks  inci- 
dent thereto.  Bruton  d.  B.  R,  L.  R,  7  Ezcb.  180;  Buszell  v.  Hfg.  Co.,  48 
He.  121;  Coombs  t>.  New  Bed  Cord  Co.,  102  Mass.  fi86;  Gibson  v.  R  R,  68 
N.  T.  448 ;  Mullen  e.  Steamboat  Co.,  78  Pa.  St.  26 ;  Muldowney  «.  R.  R,  89 
Iowa,  61S;  Howd  e,  R  R.,  SO  Hiss.  178;  Kelly  t.  Belcher,  8  Saimr,  ftOO; 
Columbus  and  X.  R  Co.  t>.  Webb.  12  Ohio  8t.  475;  Columbus  and  I.  0.  R 
Co.  e.  Arnold,  81  Ind.  174;  Qrand  Rapida  and  L  R  Co.  e.  Huntley,  88Hich. 
237;  Harrison*.  Central  R  R,  3  Vroom,  2S8;  Indianapolis,  B.  and  W.  R 
Co.  e.  Fay,  91  111.  474;  Conway  e.  lU.  Cent.  R  R  Co.,  50  Iowa,  466;  Uo- 
bile  and  O.  R  Co.  e.  Thomas,  42  Ala.  673;  Bmith  e.  St.  Louis,  K.  C.  and  V. 
R  Co.,  69  Ho.  82;  Porter e.  Rand  Bt.  J.  R  Co.,  9  Reporter,  S49;  Bteflen 
«.  Chicago  and  N.  W.  R  Co.,  48  Wis.  269;  Graff  v.  N.  Y.  Cent,  and  H.  R. 
R  Oo, ,  76  N.  Y.  126 ;  Kelley  •.  Silver  Spring  Bleaching  Co.,  IB  R  I.  1 18; 
Potts  e.  PL  C,  D.  andR  Co.,  8  L.  T.  (S.  B.)  288;  Webbc  Bennie,  4 Foat. 
and  Fin.  608;  Patterson  «.  R  R  Co.,  76  Penn.  St.  889. 

This  is  usually  a  matter  of  law  for  the  court.  But  where  a  question  arises 
as  to  whether  the  servant  knew  of  the  risks  incurred,  or  had  reasonable  reason 
to  know  of  them,  it  is  sometimes  submitted  to  the  jury.  Hnddleetooe.  Lowell 
HachineShop,  106 Mass.  383;  Korthcote e.  Batchelder,  Id.  833;  Porter «.RR, 
flO  Ho.  160;  Conroy  «.  YuLcan  Iron  Works,  63  Ho.  8S;  Dale  e.  R  R,  68 
Ho.  456. 

The  principles  already  laid  down  seem  directly  applicable  to  the  case  in 
band,  and  folly  substantiate  the  decision  of  the  court.  A  few  cases  have, 
however,  occurred  almost  on  all  fours  with  the  present  one  wbtch  remain 
to  be  considered. 

In  Owen  e.  S.  T.  Cent.  R  R  Co.,  1  Lans.  108,  the  plaintiff  was,  as 
in  this  cose,  knocked  off  the  top  of  tbe  defendant  com^y's  can  while  eo- 
eaged  in  pursuing  his  avocation  as  a  brakeman.  The  following  extract 
from  the  opinion  »iows  the  facts  of  the  case  and  the  position  taken  by  the 
court: 

"The  risk  of  injury  by  means  of  the  passage  of  the  train  of  cars  under 
the  bridge  in  question  must  be  held  to  have  been  assumed  by  ibe  plundff 
when  be  entered  tbe  defendant's  service  as  a  brakeman  on  the  train.  He  had 
been  in  tbe  defendant's  employ  in  the  same  capacity  and  upon  the  same  train 
....  for  ayearormore,  at  which  time  he  had  passed  dailyunderthissame 
bridge,  which  has  been  at  Its  present  height  ever  dnce  the  road  was  con~ 
structed.  Tbe  danger  was  open  and  obvious,  and  within  the  pluntiff's  per- 
sonal knowledge.  It  was  a  danger  clearly  incident  to  the  service  be  under- 
took to  perform.  .  .  .  The  law  will  imply  that  he  assumed  the  ri^k  of 
personal  injury."  To  precisely  the  same  effect  is  the  case  of  Devitt  e.  Pacific 
E.  R  Co.,  8  Am.  R  R  Repts.  638,  where  It  appeared  that  the  pluntiff  "  had 
beenrepeatedly  warned  to  look  out  for  this  and  the  other  bridges.  .  .  .  That 
he  knew  the  danger  of  coming  in  contact  with  said  bridge,  and  that  his  at- 
tontion  had  been  called  to  the  danger  of  injury  from  the  lowneas  of  the 
bridges  on  the  route." 
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In  linfl  with  tbeM  Kutborities  if  tbe  case  of  the  Biltimon  uid  Ohio  B.  R. 
Co.  a.  Strieker,  SI  Hd.  47,  whsra  tbe  plaintiff  wm  injured  in  the  Mine  mnn- 
ner  alnadj  deacribed.  Tbe  evidence  there  was  that  the  plnintafl  had  been 
f<#  some  time  in  the  defendant  oomiMny's  emplt^;  that  he  bad  never  heard 
of  any  one  being  stmok  by  the  bndge  in  quMtion,  althonah  he  bad  fre- 
quently passed  under  it;  that  he  had  never  been  warned  that  It  was  danger- 
ously low,  and  that  he  auppoaad  a  man  could  pais  under  it  standing  emct 
apon  the  car  top.     Notwithstanding  this  testimony  the  court  held  that  the 

Etaintifl  must  be  presumed  to  have  known  of  the  bridge's  height,  and  to 
ave  assumed  tbe  risk  of  passing  thereunder  as  isci&nt  to  his  employ- 
meat.  He  was  therefore  held  not  to  be  endUed  to  recover. 
•  The  Isst-nsmed  case  presents  a  pecnliar  feature  which  iwwimilatfls  it  sdll 
more  ctosely  to  tbe  principal  case.  It  appeared  that  it  did  not  come  within 
the  line  of  plaintifFs  duty  to  be  on  the  car  top  at  tbe  particnlar  time  the  ac- 
cident oecurred.  The  company's  measure  of  duty  towards  him  was  therefore 
materially  diminished.  !□  the  {nincipal  case  the  same  feature  occurred,  but 
in  oza^erated  abape,  the  plaintiff  bdns  at  tbe  time  of  the  accident  on  a 
ti^n  where  he  was  not  employed,  and  wnere  he  abonld  bave  remaiiied  quietly 
seated  in  tbe  euine. 

Plaintiff's  inuility  to  recover  nay  pobapa  be  attributed  to  contribntory 
ne^igenee  on  his  part,  which  is  of  course  eqoally  fatal  to  leoovaiy  by  servant 
aoidnst  master  for  negligence  as  in  other  cases,  niinois  Cent.  R.  R.  Co.  e. 
Ffttterson,  OTIILSM;  Fenn.  Co.  e.  Hankey,  Id.  530;  and  see  the  cases  gener- 
ally oa  tbe  law  at  coDtribotoiy  negligence. 


William  L.  Slater  et  al.,  Admioistratov,  etc,  Bespondflntei, 

V. 

HcoB  J.  Jswxrr,  cs  Beceiver,  eto.,  AppeUaat. 
<84  JTms  Torh  &poiU,  61.    April  10,  1881.) 

Tbe  measora  of  a  master's  duty  to  his  servant  is  reasonable  care,  having 
relation  to  the  partiea,  the  business  in  which  they  are  engaged,  and  the  ex- 
igendes  which  require  vigilance  and  attention ;  he  Is  not  a  guarantor  of  tbe 
aafety  of  his  servant. 

The  fact  that  one  employee  upon  a  railroad  is  bired  and  discharged  by  one 
superior  agent  and  anotner  by  another  does  not  affect  the  relation  of  tile  em- 
ployees to  each  other  as  fellow -servants. 

A  company  or  iodividual  operatiog  a  nulroad  has  tbe  right,  as  regards  em- 

Eloyees,  to  vanr  from  tbe  reKulsr  time-table  in  the  running  of  trains;  all  that 
I  required  is  doe  care  and  diligence  in  giving  notice  Of  the  change  and  in 
nmnung  the  train  upon  tbe  changed  time. 

It  is  not  required  that  tbe  master  should  see  to  it  personally  tiiat  notice  of 
such  a  change  comea  to  tbe  knowledge  of  all  those  to  be  governed  thereby. 
It  there  is  due  care  and  diligence  in  cbooung  competent  persons  to  receive 
and  transmit  tbe  necessary  orders,  a  negligence  by  them  in  the  performance 
of  it  is  a  ri^  of  the  employment  that  tbe  co-employee  takes  when  he  enters 
tbe  service.  Tbe  du^  of  tbe  master  is  performed  when  he  novides  before- 
hand and  makea  known  to  bis  servants  rules  explicit  and  efficient,  which,  If 
obeerrod  and  followed  by  all  concerned,  will  bring  personal  notice  to  every 
one  entitled  to  it. 
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Wbere  regulations  tor  the  ruimiiig  of  traini  oiit  ot  time,  proper  and  ndt- 
able,  with  •  view  to  the  mletj  of  employees,  sre  prescribed,  ooedienoe  to  thew 
reguUtions  by  those  having  charge  of  a  timin  is  matt«r  of  execotive  detiil ; 
(or  a  disobedience  of  tbem,  which  c&ums  injui;  to  a  oo-emploTee,  the  master 
is  not  liable. 

It  seems  that  the  courts  maj  take  judicial  notice  ot  the  way  in  which  the 
great  lailwaTs  are  mantged  in  the  erery-day  practical  rutming  of  them,  i.e., 
DT  overlookuig  officers  at  distant  places,  who  by  means  of  the  tel^nph  are 
advised  where  tndns  are,  and  direct  their  movements, 

8.,  plaintiffi'  inteatote,  was  a  fireman  upon  a  tmin  nmnin^  upon  a  ndlroad 
opented  by  defendant  as  receiver.  He  was  killed  by  a  coltiuon  between  IU« 
train  and  another.  It  «u  the  custom,  and  was  prescribed  by  the  general 
legolatloiu  for  the  ruaniog  of  trains  on  said  road,  that  when  trains  were 
behind  time  ttwy  should  be  moved  in  accordance  with  special  telegraphic 
(Hrdos  from  tile  train  dispatcher,  to  be  communicated  by  the  telegraph  oper- 
ators leoetving  them  to  the  conductor  and  engineer  of  the  train,  in  the 
presence  of  eaui  other.     An  orderwassosentdirectingwherethetmn  which 


commnoic^od  it  to  the  condnctor,  but  not  to  the  eoK^eer;  the  cooaactor, 
without  the  authority  or  assent  of  the  engineer,  rigned  the  name  of  the  latto' 
in  acknowledgment  of  receipt  of  the  order,  and  the  train  dispatcher  was 
advised  that  the  order  had  been  correctly  delivered.  The  conductor  forgot 
to  deliver  the  order  to  the  engineer,  who,  in  ignorance  of  it,  instead  of  wait- 
ing at  the  station  dedgnated  until  the  other  trun  came  up,  proceeded  with 
his  train  and  the  collision  occurred.  In  an  action  to  recover  damages  there 
waa  BO  evidence  but  that  the  operator  and  conductor  were  competent  and 
skilful  when  employed.  It  did  appear  that  defendant's  rules  and  regulations 
were  well  devised  for  safety,  and  had  been  In  use  for  a  number  of  years  with- 
out occasioning  any  accident.  .fiUi,  that  the  negligence  was  that  of  fellow- 
servants  of  the  intestate  in  the  same  common  employment,  for  which  defend- 
ant was  not  liable. 

Flike  V.  B.  and  A.  R.  R.  Co.  (68  N.  Y.  SiV),  FuUer  e.  Jewett  (80  id.  40), 
Crispin  D.  Babbitt  (81  id.  016),  distinguished. 

(Argued  Januaiy  32,  1881 ;  decided  April  19,  18S1.} 

Appeal  ^m  jndgment  of  the  Gener&l  Term  of  the  Sapreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  piamtUb, 
entered  npon  an  order  made  Jannary  6, 1880,  denying  a  motion 
for  a  new  trial  and  directing  judgment  on  a  verdict 

The  nature  of  the  action  and  toe  material  facta  are  stated  in  the 
opinion. 

John  Or,  MUbnm,  for  appellant :  A  master  is  bonnd  to  nae  or- 
dinary and  reasonable  care  in  the  selection  of  competent  servants, 
in  fornlBhing  them  with  suitable  means  and  appliances  neceseaiy 
in  the  business,  and  in  providing  proper  mles  and  r^nlations  for 
the  conduct  of  the  bnsinees  where  snch  are  necessary.  fWri^t  v. 
N.  Y.  C.  R.  R.  Co.,  25  N.  T.  S62;  Shearman  &  Redfield  on  H^ 
ligence,  §§  90,  92,  93.)  A  master  is  always  liable  for  n^ligence 
in  respect  to  snch  acts  and  duties  as  lie  is  required  to  perfonn  and 
dischaive  as  master,  without  regard  to  the  rank  or  title  of  the 
agent  mtrusted  with  their  performance.  Honing  e.  K.  Y.  C.  R. 
K.  Co.,  49  N.  T.  621 ;  Flike  v.  Bostoa  R.  R.  Co.,  53  id.  649, 
558;  Orispen  v.  Babbitt  [Ot  of  Appeals,  SepL  21, 1880],  10  N.  Y. 
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Weekly  Dig.  612.)  The  tenn  "fellow.flervant"  indndee  all  who 
Borre  itte  aame  master,  work  ander  the  same  control,  cieriTe  anthor- 
ity  and  compenaation  from  the  aame  BOuiee,  and  me  engaged  in 
the  same  general  bnsinesa,  thoii^  it  may  be  in  different  grades  and 
departmenta  of  it.  (Wood  on  Master  and  Servant,  S435 ;  Farwell 
».  B.  &  W.  K.  E.  Co.,  4  Meto.  49 :  Coona  v.  S.  &  W.  E.  K.  Co., 
6  Barb.  831;  S.  C,  1  Seld.  492 ;  Sherman  ».  K.  &  S.  Ry.  Co.,  17 
K  T.  163;  Boldt  i>.  N.  T.  C.  K.  E.  Co.,  18  id.  432;  Wright  ». 
N.  T.  0.  K.  E.  Co,  25  id.  562;  Laning  ».  N.  T.  C.  B.  E.  Co.,  49 
id.  621 ;  Sammon  1).  N.  T.  &  Harlem  R  R  Co.,  52  id.  251 ; 
Malone  V.  Hathaway,  64  id.  6;  Beaol  v.  N.  Y.  C.  &  H.  E.  K.  R. 
Co.,  70  id.  171 ;  Saltere  ».  D.  &  H.  C.  Co.,  3  Hnn,  338 ;  Moran  v. 
N.  T.  C.  &  H.  E.  R  E.  Co.,  3  N.  T.  S.  C.  [T.  &  C]  770;  EoBS 
V.  N.  T.  C.  &  H.  R.  R.  B.  Co.,  6  Hun,  488 ;  2  Thompson  on  Heg- 

rce,  1034,  1037.)  The  exemption  of  the  master  extends  to  all 
are  fellow^errants,  and  not  aimply  to  those  who  are  fellow- 
servants  in  the  same  department  of  duty.  (Farwell  v.  B.  &  "W.  R. 
R.  Co.,  4  Mete.  49 ;  Coon  v.  Syiacufie  &  tj.  E.  R.  Co,  1  Seld. 
492 ;  Flike  5>.  B.  &  A.  E.  E.  Co,  63  N.  T.  549,  653 ;  Boldt  ».  N. 
T.  C.  R.  R.  Co.,  18  id.  432,  433:  Knssell  ».  Hudaon  Riv.  R.  E. 
Co.,  17  id.  134;  Wright  «.  N.  T.  C,  25  id.  662,  665;  Laning  ii. 
N.  T.  a,  49  id.  631,  628 ;  Sherman  «.  E.  &  S.  Ey.  Co,  17  id.  153 ; 
Hofnagle  ».  N.  T.  C,  66  id.  608 ;  Malone  o.  Hathaway,  64  id.  5 ; 
Lehigh  Valley  Co.  v.  Jones,  86  Penn.  St.  432 ;  Henry  v.  Staten 
Island  R.  E.  Co.,  10  N.  Y.  Weekly  Dig.  430 ;  Seaver  «.  Boston  E. 
E.  Co.,  14  Gray,  466;  Gilahannon  v.  E.  E.  Co.,  10  Cush.  228; 
Tnnney  v.  E.  R.  Co,  L.  R.,  1  C.  P.  D.  291 ;  Sammon  o.  N.  Y.  & 
H.  E  R.  Co.,  62  N.  Y.  251 ;  Besel  v.  K  Y.  C.  &  H.  E.  E  Co., 
70  id.  171;  Oilman  v.  E.  E  Co.,  10  AUen,  236;  Saltera  v.  B.  4 
A.  E.  E.  Co.,  3  Hnn,  388 ;  Moran  v.  N.  Y.  &  H.  R.  E.  Co.,  3  N. 
Y.S.O.[T.(S!C.]770 ;  Hnghea  ».  E.  E.  Co.,  49  Miss.  266 ;  Hutch- 
inson t).  E.  E.  Co.,  5  Eich.  343 ;  Sherman  ».  E.  &  S.  Ry.  Co., 
17  N.  Y.  163 ;  2  Thompson  on  Negligence,  1038 ;  Chapman  v.  Erie 
Eailwi^  Co.,  66  N.  Y.  679.)  The  negligence  of  Mead  and  Mc- 
Donald was  not  within  the  lunitation  or  exception  which  excludes 
from  the  opeiatiou  of  the  rule  the  negligence  of  a  servant  when  he 
ia  acting  in  the  pUce  and  stead  of  the  master.  (Wood  on  Master 
and  ServanL8§  438,  448, 449 ;  Laning  ti.  N.  Y.  0.  &  H.  R  E.  E. 
Co.,  49  N.  Y.  521 ;  Brickner  v.  N.  Y.  0.  &  H.  E.  E.  E  Co.,  2 
Lans.  606;  Flike  o.  B.  &  A.  E.  E.  Co.,  53  N.  Y.  649;  Hofnagle 
«.  N.  T.  O.  &  H.  E.  R  E.  Co,  55  id.  608;  Eose  ».  B.  &  A.  R. 
R  Co.,  68  id.  217 ;  Malone  «.  Hathaway,  64  id.  6 ;  Besel  «.  N.  Y. 
O.  *  H.  R  R  E.  Co.,  70  id.  171 :  Crisnin  o.  Babbitt,  10  N.  Y. 
Weekly  Dig.  612;  Wright  v.  N.  Y.  0.  K.  E.  Co.,  26  N.  Y.  668.) 
The  court  erred  in  its  marge  to  the  jury  that  whatever  acts  the 
agents  appointed  by  the  defendant  do  are  in  law  the  acts  of  the 
defendant.    (Farwell  ».  B.  &  W.  R  R  Co.,  4  Mete  49 ;  Coon 
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t..  S.  &  TT.  R  R.  Co.,  6  Barb.  381,  28T;  Flite  «.  B.  &  A.  E.  R 
Co„  53  N.  T.  549,  552:  Leonard  v.  Collinfl,  70  id.  90;  Chapman 
V.  Erie  By.  Co.,  55  id.  579.}  The  datj  of  the  master  to  his 
servant  is  opiy  to  exercise  orainary  care.  (Leonard  v.  CoUinB,  70 
N.  T.  90 ;  Warner  v.  Erie  Ky.  Co.,  39  id.  468.)  It  is  preBnmed 
that  the  master  has  perfonued  hie  dnty ;  neglis^nce  in  hiring  or 
retaining  mnet  be  proved.  The  bnrden  is  on  ue  plaintifi  to  eetab- 
liah  n^ugenoe  in  this  regard.    (Wood  on  Master  and  Servant,  ^ 


419,  420 :  Chapman  v.  Erie  Ry.  Co.,  65  N.  Y.  579 ;  Banlec  ».  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  S9  id.  356.) 

James  F.  Glack,  for  respondent.  The  plaintjffa  intestate  was 
bimeelf  entirely  free  from  negligence.  (Wood's  Master  and  Ser- 
vant, 779.)  When  employed  oy  the  master  to  commnnicate  to 
eervanta  an  order  of  the  master  cnanging  the  time-table  given  those 
servants  previously  by  the  master,  the  telegraph  operator  was  not  a 
co^mployee  of  the  engineer,  nor  of  the  firemaB,  plaintiffs  intestate. 
(Laning  v.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.  528 ;  Flike  v.  The  N.  Y. 
C.  R.  R.  Co.,  68  id.  649 ;  Eofnagle  v.  N.  Y.  C,  65  id.  608 ;  Rose 
V.  B.  &  A.  Ky.  Co.  [Ct.  of  App.],  9  Am.  Ry.  Rep.  516 ;  Bnckner 
V.  N.  Y.  C.  R.  R.  Co.,  2  Lans.  506 ;  Laning  v.  N.  Y.  C,  49  N.  Y. 
672 ;  Wilson  v.  Murray,  1  Sc.  App.  326 ;  18  Am.  Rep.  496,  497.) 
The  snperin ten  dent,  aSBistant  snperiutendent  and  his  assistants  are 
officers  and  not  servants.  (Chicago,  B.  &  Q.  R.  R.  Co.  v.  McLal- 
)en,  Adm'r,  84  El.  109  ;  Am.  Ry.  Rep.  425 ;  Washbnm  w.  R  R- 
Co.,  3  Head  [Tenn.],  638;  Railroad  Co.  v.  Fort,  17  Wall  [U.  B.] 
668,  659;  Siegel  v.  Scbanta,  2  T.  A  C.  [N.  Y.]  363;  Master  and 
Servant,  p.  769 ;  Lc  Barron  v.  Fast  Boston  Ferry  Ck>.,  11  Mass. 
312 ;  Wood's  Master  and  Servant,  905 ;  R.  R  Co.  v.  Kearv,  3 
Ohio  St.  201 ;  Rose  «.  B.  &  A.  R  R,  Co.,  58  N.  Y.  221 ;  17  Wail. 
[IJ.  S.]  558,  559.)  Assuming  that  the  operator  and  the  fireman 
were  co^mployee,  it  became  a  question  for  the  jnry  to  determine 
whether  or  not  the  risk  in  qneetion  was  one  assnmed  by  the  em- 
ployee in  his  implied  contract  with  the  defendant.  (Wharton  on 
Negligence,  197,  §  217 ;  Shearman  &  Redfield  on  Negligence  [3d 


ployee  in  his  implied  contract  with  the  defendant.  (Wharton  on 
N4;ligence,  197,  §  217 ;  Shearman  &  Redfield  on  Negligence  [3d 
ed.J,  f  103 ;  Wood  on  Master  and  Servant,  713,  714 ;  :Umng  «.  N. 
Y.  C.  R.  R  Co.,  49  N.  Y.  527 ;  Union  Paciac  v.  Melliken,  8  Kans. 
647 ;  6  Am.  Ry.  Rep.  416.)  The  rnle  which  holds  the  master  not 
liable  for  injnnes  sustained  by  an  employee  at  the  hands  of  a  co- 
employee  does  not  here  apply,  and  the  tnrther  extension  of  the  mle 
to  a  new  application  is  against  public  policy  and  the  tendency  of 
judicial  opmion.  (Piercers  Am.  Ry.  Law,  289 ;  Shearman  &  Red- 
field  on  Negligence  [3d  ed.],  114,  g§  96,  102, 106  ;  Flike  v.  N.  Y. 
O.  R.  R  Co.,  53  N.  Y.  566.) 

FoLQBB,  Cb.  J. — ^This  action  is  brought  by  the  plaintifis  as  ad- 
ministrators, to  recover  damages  for  the  death  of  Adelbert  D.  Sla- 
ter, their  intestate.  The  cause  of  his  death  was  the  collision  of 
two  engineci,  each  drawing  a  train  on  the  Erie  railway  operated  by 
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the  defendant  as  receiver.  It  is  claimed  that  the  ooQision  hap- 
pened from  negligence,  chaij;eable  to  the  defendant,  though  not 
proceeding  itmneuatelj  from  bim.  The  intestate  was  in  toe  ser> 
vice  of  the  defendant,  as  a  fireman  on  one  of  the  engines  that  came 
togedier.  The  immediate  negligence  that  canoed  the  accident  and 
the  death  was  that  of  the  conductor  on  the  train  meeting  that  on 
vhich  the  intestate  was  serving,  co-operating  with  that  of  a  tele- 
^phic  operator  at  Salamanca,  a  station  on  the  defendant's  road. 
The  latter  having  omitted  to  give  to  the  engineer  the  orders  re- 
ceived from  the  train  dispatcher  as  to  the  place  where  the  two 
trains  shonld  meet,  which  his  instmetionB  required  him  to  do,  and 
having  reported  a  performance  of  his  dntj,  and  the  former  having 
signed  the  engineer's  name,  without  his  Imowledge,  to  dn  acknowE 
edgment  and  receipt  of  order,  and  then  having  failed  to  commnni- 
cate  the  order  to  hmi ;  in  conseqaence  of  whieo  the  engineer  went 
on  with  }iiB  train,  instead  of  waiting  at  the  station  designated  nntil 
the  other  train  came  np. 

The  complaint  avers,  that  it  was  the  dntj  of  the  defendant  to 
employ  competent,  trnatworthy  and  ekilfnl .  men,  and  to  make 
proper  regulations  for  the  mnning  of  his  trains  so  as  to  insnre  the 
safety  of  persons  operating  the  same,  and  to  provide,  as  far  as 
practicable,  against  accident  and  injury  to  them  in  their  em'ploy- 
ment,  and  in  the  performance  of  their  service  for  him.  This 
averment  correctly  states  the  duty  of  the  defendant,  nnlesB  it 
overstates  it,  when  it  sets  his  dnty  at  so  hig^  a  mark,  as  tliat 


of  an  insurer  of  the  safety  of  hie  servants.  The  measure  of  the 
master's  duty  to  his  servant  is  reasonable  care,  having  relation  to 
the  parties,  to  the  business  in  which  they  are  engaged,  and  the  exi- 
gencies  which  require  vigilance  and  attention,  andconf  orming  to  the 
circnmetances  in  which  it  iB  to  be  exerted.  We  agree  that  the  de- 
fendant was  bound  to  do  all  else  that  the  averment  puts  upon  him, 
unless  it  is  read  as  making  him  a  guarantor  of  the  safety  of  his 
servants.  The  complaint  avers  that  the  defendant  failed  to  em- 
ploy proper  and  competent  persons  to  manage  and  ran  his  trains, 
ana  proper  and  suitable  persons  to  give  orders  and  information  in 
respect  thereto  and  properly  to  communicate  the  same  to  engineers 
ana  conductors  of  trains;  and  that  he  failed  to  make  and  enforce 
proper  and  reasonable  rules  and  regulations  for  the  running  of  bis 
trains.  The  proofs  of  the  plaintifra  did  not  seek  to  introduce  into 
the  case  any  other  element  of  lack  of  dnty  in  the  defendant  than 
these  thus  averred.  And  we  think  that  the  case  is  clear  upon  the 
proofs,  that  the  defendant  made  no  failnre  of  dnty,  unless  it  was 
m  the  enforcement  of  the  rules  and  regulations  made  by  him  for 
the  mnning  of  his  trains.  Wbethor  he  failed  in  that  is,  we  think, 
a  question  of  law  properly  brought  up  by  some  of  the  exceptions 
taken  at  circuit  by  tjie  defendant.  It  is  not  to  be  questioned  that 
die  telegraph  operator  and  the  conductor  of  the  train  were  negli- 
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gent,  and  that,  from  their  careless  oiDiasioQ  of  dat^  and  disobedi- 
eace  of  mlea,  the  accident  resnlted.  The  roles  that  had  been 
given  to  them  for  their  gaidance  had  been  prepared  with  great 
care,  were  minute,  explicit  and  plain,  and  exceedingly  well  devised 
for  safety.  They  had  been  in  operation  for  sererd  yeare  before 
the  disaster,  and  no  accident  had  ever  taken  place  in  the  use  of 
them.  The  train-dispatcher,  who,  concededly,  was  in  the  place 
of  the  defendant,  had  strictly  observed  these  mles  in  this  instance, 
and  had  received  all  the  asenrance  ueedfnl  and  required  by  them, 
that  they  had  been  observed  by  all  concerned. 

Some  contention  was  made  on  the  argument,  that  there  was 
no  proof  that  it  was  not  an  exceptional  and  unprecedented  thing 
to  mteifere,  as  was  done  in  this  instance,  with  the  moving  of  the 
two  trains,  and  that  no  cause  was  shown  for  an  interference  with 
them.  The  case  shows  clearly  that  it  was  the  usage  of  the  de- 
fendant and  his  predecessor.  The  Erie  K.  Co.,  to  govern  and 
direct  the  moTement  of  trains  by  snch  order,  and  that  there  was 
reason  for  it  in  this  instance.  The  order  given  was  a  special  one, 
by  reason  of  iaXay ;  but  by  special  is  not  to  be  understood  unusual 
and  unprovided  for.  For  nine  years  these  rules  had  been  in  oper- 
ation, and  the  witness  who  testifies  to  that,  so  applies  his  words 
as  to  plainly  indicate  that  they  had  been  in  use  in  paving  like  di- 
rections td  engineers  and  condnctors  on  like  occasions  of  delay. 
The  proof  shows  that  the  time-card  is  the  general  order,  and  it 
comes  &om  the  saperinteodent.  An  order  varying  it  on  a  special 
occasion  comes  from  the  train-dispatcher.  The  special  order  ie  as 
much  provided  for  by  the  general  regulations  as  the  general  time- 
card  or  other  general  mles.  It  is  the  conductor's  duty  to  obey  the 
special  order,  which  supersedes,  for  the  particular  train,  the  gen- 
eral order.  A  special  order  to  stop  at  a  station  having  been  re- 
ceived there  is  no  right  to  go  beyond  that  station  nntil  further 
direction.  The  rules  proven  and  set  forth  in  the  case  recognixe 
the  usage  to  stop  and  move  trains  by  special  order  varying  for  the 
nonce  the  general  time-card.  Indeed,  as  we  may  take  jumcial  no- 
tice of  the  way  in  which  banks  and  like  public  institutions  do  busi- 
ness (Agawam  Bank  v.  Strever,  18  N.  Y.  502),  so  may  we,  that 
the  great  railways  of  the  land  are  manned  in  the  every-day  prac- 
ticalrunning  of  them  by  overlooking  omcen  at  distant  plac^  who 
nse  the  telegraph  wires  to  keep  all  the  while  informed  where  trains 
are,  and  to  direct  their  movements  from  hoar  to  hour.     We  have 

E resented  to  us  in  this  case,  then,  general  regulations  well  calen- 
ited  to  insure  safety  in  the  ninning  of  the  trains ;  a  usage  well 
underatood,  and  provided  for  in  these  general  regulations,  to  vary 
some  particulars  of  these  general  rules  on  special  occasions  by  spe- 
cial orders ;  specific,  well-devised  and  promulgated  mlea  for  the 
mode  of  doing  so  with  safety ;  an  occasion  arising  for  the  giving 
of  a  special  order  to  these  two  trains ;  a  complete  observanoe  at 
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all  these  regulstioDfl,  by  an  officer  vho  was  in  the  stead  of  the  de- 
fendant ;  an  asanrance  to  him  that  the^  had  been  obeerred  by  oth- 
ers ;  and  the  use  by  hira,  to  bring  his  special  order  to  the  mind  of 
the  agent  in  dmrge  of  the  trains,  of  the  customary  means  that  had 
been  safe  and  efficient  for  a  series  of  years.  We  need  not  say  that 
there  was  no  fault  in  the  higher  officers  of  the  defendant,  for  it  is 
the  law  of  the  case,  given  to  the  jury  by  the  trial  court,  that  there 
was  not.  The  personal  failure  of  dnty  was  in  the  telegraph  opera- 
tor and  the  conductor. 

Each  of  those  agents,  in  doing  their  ordinary  work  for  the  de- 
fendant, were  fellow-eerrants  of  the  intestate,  in  the  same  common 
employment.  The  conductor  was  engaged  in  the  particular  work 
in  which  the  intestate  was — that  of  moving  trains.  The  teleg- 
rapher was  engaged  in  a  work  closely  connected  therewith — that 
of  receiving  and  giving  information  of  the  whereabouts  of  trains 
and  communicating  oraers  to  those  controlling  them  for  stopping 
or  going  on.  This  was  a  branch  of  the  general  business  of  the 
defendant  essential  to  the  smooth  and  snccessfnl  movement  of  the 
whole — that  branch  of  it  in  which  the  intestate  was  engaged  as 
much  as  any  other.  Ko  question  seems  to  have  been  made  on  the 
trial  but  that  the  operator  and  conductor  were  competent  and  skil- 
fol  when  the  defendant  took  them  into  his  employ.  It  cannot  be 
contended  that  there  was  anything  required  of  the  conductor  that 
raised  Him  out  of  hia  relation  to  the  mteetate  of  a  fellow-servant. 
The  act  required  of  the  conductor,  at  the  particular  time,  was  to 
receive  an  order  from  an  authorized  source  of  command,  and  in  a 

Erescribed  mode  to  acknowledge  the  receipt  of  it,  and  then  to  fol- 
iw  the  direction.  This  was  service  merely.  It  is  contended  that 
the  duty  of  the  telegrapher  at  the  time  and  the  act  required  of  him 
were  those  that  the  defendant  was  bound  to  perform  ae  master,  and 
that  the  negh'gent  performance  bj  the  operator  was  the  negligence 
of  the  master. 

The  amiment  to  sustain  this  position  consiBtB,  in  part,  in  an 
effort  to  snow  that  the  duties  of  the  operator  were  in  no  respect 
like  to  those  of  the  intestate.  They  were  not  like,  but  they  tended 
to  the  same  end, — that  of  the  speedy,  efficient  and  snccessfnl  car- 
riage of  passengers  and  freight  over  the  railway.  There  are  many 
kinds  of  servants  of  a  great  railway  company.  Their  duties  are 
not  in  all  cases  the  same,  nor  always  like,  yet  they  are  all  done  to 
bring  one  result,  and  it  is  their  conjoint  simultaneous  and  bar- 
momoos  performance  that  does  effect  the  finality,  songht  through 
the  whole  complex  oi^anism.  If  it  be  so  that  this  operator  some- 
times received  and  sent  messages  that  had  naught  to  do  therewith, 
still,  on  this  occasion,  the  act  required  of  him  had  direct  connec- 
tion with  the  acts  of  those  engaged  in  moving  the  two  trains. 
The  position,  that  the  operator  was  hired  and  discharged  by  one 
snpcnor  agent,  and  the  mtcstate  by  another,  and  that,  therefore, 
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thev  were  not  feUow-eerraDte,  is  not  eonnd.  The  general  authority 
to  hire  and  to  tarn  away  waa  in  the  defendant.  It  did  radiate 
from  him  through  different  chiefs  of  department  in  his  general 
work.  His,  however,  was  the  ultimate  power.  The  h^da  of 
hnreaos  were  not  independent  contractors,  doing  a  branch  of  bis 
work  on  their  own  responsibiUty,  and  free  from  his  interference 
with  their  subordinates.  He  had  the  right  to  step  into  their  Bpbere» 
of  duty  and  act  for  himself. 

There  ie  more  plausibihty  in  the  position,  that  the  act  that  wag 
to  be  done  on  this  occasion  was  so  eaeentially  one  for  the  master  to 
do  in  bia  duty  to  his  Berrants,  that  whatever  subordinate  was  taken 
by  him  to  do  it,  came  to  be  the  master  in  doing  it.  It  is  niged. 
and  with  reason,  that  clearly  arranpng  and  promu^ting  the  general 
time-table  of  a  great  railway  is  the  duty  and  the  act  of  the  master 
of  it ;  that  when  there  ie  a  variation  from  the  general  time-table  for 
a  special  occasion  and  purpose,  it  is  as  much  the  duty  and  act  of 
the  master,  and  be  is  ae  much  required  to  peform  it ;  that  it  is  the 
datT  and  act  of  the  master  to  see  and  know  that  his  general  time- 
table is  brought  to  the  knowledge  of  his  Bervants  who  are  to  square 
their  actions  to  it :  that  the  same  is  his  duty  and  act  as  to  a  varisr 
tion  from  it,  which  is  but  a  special  time-table;  and  tJiat,  therefore, 
whoever  he  uses  to  bring  those  time-tables  to  the  notice  of  his  ser- 
vants, he  puts  that  person  in  his  place  to  do  an  act  in  his  stead,  in- 
asmuch as  the  responsibility  is  upon  him  to  see  and  know  that  it  is 
done  and  done  efiectually ;  and  that  if,  instead  of  doing  it  in  person, 
he  chooses  to  do  it  through  an  agent,  that  ^nt,  pro  hac  vice,  ia 
he  the  master,  and  he  the  master  is  responsible  for  a  negligent  act 
therein  of  that  agent  whereby  a  fellow-servant  of  him  is  harmed. 
The  rule  has  been  laid  down  in  repeated  cases  in  this  conrt,  in 
terras  so  broad  as  to  come  dose  to  this  case.  (Flike  v.  B,  and  A.  R. 
K.  Co.,  53  N.  T.  549 ;  Fuller  v.  Jewett,  80  id.  46 ;  Crisnin  v.  Bab- 
bitt, 81  id.  516.)  Attentive  consideration,  however,  will  perceive 
a  distinction  between  the  cases.  That  the  master  has  the  right,  as 
regards  his  servants,  to  vary  from  the  time-table  that  he  has  set 
cannot  be  donbted.  It  is  at  times  a  necessity  so  to  do,  and  a  neceesitf 
so  freqnent  as  to  fall  within  the  occnrrences  that  a  railway  servant 
ie  bound  to  expect  in  the  course  of  his  employment.  Even  as  re- 
gards the  pubuc  and  passengers,  a'  railway  manager  has  a  right, 
when  needs  press,  to  vary  irom  his  sencnd  time-tabla  All  that 
can  then  be  requu^  from  him  by  the  public  and  passengers  is 
that  when  he  makes  the  variation  ne  acts  under  it  with  reasonable 
care  and  diligence  (Sears  v.  East.  B.  'R.  Cq^  14  Allen,  433;  Gordon 
V.  M.  and  L.  B.  K  Ck).,  52  N.  H.  596.)  That  is  to  say,  due  care 
and  diligence  in  ^ving  notice  of  the  change,  and  in  running  the 
train  upon  the  changed  time.  A  servant  cannot  ask  for  or  expect 
more  than  this.  In  Rose  v.  Boston  and  Albany  R.  R  Co.  (68  N.  T. 
217),  while  recognizing  the  rule  as  laid  down  in  Flike's  Case 
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(Bnpra),  it  was  said :  "It  may  be  conceded  that  it  is  the  doty  of 
raiuroad  corporations  to  prescribe,  either  by  means  of  time-tables 
or  by  other  snituble  means,  regnlationB  for  nmning  their  trains 
with  a  view  to  their  safety ;  but  it  is  obvions  that  obedience  to 
these  regnlationB  mnst  be  intmsted  to  the  employees  having  charge 
of  the  trains ;  such  obedience  is  matter  of  executive  detai^  whidi, 
in  the  natnre  of  things,  no  corporation  or  any  genera]  agent  of  it 
can  personally  oversee,  and  as  to  which  employees  must  be  relied 
upon.*'  These  views  seem  applicable  to  this  case.  The  argument 
for  the  plaintiS's  position,  as  we  have  stated  it  above,  breaks  just 
at  the  part  where  to  be  successful  it  ought  to  be  the  strongest.  It 
is  not  true  that,  on  an  occasion  like  this,  it  is  the  duty  of  the  mas- 
ter, or  a  part  of  his  contract,  to  see  to  it,  as  with  a  personal  sight 
and  toncu,  that  notice  of  a  temporary  and  special  interference  with 
a  general  time-table  comes  to  the  intelligent  apprehension  of  all 
those  whom  it  is  to  govern  in  the  mnmng  of  approaching  trains. 
It  is  utterly  impracticable  so  to  do,  and  a  brakeman  or  a  firemaa 
on  a  train  Knows  that  it  is,  as  well  as  any  person  connected  with 
the  business.  He  knows  tiiat  trains  will  often  and  unexpectedly 
require  to  be  stopped  and  started  by  telegraphic  orders  from  dis- 
tant points,  and  toat  such  orders  must,  from  tne  natnre  of  the  case, 
be  given  through  servants  skilled  in  receiving  and  transmitting 
them.  If  there  is  due  care  and  diligence  in  choosing  competent 
persons  for  that  duty,  a  negligence  by  them  in  the  pe^ormance  of 
it  is  a  risk  of  the  employment  that  the  co-employee  takes  when  he 
enters  the  service.  Such  a  variation,  and  the  giving  notice  of  it, 
is  not  like  the  supplv  of  suitable  and  safe  machinery,  or  of  compe- 
tent and  skilled  fetlow-workmen.  It  is  the  act  of  an  hour  or  of 
an  instant,  which  for  any  useful  effect  to  be  cot  from  it  must  be 
done  at  the  instant,  ana  that,  too,  from  a  distance.  It  is,  from 
its  natnre  and  need,  looked  for  as  such.  Of  necessity  it  mnst  be 
done  through  the  best  means  of  communication  that  experience, 
the  safe  and  successful  use  of  years,  has  demonstrated  it  to  be 
prudent  to  employ.  The  act  of  supplying  machinery  or  fellow- 
eervants  is  one  for  which  time  may  be  taken  and  delitieration  had, 
and  it  may  be  learned  before  hazard  is  run  whether  the  effort 
at  supply  has  been  well  made  and  is  sufficient.  So,  in  Flike's 
Case  (supra),  it  was  easy  to  know  before  the  train  was  started  that 
t^e  brakeman  detailed  for  duty  had  failed  to  be  at  bis  place.  And 
in  Fuller's  Case  (supra),  that  tne  engine  sent  to  the  shop  for  repairs 
was  still  faulty,  b^ore  it  was  put  on  the  road  again.  Hence,  it 
was  not  one  of  the  risks  of  the  service  that  the  fireman  in  one  of 
those  eases,  and  the  engineer  in  the  other,  took  upon  himself  that 
the  brakeman  did  over-sleep,  or  that  the  boiler  did  explod&  From 
the  nature  of  things,  communication,  on  these  special  occasions  of 
which  we  are  speaking,  most  be  had  through  intermediate  agents, 
with  no  or  bat  little  opportunity  of  toting  uieir  immediate  fidelity 
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or  accuracy.  Would  it  do  to  lay  down  a  nile  that,  when  die  maBter 
lias  chosen  those  agents  with  due  care  and  diligence  as  to  thdr  skill 
and  competency,  he  most  farther  take  the  responsibility  to  his  other 
serrants  that  the  agente  thos  selected  will  never  lapse  into  carelesft- 
nesa  ?  The  alternative  ia,  that  he  most  in  person  put  into  the  hands 
of  each  conductor  and  each  engine-driver  the  general  time-table 
and  every  deviation  from  it,  or  abandon  the  mode  of  Bupenrising 
and  directing  the  movement  of  bis  trains  by  means  of  tel^raphie 
commnnication.  The  reasonable  rule  in  snch  case  hath  this  extent, 
and  no  more,  that  he  mnst  first  choose  his  agents  with  dne  care  for 
their  possession  of  skill  and  competency,  and  that  then  he  mnst 
use  the  best  means  of  commnnication  according  to  prescribed  general 
mles  and  regulations  devised  from  the  best  experience  in  suSi  busi- 
ness, and  if  among  those  means  is  the  service  of  a  fellow-servant, 
competent  for  his  place,  his  possible  carelessness  is  a  risk  of  the 
employment  that  his  fellows  take  wheoi  entering  into  the  servioe. 
The  liability  of  the  master  to  his  servant  arises  from  bia  duty  to 
him  or  his  contract  with  him.  Expressed  in  general  terms,  that 
dnty  or  contract  is  to  sopply  the  servant  with  snitable  and  safe 
machinery  and  appliances,  with  competent  and  skilfnl  eo-workere, 
and  to  make  and  promnlgate  eafficient  rules  and  r^nlations  for  the 
conduct  of  the  business  in  its  ordinary  run  and  for  any  extraordi- 
nary occasions  that  may  be  reasonably  anticipated.  It  is  not  seri- 
onsly  contested  but  that  all  these  things  were  done  by  the  defend- 
ant. We  think  that  it  is  a  misconception  of  the  case,  to  hold  that 
the  order  of  the  train-dispatcher  was  a  change  of  the  mlee  of  the 
road,  as  established  and  promulgated  by  the  superintendent.  The 
train-dispatcher  acted  in  exact  accord  with  the  general  mlee  and 
r^ulations  which  foresaw  and  with  minntenees  provided  for  such 
an  occasion  as  this,  as  much  and  as  f uUv,  so  far  as  we  can  see  from 
the  case,  as  for  the  ordinary  running  oi  trains  on  the  general  time- 
card.  The  order  of  the  traiu-dispatcher  was  but  a  oanring  out  of 
those  rules,  and  an  application  of  certain  provisions  ot  them  to  a 
case  for  which  they  were  made,  and  the  arising  of  which  had  been 
foreseen  as  probable.  In  what  other  way  could  they  be  carried  out 
in  the  detail  of  them,  but  through  the  service  of  servants  previously 
chosen  and  assigned  to  their  parts  ?  And  can  it  with  propriety  be 
said  that  the  parts  of  that  detail  are  acts  of  the  master,  that  he 
must  do  himself,  or  be  liable  for  their  negligent  doing !  The  liability 
of  the  master  is  then  made  to  depend  upon  the  character  of  the  act 
in  the  performance  or  non-performance  of  which  the  injury  arises. 
If  the  act  is  one  pertaining  to  the  dnty  which  the  master  owes  to 
his  servants,  he  is  responeible  to  them  for  the  manner  of  the  per- 
formance of  it.  If  it  is  one  which  pertains  only  to  the  duty  of  an 
operative,  the  employee  performing  it  is  a  mere  servant,  and  the 
master,  although  liable  to  strangers,  is  not  liable  to  a  fellow-servant 
for  the  improper  performance  of  it.    (OrispiD  v.  Babbitt,  sopra.) 
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The  qtiery  then  in,  in  the  case  before  us,  Is  it  the  duty  of  the  mas- 
ter to  give  personal  notice  to  eveiy  operative  of  a  train  of  a  Bpecial 
deviation  from  an  establifihed  general  time-table,  or  is  his  dnt; 
done  when  he  has  beforehand  provided  mles,  minnte,  exphcit  and 
efficient,  and  made  them  known  to  his  servants,  ■which,  if  observed 
and  followed  by  all  concerned,  will  bring  such  personal  notice  to 
every  one  entitled  to  it !  We  think  that  in  the  circumstances  of 
this  case  the  latter  clause  of  the  query  propounds  the  true  rule,  and 
ehonld  be  answered  affirmatively.  It  is  tne  duty  of  the  master  to 
provide  mles  and  r^olations  for  the  running  of  the  trains.  He 
nas  done  so  hera  One  of  them  is,  that  by  telegraphic  message, 
sent  at  any  time  through  operators  at  the  ends  of  the  wires,  to  Uie 
conductor  and  engineer  of  a  train,  that  train  may  be  stopped  at  a 
station,  or  hurried  forward  to  another,  or  made  to  go  out  of  general 
order.  These  rules  with  that  provision  are  ina&  known  to  all 
servants.  If,  when  the  intestate  entered  the  employment  of  tlie 
defendant,  these  mles  had  been  read  to  him  and  hu  especial  atten- 
tion called  to  this  one,  and  he  had  agreed  to  serve  under  it,  would 
not  he  have  taken  the  risk  of  the  carelessness  of  the  operators  and 
conductor  in  eariying  it  outt  Is  this  case  any  different  m  substance 
from  that!  Keally,  hy  entering  the  employment  with  these  rules 
in  force,  he  did  in  effect  agree  that  special  orders  might  be  so  sent. 
The  ba^flin  between  him  and  the  defendant  was  not  only  that 
special  orders  might  be  given  interfering  with  the  general  time- 
table, bat  that  they  might  be  given  in  this  way.  It  is  this  feature 
of  the  case  that  distinguished  it  from  some  of  those  that  we  have 
cited. 

The  case  was  not  given  to  ihe  jury  on  this  theory.  It  was,  in 
the  words  of  the  learned  counsel  for  the  plaintiff,  submitted  to  them 
on  the  theory  that  "  the  act  of  the  operator  was  the  act  of  the  mas- 
ter." 

This  we  think  was  an  error  that  calls  for  a  reversal  of  the  judg- 
ment and  a  new  trial. 

All  concur,  except  DAjotntm  and  FiSOB,  JJ.,  dissenting. 

Judgment  reversed, 

In  the  note  to  the  case  of  Ballon  Adm'x,  d.  Chicago  and  N.  W.  Rj.  Co., 
inbs,  the  dntv  of  railroad  companies  to  provide  for  their  employees  safe  uia 
(oitsbte  mechmer}'  and  appliancee  was  considered.  In  the  present  case,  tno 
other  branches  o  fdnt;  on  the  part  of  nulroad  compaaiee  to  thedr  employees 
will  be  considered. 

1.  The  dnty  to  exercise  dne  caie  and  diligence  in  the  aelection  of  careful 
and  tnutworth;  co-employpes.  9.  The  duty  to  establish  proper  rates  and 
T^fulatioDs  for  the  nuuung  of  tnioB,  so  as  to  avoid,  as  far  u  possible,  inju- 
ries to  employees. 

These  will  be  considered  in  turn. 

1.  It  is  the  duty  of  railroad  companies  to  their  emplmreea  to  exerdse  dne 
and  reuonable  care  in  the  selection  of  careful,  responsible  and  trostworthy 
co-employoea.    They  mutt,  on  engaging  a  man,  make  reasonable  inrestlgatioa 
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into  hia  chkracter,  skill,  and  habits  of  life.  If  they  do  not  do  this,  tfaey  will 
b«  held  liable  for  an  injury  to  aDOther  employee  occasioned  eitlter  by  his 
negligence,  incapacity  or  intempeTaace.  Banlet  v.  N.  T.  and  H.  R.  Cn.,  59 
N.  T.  S26;  Booth  «.  Boston  and  A.  R.  Co.,  78  N.  T.  88;  Union  Pac  K.  R. 
Go.  «.  Toung,  19  Kans.  488;  Cooper  e.  Wl.  and  P.  R.  R.  Co.,  S3  Wia. 
eee;  Mobile  and  U.  R.  Co.  t.  Smith,  S9  Ala.  34S;  Tyson  e.  South,  and  N. 
A.  R.  R.  Co.,  01  Ala.  S54;  Hicb.  Cent  R.  R.  Co.  e.  Dolan,  32  Mich.  510; 
Harper  b.  Indianapolis  and  St.  Louis  R.  R.  Co.,  44  Ho.  488;  Howd  «.  ICaa. 
Cent.  R.  R.  Co.,  SO  Uiss.  ITS;  Blake  t>.  Me.  Cent  R.  R.  Co.,  70  Me.  60;  Jor- 
dan c.  Wells,  8  Woods,  037;  Gurney  Mining  Co.  e.  Kitta,  S  Rep,  80;  Ccdnm- 
bus,  etc.,  R  R.  Co.  v.  Troeicb,  68  III.  HO. 

If  they  do,  however,  make  such  proper  and  reasonable  inveatigatioii,  tb«y 
haTe,fully  discha^^  their  duty.  Here  negligence  of  a  co-employee  afforda 
no  ground  for  an  action  against  the  company.  The  following  are  among  the 
latest  cases  upon  thi«  point.  Woodley  v.  Metropolitan  R.  R.  Co.,  2  Ezch. 
DiT.  884;  Dillon  e.  Union  Pac.  R.  R.  Co.,  8  DiU.  819;  Ala.,  etc.,  R.  Co.  v. 
Waller,  48  Ala.  469;  McLean  t.  Blue  Point  Mining  Co.,  51  GaL  35S;  Colorado^ 
etc.,  R  Co.  e.  Ogden,  8  Col  499;  Burke  c.  Norwich  R  Co.,  34  Conn.  475; 
Bhielde  «.  Tonge,  16  Ga.  849 ;  Fairbank  e.  Haentzsche,  78  Hi.  230 ;  SulHTan 
e.  Toledo,  etc.,  Ry.  Co.,  68  Ind.  36;  Dow  n.  Kansas,  etc.,  Ry.  Co.,  8  Eul 
642;  Louisrille,  etc.,  Ry.Co.e.  Caven's  Adm'ra,  9  Bush,  6S9;  Beaulien e.  pMt- 
Und  Ry.  Co.,  48  He.  S91 ;  Hamathy  e.  Northern  Central  Ry.  Co.,  4«  Md.  280; 
Smith  e.  Lowell  Hfg.  Co.,  124  Mass.  114;  Chicago,  etc.,  B.  R.  Co.  «.  Bkj- 
fleld,  37  Mich.  206;  Foster  e.  Minnesota  R.  R.  Co.,  14  Minn.  360;  Memphia, 
etc.,  By.  Co.  «.  Thorasa,  01  Hiss.  689;  Marshall  e.  Bchncker,  68  Mo.  308;  He- 
Andrews  r.  Bums.  89  N.  J.  L.  118;  Banimon  o.  N.  Y.,  etc.,  R  R  Co.,  «8  N. 
T.  251;  Hardy  e.  Carolina,  etc.,  R  R  Co.,  76  N.  C.  G;  Murray  e.  a  C.  R  K 
Co.,  1  HcMuU.  880;  Ohio  and  Hiss.  R  R.  e.  Colbam,  8  OenL  L.  J.  12;  Le- 
high  Valley  Coal  Co.  e.  Jones,  86  Pa.  Bt.  488;  Robinson  v.  Houston,  etc,  B. 
R  Co.,  40  Tex.  640;  Hard  ».  Vermont  R  R  Co.,  88  Vt.  478;  BrabbiU  ».  Chi- 
CRKO,  etc.,  Ry.  Co.,  88  Wis.  289. 

It  is  not  proposed  to  comment  npon  aprindple  so  generally  recognized  and 
assented  to  as  that  above  laid  down.  What«Ter  objections  may  Iw  raised  to 
it,  and  there  have  been  man^,  it  is  still  generally  admitted  to  M  aonnd  law. 
A  few  remarks,  however,  wiUi  reference  to  certun  nioetiea  and  reflnementa 
npon  the  doctnne  may  not  be  out  of  place. 

Attempts  have  often  been  made,  as  in  the  principal  case,  to  avoid  the  effect 
of  the  nue  by  contending  that  the  person  whose  n^ligence  baa  caused  the 
injury  was  not  properly  a  co-employee  of  the  injured  peraon,  but  that  be  was 
rather  to  be  viewed  In  the  light  of  an  agent  or  vice-principal  of  the  compan;. 
If  thu  can  be  established,  the  liability  of  the  company  is,  of  course,  fixed. 

It  is  somewhat  difficult  to  make  a  clear  statement  of  the  law  npon  this 
ptdnb.  A  mere  difference  in  the  grade  of  employment  has  been  generally 
considered  as  insufficient  to  establish  the  fact  that  two  persons  are  not 
CO'Sraployees.  HcGowan  e.  Bt.  Louis,  etc.,  Rj.  Co.,  61  Mo.  588;  Daubert 
V.  Pickell,  4Mo.  App.  490;  Cumberland  Coal  and  Iron  Co.  e.  Scally,  27  Md. 
689;  O'Connor  «.  Roberts,  120  Mass.  287;  McLean  o.  Blue  Point  M.  Co.,  51 
Cal.  206;  Allen  e.  New  Qas  Co.,  L.  R,  1  Bich.  Div.  201;  Lehigh  Coal  Co.  v. 
Jones,  86  Pa.  Bt.  432;  Lawler  t.  Androscoggin  R.  R  Co.,  62  Me.  463;  Witaon 
«.  Merry,  L.  R,  2  Q.  B.  88 ;  Schauck  v.  Northern  Ry.  Co.,  26  Md.  408;  Mardiall 
e.  Bhricker,  03  Mu.  808;  Bummersell  v.  Fish,  117  Haas.  313;  Weger  c.  Penna. 
R  H.  Co.,  00  Pa.  Bt.  400;Hofnagleo.  N.  T.,  etc,  Ry.  Co.,  66  N.  T.  008.  Al- 
though some  courts,  noticeably  thoRe  of  Ohio,  hold  to  a  contrary  opinion. 
Berea  Btone  Co.  e.  Kraft,  31  Ohio  Bt.  287;  Louisville  R  R  Co.  e.  Collins.  » 
Dew.  114;RMlroadCo.  v.  Fort,  IT  Wall.  663;  Mann  e.  Oriental  Print  Worka, 
11  R  L  102;  Cook  e.  Hannibal,  etc.,  Ry.  Co.,  68  Ho.  397;  Nashville,  etc, 
Ry.  Co.  •,  Jones,  9  Heisk.  27. 
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If,  howerer,  a  compsiif  places  the  entire  charge  of  its budneai or  of  adiftlnot 
tmuch  of  itiatbehandaof  anasent,  ezerciiiiig  oo  discretion  and  no  oraisi^ht 
OTBTthat  businflss  or  that  bnuui,  such  va  agenl  is  not  properl;  to  be  consid- 
ered as  s  co-employee  of  fais  suboidinate.  MuUeA  s.  Phils,  and  Southern 
Steamship  Co.,  28  Bm.  20;  Gormlej  e.  Vulcan  Iron  Works,  61  Uo.  402; 
Ualone  e.  Hathaws;,  64  N.  T.  B.  In  order  to  determine  the  position  of  such 
&n  agent,  the  test  is  often  applied  as  to  nhether  or  not  he  hSs  power  to  dis- 
cbarge and  employ  hie  saborainates.  If  he  has  such  power  this  is  concLusiTB, 
or  nearly  so,  that  they  are  not  his  co-employees.  Laning  e,  N.  T.  Cent.  R.  R 
Co.,  49  S.  T.  021 ;  Hofnagle  e.  K.  Y.  Cent  R.  R.  Co.,  5S  K.  Y.  608 ;  Hun- 
tingdon and  Broad  Top  R.  and  C.  Co.  v.  Decker,  82  Pa.  St.  119;  S.  C.  84 
Pa.  Bt.419;  Kan.  Pac  R.  R.  Co.  e.  Salmon,  11  Kan.  88;  Cumberland  and 
P.  R  Co.  e.  State,  44  lud.  388 ;  Washburn  e.  Nashville  and  C.  R.  Co. ,  S  Head. 
488 ;  Cook  «.  Hannibal  and  St.  Joe  R.  R.  Co. ,  S97 ;  Deppe  e.  Chic,,  R.  L  and 
P.  By.  Co.,  88  Iowa,  092;  Louisnlle  and  Nashville  R.  R.  Co.  «.  Bowler,  9 
Htisk,  8U;  Mobile  and  U.  Ry.  Co.  o.  Smith,  59  AU.  240 ;  Zeigter  v.  Day,  128 
Uass.  US;  Wilson  e.  Herry,  L.  R.,  1  H.  L.  (Sc.)  826;  Flilte  v.  B.  and  A.  R. 
R  Co.,  S3  H.  T.  Ml;  Booth  o.  B.  and  A.  R  B.  Co.,  78  N.  Y.  88.  Directors 
of  a  railroad  company  are  in  no  case  held  to  be  co-employees  with  persons 
hired  by  the  company  to  conduct  its  bnriness.  Fifleld  v.  Nortbem  Ry.  Co., 
43  H.  H.  SMS ;  Columbus  and  L  C.  Ry.  Co.  «.  Arnold,  81  Ind.  174. 

Another  distinction  which  it  is  important  to  observe  is  that  in  order  to 
cotistltnte  persons  co-employees,  it  is  essential  that  they  be  engaged  in  the 
Munegenenlbuainese  or  enterprise,  and  be  under  one  executive  manuement. 
This  &  clear  from  the  general  run  of  the  authorities.  Ohio,  etc.,  R  R  Co.  e, 
Hammetsley,  28  Ind.  871 ;  Ryan  e.  Chicago  and  N.  W.  R  R  Co.,  60  III.  171 ; 
Toledo,  etc.,  Ry.  Co.  «.  Moore,  67  III.  217;  Cooper  «.  Mullens,  80  Qa.  146; 
Donaldson  e.  Miss.,  etc  ,  R  R  Co.,  18  Iowa,  286;  Hogan  e.  Pacific  R  R  Co., 
49  C«l.  129;  O'DonneU  e.  R  B.  Co.,  59  Pa.  St.  239;  Chicago,  etc..  By.  Co. 
•.  Keefe,  47  111.  110;  Chicago  and  N.  W.  Ry.  Co.  e.  Moranda,  SS  lU.  803; 
Chicago  and  N.  W.  Ry.  Co.  e.  Scheuing.  4  III.  App.  088;  North  Chicago  RoU- 
iDKlClU  e.  Monka.  id.  664;  Bolton  •.  Daly,  id.  26. 

The  great  difficulty  in  the  application  of  this  rule  is  to  discover  what  ahaU 
properly  be  conridered  the  same  general  business,  and  what  the  same  execu- 
tive management.  In  this  respect  the  cour^  diner  very  widely.  It  is  im- 
poonble  here  to  go  into  this  very  extensive  and  elaborate  branch  of  the  law 
at  length.  For  a  full  consideration  of  the  point  the  reader  is  referred  to  Mr. 
Wood's  'neatise  on  the  Law  of  Master  and  Servant. 

In  the  following  casea  persons  employed  in  different  capacities  by  railroad 
componiea  were  held  to  be  co-employees: 

Hutchinson  o.  York,  etc.,  R  Co.,  6 Bxch.  848 ;  O'Connell  e.  Bait.,  etc.,  R.  R 
Co.,  aOMd.  212;  Rwsdale  e.  Memphis,  etc,  R  R  Co.,  09  Tenn.  426;  Evans 
«.  Atlantic,  etc.,  R  R  Co.,  62  Mo.  49;  Bt.  Louis,  etc.,  R  Co.  e.  Britz.  73  111. 
S6«;  Snmmerhayse.  Kansas  Foe.  R  Co.,  3  Col.  284;  Wilson  e.  Madison,  18 
Ind.  226;  Chicago,  etc.,  R  R  Co.  e.  Memphis,  80  111.  600;  Taltez  e.  Ohio, 
«t«.,  R  R  Co.,  80  ni.  600;  Dow  t.  Kansas  Pac.  R  R  Co.,  8  Kans.  643; 
Morgan  t>.  Vale  of  Neath  R  R  Co..  L.  R,  Q.  B.  149;  St.  Louis,  etc.,  R.  Co. 
«.  Britz,  72  III.  306;  Monvilte  e.  Cleveland  and  Ohio  RR  Co.,  11  Ohio  Bt. 
417 ;  Beaver  o.  Borton  R  R  Co.,  14  Gray,  466. 

3.  It  is  the  duty  of  a  railroad  company  to  use  ordinary  care  and  prudence 
in  making  and  publiabing  to  its  employees  sufficient  and  necessary  rules  for 
the  safe  running  of  its  truns,  and  for  the  government  of  its  employees,  so  as 
to  famish  them  a  reasonable  degree  of  safety,  taking  into  consideration  the 
natnre  and  character  of  their  emplovment. 

Pittsburg,  Ft.  W.  and  C.  R  Co.  v.  Powers,  74  111.  841 ;  Chicago,  B.  and  Q. 
R  Co.  t>.  HcLalten,  84  lU.  109;  Kansas  Pac.  R  Co.  n.  Salmon,  14  Kans.  013; 
Wr^ht  V.  N.  Y.  Cent  R  R  Co.,  35  N.  Y.  063 ;  Rose  d.  Boston  and  Alb.  R 
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R,  58  K.  T.  817;  Beaet  e.JS.  T.  Geot.  ud  Hudaon  mm  B.  K.  Co.,  70  K. 
T.  191;  Btlt  and  Ohio  R  R.  Co.  e.  Woodward,  41  Hd.  3A8;  Vom  v.  Lbocs- 
>hira  and  T.  R  Co.,  a  Hurl,  and  IT.  728;  FUke  e.  B.  mnd  A.  R  R.  Co.,  SS 
K.  T.  MS:  Cooper  «.  loTCCeat.  R  R  Co.,  Ulowa,  1S4;  Chicago,  ete.,  I^. 
Co. «.  Taylor,  68  DL  481 ;  Chicago,  B.  and  Q.  R.  R  Co.  a.  Ooorge,  19  DL  610. 

If  theae  K^iiilatioDi  be  deviated  from  b;  order  of  the  ctrnpanj  itad^  the 
company  ia  bound  to  nve  to  ita  eiD[iloyeea  reasonable  notice  of  anch  devia- 
tion, and  it  wilt  be  liwle  for  an  injury  occasioned  by  a  failure  to  sive  tadi 
notice,    Baltimoi«  and  Ohio  R  R  Co.  e.  Whittington'i  Adm>r,  SO  Ontt.  805. 

If,  however,  the  deviation  be  not  by  order  of  the  compuiy  itself,  a  very 
different  role  preraila. 

Obedience  to  the  reguladona  of  a  railroad  company  in  r^ard  to  the  run- 
niDg  of  traina  ia  a  matter  of  executive  detail  which  neither  the  cwporation 
nor  any  general  agent  of  it  can  peraoaally  ovenee,  but  as  to  which  employeea 
must  be  relied  on.  If  thoae  emplovees  ful  in  their  duty  by  breaking  eziating 
regolationB,  and  in  oonaequeoce  other  employees  are  injured,  no  action  can 
be  brought  for  the  injury,  as  it  will  be  deemed  to  have  been  cauaed  by  the 
n^Ugenoe  of  a  feUow-eervant.    Rose  e.  B.  and  A.  R  R  Co.,  supra. 

Borne  information  may  perhape  be  derived  from  consulting  the  cases  with 
reference  to  the  obligations  of  a  railroad  company  to  paaaengera  in  this  re- 
spect. Qordon  ».  Manchester  and  Lawrence  Railway  Co.,  03  N.  H.  096 ;  Bean 
e.  Eastern  By.  Co„  14  Alien,  4SS;  Denton  e.  Gt.  Northern  Rt.  Co,,  6  BIL  and 
Bl.  860;  Hamlin  e.  Ot  Northern  Ry.  Co.,  1  Hurl  and  N.  406;  Hevin  e.  Ho- 
Caughan,  83  Mils.  17. 

In  view  of  the  attttioritiea  above  <uted  then  can  be  UtUe  doubt  that  the  de- 
daion  rendered  in  the  principal  oaae  is  good  law.  The  evidence  cleariy 
abowed  that  the  cmnpuiy  defendant  had  not  been  Kuilty  of  any  negUgeiice 
in  providing  for  the  salrty  of  its  employees.  It  tiad  ezerdaed  due  care  and 
diligence  in  the  aelection  of  ita  servants,  and  it  had  established  proper  and 
reasonable  r^^Iadona  for  the  running  of  its  traiiuL  Having  done  all  this, 
the  law  required  it  to  do  no  more. 

That  the  persons  through  whose  Diligence  the  plalntiirB  decedent  waa  in- 
jured were  nis  co-employees  admits  of  no  doubt  in  view  of  the  cases  already 
cited.  Plike  o.  B  and  A.  R  R  Co.,  58  N.  T.  H9,  which  was  so  much  relied 
upon  by  plaintiffs  in  error,  cannot  be  deemed  an  authority  to  the  contrary. 
There  Ue  plaintiff  was  a  brokeman  who  had  been  injured  by  reason  of  the 
failure  of  a  train-dispatcher  to  supply  a  sufficient  number  of  brakemen  to 
the  train  upon  which  plaintiff  was  employed.  It  was  proved  that  the  train- 
dlspatcher  was  at  the  head  of  his  particular  department,  and  vested  with 
power  to  discharge  and  employ  at  will  persons  acting  in  the  capacity  of 
pliuntiff's  decedent.  Under  these  dicnmstancee  it  was  very  properly  held 
that  the  decedent  and  train-diroatcher  were  not  co-employees;  that  the  lat- 
ter occupied  properly  the  podtfon  of  a  vice-principal,  and  that  theiefore  the 
company  defendant  waa  liable  for  the  injury  whicn  bad  been  done. 

The  principal  case  might  seem  at  first  sight  to  be  in  conflict  also  with  the 
doctrine  of  Fuller  e,  Jewett,  80  N.  Y.  46 ;  1  Am.  and  Eng.  R.  R  Cas.  10*. 
But  a  little  conrideration  will  serve  to  show  that  these -authorities  are  clearly 
distinguishable.  In  Fuller  s.  Jewett  the  point  raised  was  whether  the  ma- 
chiDiBtB  of  a  railroad  company,  who  are  employed  to  manufacture  and  repair 
its  engines,  are  properly  to  be  considered  co-employeea  of  engineers  employed 
*o  run  those  engines.  The  decision  was  that  they  were  not,  and  althou^ 
10  very  satisfaiSory  reason  is  given  for  that  decision,  "  - —  — —"— i-i-  -» 
the  ground  that  machinists  ai3  ennneers  are  not  en^ 
eral  businees,  and  under  one  executive  i 
in  this  o^ioD  by  niaay  authorities. 

Ford  V.  Fitchburg  R  Co,,  14  Gray,  4«;  Houston,  etc,  R  Oo,  *.  Dun- 
ham, 49  Tex.  181;  Chicago,  etc.,  R  Co.  e.  J^ackson,  55  Bl.  492;  Lewis*,  St. 


no  very  satisfaiSory  reason  is  given  for  that  decision,  it  was  presnmably  oa 
the  ground  that  machinists  ai3  ennneers  are  not  en^ged  in  the  same  gen- 
eral businees,  and  under  one  executive  management.    The  court  was  sappOTted 
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Louis,  etc.,  R.  R  Co.,  S9  Ho.  49S;  Kuibm  Pacific  Rj.  Co.  e.  Little,  19  Ean- 
BOS,  287;  niinoii,  etc.,  R.  R.  Co.  v.  Welch,  53  Ho.  188;  Oolorkdo,  etc.,  R. 
Co.  e.  Ogdeu,  8  Col.  4S9:  Cnmberluid  Vallej  R.  Co.  e.  State,  44  Hd.  S83; 
Sbumj  e.  Androscoggin  Mill*,  66  He.  430 ;  Chicago,  etc. ,  R  Oo.  v.  Gregorj, 
S8  DL  VJi;  Bridges  c.  Bt.  L.,  L.  H.,  etc,  R.  R.  Co.,  6  Mo.  App.  869.  Al- 
tbongh  eee  to  the  coatrar;.  Hard  e.  Vt.,  etc.,  R  R  Co.,  83  Hd.  411;  Loeg 
e.  Pacific  R  R,  65  Mo.  336;  Hanvillc  e.  Cleveland,  etc.,  R  Co.,  11  Ohio 
BL  417;  McAndrewB  o.  Burne,  89  N.  J.  L.  117;  Columbus,  etc.,  R  Co.  e. 
Arnold,  81  Ind.  174;  Walleie.  8.  E.  R  R  Co.,2  Horls.  dt  Colt.  ITS;  KiUeae. 
Faxon,  laS  Haas.  48S;  Hamath;  o.  Hortbeni  R.  R  Co.,  46  Md.  380. 

In  the  priocipaL  case  such  a  contention  was  clearl;  impossible.  The  tele- 
graph operator,  the  conductor,  the  eegineer  and  the  piaintifTs  decedeut,  who 
waa  a  fireman,  were  beyond  all  peradventure  engaged  in  one  general  emploj- 
tnent,  and  under  one  executive  manairemeDt.  They  were  in  other  words  ul 
co-employees,  and  for  an  injury  occasioned  by  the  negligence  of  either  or  any 
of  them  to  another  the  company  defendant  was  therefore  clearly  not  liable. 
Cr.  note  to  Holden  v.  Pitchburg  R  R.,  2  Am.  and  Eng.  R  R  Cas.  94. 

As  to  liability  of  the  master  for  negligence  or  incompetency  of  employee 
who  has  charge  and  direction  of  other  employees,  see  Murphy  v.  8t,  Louia, 
etc.,  R  R  Co.,  9  Am.  and  Eng.  R  R.  Cas.  88;  McDermott  v.  Hannibal,  etc., 
R  R  Co.,  a  Am.  andEng.  R  R  Cas.  85;  Hicbigan,  etc.,  R  R  Co.  e.  Gil- 
bert, a  Am.  and  Eug.  R  R  Cas.  380;  Bojle  v.  Chicago,  etc,  R.  R  Co..  3 
Am.  and  Ens.  R  R  Cas.  284;  Rosa  e.  Chicago,  etc.,  R  R.  Co.,  2  Am.  and 
Eog.  R  R  Oas.  640;  Da;  «.  Toledo,  etc.,  R  R  Co.,  3  Am.  and  Eog.  R  R 
Cas.  130. 

As  to  who  an  fellow-aerrants,  see  Walker  e.  Boston,  etc,  R  R  Co.,  1 
Am.  and  Eng.  R  R  Cas.  141 ;  Fuller  e.  Jewett,  1  Am.  and  Bng.  R  R  Cas. 
109;  Cone  p.  Delaware,  etc,  R  R  Co.,  3  Am.  and  Eng.  R  R.  Cas.  S7;  Henry 
V.  StatenlalandRRCo.,  3Am.  andEng.  RRCas.60;  Speed  e.  Atlantic, 
etc.,  R  R  Co.,  2  Am.  and  Eng.R  R.  Cas.  77;  Cowlese.  Richmond,  etc,  R 
R.  Co.,  a  Am.  and  Eng.  RR  Gas.  90;  Holden  e.  Fitcbburg  R  R  Co.,  2  Am. 
(knd  Eng.  R.  R  C&s.  94;  Day  e.  Toledo,  etc,  RR.  Co.,  3  Am  and  Eng.RR 
CasL  126 ;  Smith  v.  Potter,  3  Am.  and  Eng.  R  R  Cas.  140 ;  Michigan,  etc, 
R  R  Co.  0.  Qilbert,  2  Am.  and  Eeg.  R  R.  Cas.  380;  Boyle  v.  Chicago,  etc., 
R  R  Co.,  a  Am.  and  Eng.  R.  R  Cas.  384;  Ross  e.  Chicago,  etc,  R  R  Co., 
2  Am.  and  Eng.  R  R  Cos.  UO;  Farley  v.  Chicago,  etc.,  R  R.  Co.,  2  Am. 
and  Eng.  R  R  Cas.  108;  Day  o.  Toledo,  etc.,  R  R  Cc,  3  Am.  and  Eng.  R 
R  Cas.  laS. 


PmBBUBG,  OlBODWATI  AHD  St.  LoUIB  Rt.  Co. 


GeOBQE  HEin>BB80II. 

(Advance  Cai»^  Ohio.    Febrvntry  38,  1682.) 

When  th«  raperiotendent  of  a  railroad  company  has  made  an  order  as  t» 
tha  managemeDt  of  a  particular  train,  which  order  will  be  reasonable  or  un- 
reasoaablo  according  to  tha  drcnmataaces  under  which  it  is  to  be  enforced, 
the  question  whether  in  any  particular  case  such  order  is  to  be  deemed  reaa- 
onable  or  nnreasonable  ia  a  question  of  mixed  law  and  fact,  to  be  determin- 
ed by  tbe  jury  under  proper  Instmctiona. 
S  A.  A:  B.  R  Caa.— SI 
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plojeea  to  leccfar  dunwea  for  panoBal  iDJoriea  snatuned  bj  tbe  oforce- 
mnit  of  ma  ord«r  mAcle  oj  tbe  mperinteaooit  of  tiw  oompaaj  u  to  the 
mutagODait  of  «  puticnUr  trun,  which  order  was  imnuonable  ■ 


mrsBusa,  etc.,  bt.  co.  e.  hendebsoit. 

Wben  Ml  action  fa  toonght  agunat  •  railroad  coapany  bj  one  of  ita  em- 

_. . > , '-"--'— iea  BOrtMned  by  thf      - 

t  of  tiw  oompaay 
„  ,  ir  was  imnaaonabli 

enforcement  ot  the  aame  «aa  dangeroua  to  auch  employee,  the  fact  that  the 
negligence  of  a  feUow-aeiTuit  of  the  injured  person,  while  executing  auch 
order,  coutribotad  in  [wodiicing  tbs  injury,  affords  no  defence  to  tbe  action. 

Ebbob  to  the  District  Conrt  of  Harrison  Connly. 

HendenoD  brought  Bnit  in  the  Con^  of  Common  Fleas  of  Har- 
rison Conntj  agunst  the  Pittshnre,  Cincinnati  and  St.  Louis  Ry, 
Co.  He  was  alaborer  in  the  employ  of  the  company  upon  a  con- 
Btmction  train  which  was  on  the  main  track  of  the  railroad,  in  a 
deep  rock  cnt,  npon  a  heavy  cnrve  in  the  road.  While  he  and  the 
other  laborers  were  at  work  loading  the  train  with  gravel,  a  freieht 
train  which  was  on  its  r^olar  time  was  mn  into  the  construction 
trun  without  waming^of  any  sort,  and  by  the  wreck  which  resulted 
from  the  collision,  Henderson  was  driven  against  the  ro6ks,  two 
or  three  of  his  ribs  were  broken,  his  shoulder  was  dislocated,  and 
he  was  permanoitly  injured.  The  action  was  brought  to  recover 
damages  for  the  injuries,  and  in  the  court  of  common  pleas  there 
was  a  verdict  and  judgment  in  his  favor  for  $3000,  wliich  judg- 
ment was  affirmed  m  the  district  court,  and  tlus  petition  in  error 
was  filed  to  reverse  the  original  judgment  as  well  as  the  judgment 
of  affirmance.     Tbe  record  oontains  all  the  evid^ice. 

Construction  truns  have  no  place  on  the  schedule  or  time-table, 
and  by  the  printed  roles  of  the  company  it  is  required  that  they 
shall  he  kept  out  of  the  way  of  all  regnlar  trains,  freight  as  weU 
as  passenger,  clearing  tiieir  time  at  least  ten  minutes,  and  it  is  the 
duty  of  t£e  conductor  of  the  construction  train  to  observe  the  time 
of  all  trains  and  obey  the  role.  This  rule,  however,  may  be  sus- 
pended as  to  freight  trains  by  special  order  of  the  superintendent 
of  the  railroad  company,  whenever  he  sees  fit  to  do  so,  in  which 
case  it  is  the  duty  oi  the  conductor  of  the  construction  train, 
where  such  train  is  being  loaded  on  the  main  track,  to  keep  the 
train  in  its  place  and  sena  a  man  with  a  proper  signal  to  notify  ap- 
proaching freight  trains. 

In  this  instance  the  superintendent  bad  made  such  special  order, 
and  the  conductor  of  the  construction  train,  keeping  nis  train  on 
the  track,  had  sent  a  flagman  to  notify  the  approaching  freight 
train ;  but  the  fiagman  performed  his'duty  so  n^ligently  and  im- 
properly that  the  engineer  of  the  freight  train  understood  his  acts 
as  an  order  to  go  ahead  and  not  stop.  The  engineer  says  the  flag- 
man stood  several  yards  from  the  railroad  track,  holding  the  flag 
down  at  his  side  with  one  hand  and  making  motion  with  the  other 
as  for  a  foward  movement.  In  this  way  tbe  injury  was  occasioned, 
without  any  negligence  on  the  part  of  the  plamtif.     It  would 
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have  tkken  eix  miuiitee  to  move  the  conBtructioD  tnSa  to  a  eide 
track  from  the  place  wliere  it  stood  on  the  main  track. 

BaiTott  was  aupwiDteDdwit  of  the  conipan;.  He  testified: 
*'  There  are  general  printed  mlee  for  all  truns,  made  in  order  to 
promote   the  Bafoty  of  persons  and  property,     I   establish  these 

Srinted  ralee.  I  am  the  supwior  officer  for  that  purpose  on  this 
iviaion.  I  give  spedal  orders  and  private,  instmctions,  as  I  think 
neceesary,  to  ananl  or  diar^ard  the  general  rules.  .  .  .  They  are 
not  printed.  .  .  .  ConBtracdon  trains  cannot  occnpy  the  main 
track  witliont  special  iafitmctionfi.  It  is  the  duty  oi  the  eoDdttctr 
ors  of  constmction  trains  to  protect  their  trains.  I  gave  special 
order,  which  annidled  the  geaend  mle  as  to  oonetmcdoa  trains, 
allowinf  them  to  stand  on  the  track  until  the  arriral  of  height 
trains,  Sy  sending  track  a  flagman  to  notify  approaching  trains.    I 

five  spedal  ortfers  to  oonstn^on  lavne  where  to  work,  and 
irect  t^em  by  q)ecial  orders  from  tima  to  time,  by  fealagnm  or 
otherwise." 

Lowen  WW  boas  of  the  laborers  employed  on  the  constraotion 
trwn.  He  hired  and  disclui^ed  the  men  and  regnlated  the  time 
and  manner  of  working.  "&  had  anth(»dty  to  require  that  the 
train  dionld  be  moved,  as  he  mif^t  duect,  wiUi  r^rence  to  the 
work,  but  it  was  no  put  of  his  duty  to  ofaserre  tixo  time  of  ap- 
proaching trains,  that  matter  being  confided  exclnsively  to  the 
oonductor.  He  was  in  the  oabooee  until  &»  freight  train  was 
within  a  few  feet  of  the  constroction  trMn,  and  Barely  escaped 
«erions  injnry,  bat  eeveml  perwms  beside  Henderson  were  injured. 

In  the  amended  petition  the  n^igenee  of  the  enperintendent. 
**  boss,"  and  the  conductor  of  the  eonstmotion  traio,  v  stated,  and 
the  answer  is  a  denial. 

J.  Dunbar,  for  plaintiff  in  eiTor. 

The  duty  implied  as  incident  to  die  emplovment,  and  the  qaes- 
tion  whether  tne  special  order  was  reasonable,  were  qneations  of 
law.  5  Ohio  St.  567 ;  43  111.  431.  The  ezc^on  to  the  charge 
was  sufficient.  10  Ohio  St.  226;  29  Ohio  St.  452;  83  Ohio  St. 
415. 

J.  M.  Estep,  tor  defendant  in  error. 

Negligence  is  for  the  jurr.  8  Ohio  St  580 :  18  Ohio  St.  66  ; 
S3  Ohio  St.  10 ;  24  Ohio  St.  689,  668 ;  28  Ohio  8t  23 :  81  Ohio 
St.  480;  33  Ohio  St.  66 ;  35  N.  Y.  10 ;  58  N.  T.  456  ;  77  N.  Y.  72; 
Shearman  &  R.  on  NqK.  §  II.  Bulee  mnst  be  reasonable.  Shear- 
man &  R.  on  N^.  §  98 ;  36  Ohio  St.  226.  Negligence  complained 
of  is  negligence  of  company.  Shearman  &  R  on  Neg.  g  89 ;  33 
Ohio  St.  468 ;  73  N.  Y.  40 ;  81  N.  Y.  206 ;  42  Md.  117, 136 :  6 
Bing.  716.  Employee  takes  no  risk  of  neglig^ioe  of  oompany.  lb,; 
3  Ohio  St.  301 ;  31  Ohio  St.  287 ;  17  Ohio  St.  197 :  36  Oluo  St. 
221;  Shearman  &  B.  on  Neg.  §§  6,  10,89;73  N.Y.40;  63  N. 
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Y.  553.  EzoeptionB  to  charge  in  grose  and  hence  insufficient.  25 
Ohio  St  584:  80  Ohio  St.  105  ;  32  Ohio  St.  77;  21  Wall.  158. 

Oket,  C.  J. — Where  a  servant  eoBtains  injury  hy  the  negligence 
of  hia  master,  the  master  is  liable  in  an  action  by  the  servant  for 
damages.  A  breach  of  doty  by  the  master  is  not  one  of  the  risks 
which  one  assumes  in  eutenng  upon  the  employment  of  another. 
This  breach  of  duty  may  consist  in  employing  other  serrantf  who 
are  incompetent,  in  providing  unsafe  machiueiy  and  structures,  in 
failing  to  notify  the  servant  of  peculiar  dangers  known  to  himself 
but  not  to  the  servant,  or  in  needlessly  pUcing  the  servant  in  a 
place  of  danger. 

Ab  corporations  act  only  through  agents,  it  sometimes  becomes 
important  to  determine  wluit  persons  stand  in  such  relation  to  it  as 
that  their  negligence  shall  be  deemed  the  n^ligence  of  the  cor- 
poration, or,  as  sometimes  expressed,  who  is  to  be  r^;arded  ax 
mffl«ly  a  servant  of  the  corporation,  and  who  is  in  le^  effect  the 
master.  Upon  this  subject  the  cases  are  by  no  means  in  harmony 
(Pierce  on  RaiL  [ed.  of  1881],  867 ;  2  Thompson  on  Neg.  Oh.  XX.; 
11  Reporter,  42,  207,  591 ;  21  Am.  L.  B^.  76) ;  but  it  is  unneces- 
sary to  enter  upon  any  extended  examination  of  them.  No  doubt 
can  be  entertained  that  one  standing  in  the  relation  to  the  com- 
pany sustained  by  Barrett,  being  the  superintendent  of  the  com- 
pany, and  clothea  with  power,  at  his  own  discretion,  to  make  and 
suspend  rules  to  regulate  the  ninuing  of  all  the  trains  on  the  road, 
is  to  be  regarded,  in  a  case  of  this  sort,  as  in  legal  effect  the 
master.  And  where  one  so  in  l^al  effect  master,  makes  a  special 
order  with  respect  to  the  management  of  a  particular  train,  which 
is,  under  the  circumstances,  unreasonable,  and  by  the  execution  of 
such  order  a  servant  of  the  corporation,  himself  without  fault,  is 
injured,  it  will  be  no  answer  to  the  action  of  the  injured  party 
against  the  corporation  to  say,  that  the  immediate  cause  of  the  in- 
jury was  the  negligence  of  a  fellow-servant  of  such  injured  party 
m  the  execution  of  the  unreasonable  order.  Chicago,  etc.,  K.  Co. 
V.  McLallen,  84  lU.  109 ;  Chicago,  etc,  K.  Co.  v.  ]£)randa,  93  111. 
302 ;  Hough  v.  Ky.  Co.,  100  U.  S.  213 ;  Fuller  v.  Jewett,  80  N.  Y. 
46 ;  1  Am.  and  Eng.  R.  K.  Cas.  109 ;  Smith  v.  Oxford  Iron  Co.,  42 
N.  J.  L.  467 :  Ohio  and  M.  R.  Co.  v.  Collam,  73  Ind.  261 ;  4  Am. 
and  Eng.  R.  R.  Cas. :  Patterson  v.  Pittsbui^,  etc.,  R.  Co.,  76  Pa. 
St.  389 ;  Cumberland,  eta,  R.  Co.  v.  The  State,  44  Md.  283 :  Ford 
V.  Fitchburg,  etc,  R.  Co.,  110  Mass.  240 ;  Berea  Stone  Co.  v.  Kraft, 
31  Ohio  St.  287 ;  Lake  Shore,  etc.,  R.  Co.  v.  Lavalley,  86  Ohio  St. 
221:  4  Am.  and  Ene.  R.  R.  Oaa. 

Whether  a  rule  of  a  raili-oad  company  is  or  is  not  a  reasonable 
rule,  is  in  many  cases  a  question  of  law ;  but  in  this  case  it  cannot 
be  affirmed  as  a  matter  of  law  that  the  spedal  order  made  by 
superintendent  Barrett  was  reasonable.  On  the  contrary,  whether 
such  order  was  reasonable  or  unreasonable  was  a  question  of  mixed 
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law  and  fact  proper  for  the  detennination  of  the  jniy,  in  view  of 
the  circttmBtances  under  which  the  order  was  to  be  ezecnted,  and 
Qpon  proper  inetnictions  as  to  the  law.  The  jury  found  that  the 
order  was  unreasonable,  under  the  circnmetancee,  and  we  are  not 
prepared  to  say  that  the  finding  was  wrong. 

Objection  is  made  that  the  court  permitted  the  petition  to  be 
amended  after  the  evidence  was  closed,  and  also  permitted  the 
jury,  after  the  verdict  was  announced,  to  retire  for  the  purpoae  of 
correcting  it.  But  these  matters  rested  in  the  discretion  of  tlie 
court,  which  eeeme  to  have  been  exercised  in  fnrtherauce  of 
justice.  Aud  as  to  the  request  to  charge  and  the  charge  given  to 
the  jury,  the  exception  was  general  and  not  specific,  and,  looking 
to  the  whole  record,  we  cannot  say  the  action  of  the  court  was  so 
prejudicial  to  the  company,  in  any  respect,  as  to  affOTd  ground  of 
reversaL 

Judgment  sfiirmed. 

Beanote,  p.  SSS. 


Thb  Fimsaaa,  Oinoinsati  and  St.  Loan  Kt.  Oo. 

V. 

Albkbt  M,  Kabhet. 

(^dwMM  Oam,  Oh».    JTonA  S7,  1888.) 

An  engineer  and  brakeman  are  feltow-Berrants,  enffsged  in  a  cotmnon  aer* 
vice.  A  raUioad  compan;  is  not  responrible  to  ■  biakeman  for  an  injuiy 
OGC^oned  by  the  negugence  of  the  engineer. 

C.  N.  Ulds  and  Lorenzo  English,  for  plaintifi  in  error. 
Walter  B.  Page  and  T.  E.  I^well,  for  defendant  in  error. 

On  the  3d  of  Aogast,  1871,  the  plantiff  below  was  employed  as 
a  brakeman  on  a  tr^a  of  freight  oars  of  the  defendant  running 
from  Cotnmbns,  Ohio,  to  Dennison,  Ohio,  under  the  management 
of  a  conductor,  an  engineer,  a  fireman,  and  two  brakemen.  On 
approaching  Fataekala  station  the  train  was  moving  at  the  speed 
of  about  fifteeu  miles  per  hour  when  a  fiag  signal  from  the  station 
was  given  to  slow  the  tr^n  for  orders,  -Merenpon  the  engineer, 
by  a  single  blast  of  the  locomotive  whbtle,  signalled  the  application 
of  brakes  by  the  brakemen,  aud  thereby  the  speed  of  uie  train 
was  reduced  to  six  or  eight  miles  per  hour  when  opposite  the  sta- 
tion house.  While  moving  at  this  rate  the  engineer  received  dis- 
patches from  the  station  agent,  and  also  orders  to  proceed  without 
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BtoppDg  tX  the  station,  wlierenpon  b;  two  blasts  of  the  whistle  the 
engineer  signalled  the  removEu  of  the  brakes  by  the  brakemen. 
Wmle  the  plaintiff,  in  obedience  to  the  signal,  was  engaged  in  re- 
movii^  brakes,  and  before  a  reasonable  time  for  the  removal  bad 
elapsed,  the  engineer  applied  steam  to  the  engine  so  violently  as  to 
br^tk  and  separate  the  train  at  the  conpling  of  the  cars  where  the 
plaintiff  was  engaged  in  removing  biukee,  whereby  the  phiintiS 
was  thrown  from  his  feet  and  fell  between  the  cars  and  was  there- 
by very  serioaely  injured,  so  that  it  became  necessary  to  amputate 
his  left  leg  above  the  knee,  and  three  toes  from  the  right  foot. 

In  stating  his  cause  of  action,  the  plaintiff  alleged  in  the  petition, 
unone  other  things,  the  following : 

"  This  plaintiff  states  that  it  then  and  there  became  the  dnty  of 
this  plaintiff,  when  on.  said  train  of  cars  as  brakenian  as  aforesaid, 
to  obey  and  carry  out  in  a  prompt  and  reasonable  manner  all 
orders  or  commands  given  to  him  in  any  manner  by  the  engineer, 
■then  and  there  handling,  operating,  and  controlling  the  locomotive 
attached  to  said  train  of  cars,  and  hauling  the  same  from  Co- 
lumbus to  Dennison,  as  aforesaid,  in  reference  to  putting  on  or 
letting  off  the  brakes  attached  to  tJie  cars,  making  up  and  forming 
said  train  of  cars  bo  hauled  and  moved  by  said  locomotive,  and  that 
in  said  employment  of  brakeman  on  said  train  he  was  under  the 
command  and  order  of  said  engineer,  and  theref(»e  compelled  to 
obey  the  orders  and  commands  mven  by  said  engineer  to  him  in 
reference  to  using  said  brakes  in  the  starting  or  stopping  said  train 
of  care;  and,  as  above  stated, in  said  operating,  hauling,  and  moving 
said  locomotive  and  train  of  cars  attached  thereto,  said  en^neer 
was  in  all  respects  the  superior  of  this  plaintiff,  and  it  was  hie  dnty 
to  give  <Hden  and  commands  to  plaintiff  when  on  said  torn  of  cars, 
in  reference  to  the  time  and  place,  and  under  what  eireametances 
said  brakes  should  be  applied  to  the  stopping  or  impedii^  the  speed 
of  said  train,  and  when  the  same  should  be  let  off  or  &06en^  in 
order  that  the  train  might  be  enabled  to  move  at  a  greater  rate  of 
speed.** 

The  plaintiff  further  eavs  that  said  injuries  were  so  inflicted 
upon  him  without  any  fault,  neglect,  or  carelessness  on  his  part, 
and  whilst  he  was  in  the  proper  discharge  of  his  duties  as  a  brake- 
man  on  said  train  of  cars  aforesaid,  in  an  ordinary',  careful,  and 
prudent  manner,  and  plaintiff  avers  that  said  injuries  were  so  in- 
flicted upon  him  as  hereinbefore  stated  by  reason  of  the  n^Ugence, 
default,  and  want  of  proper  care  and  caution,  and  by  reason  of  the 
rashness,  n^ligence  and  carelessness  of  the  said  engineer,  who  had 
charge  of  the  said  locomotive,  its  movements,  management,  and 
control  as  aforesaid,  and  who  gave  said  order  and  commands  to 
plaintiff,  and  the  said  injuries  were  caused  by  the  said  engineer  as 
aforesaid,  by  his  sudden  and  rapid  starting  of  said  locomotive  and 
cars  in  motion,  without  signal  or  warning  to  plaintiff  or  other  em- 
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ployeee,  and  without  the  said  engineer  waiting  a  saEficient  or  reason- 
able time  to  enable  plaintiff  to  obey  and  carry  ont  his  order  or 
command  to  let  oS  or  loosen  brakes  as  aforesaid  ;  in  all  wliich,  said' 
engineer  wbs  gnilty  of  the  most  groaaly  negligent,  improper,  rash, 
and  careleBB  condact,  which,  as  aforeeaid,  was  the  sole  canee  of  the 
infliction  of  said  injariefl  upon  plaintiff  hereinbefore  stated. 

The  defendant,  by  its  answer,  denied  that  the  engineer  was  gmlty 
of  carelesBnees  or  negligence  as  chained  in  the  petition,  and  also, 
"that  in  virtue  of  said  employment  he  (plaintiff)  thereby  became, 
and  was  in  fact,  subject  to  the  orders  ana  control  and  direction  of 
the  engineer  of  said  freight  train,  or  that  said  en^neer  thereby 
became,  and  was  in  fact,  in  all  respects  his  superior  ilpon  said 
train,  whose  orders  and  commands  he  was  in  all  respects  bound  to 
obey.  On  the  contrary  thereof,  the  defendant  avers  that  said  train 
was  on  said  day  under  the  charge  and  control  of  a  conductor,  who 
was,  as  such  conductor,  the  superior  of  both  said  engineer  and 
brakeman,  and  whose  orders  and  commands  both  said  engineer  and 
brakeman  were  alike  bound  to  obey  in  said  common  service  and  in 
BTibordination  to  said  superior  servant  of  said  defendant." 

In  the  answer  the  plamtiff  replied  as  follows :  "  That  this  plain- 
tiff admits  that  there  was  on  ajid  connected  with  said  train  oi  cart 
mentioned  in  plaintiff's  petition  a  condnetor,  who  was  the  snperior 
of  plaintiff,  and  in  reference  to  the  time  of  starting  said  train  at 
stations  where  it  stopped  was  the  superior  of-  said  engineer,  bat 
plaintiff  says  that  in  all  respects  as  to  the  starting,  stopping,  con- 
trolling, and  movements  of  said  engine  and  the  care  attached  there- 
to both  said  engineer  and  conductor  were,  in  all  respects,  the  sa- 
periore  of  plaintiff,  and  both  were  the  responsible  parties  in  cha^^ 
of  said  train  as  to  said  plaintiff  and  said  railway  company." 

On  the  trial  in  the  Common  Fleas,  a  verdict  and  jud^ent  were 
rendered  for  the  plaintiff,  A  bill  of  exceptions,  containing  all  the 
testimony  and  the  charge  of  the  court,  was  made  part  of  the  record. 
The  judgment  of  the  Common  Pleas  was  affirmed  in  the  district 
court,  and  this  proceeding  is  prosecuted  by  the  railroad  company 
to  reverse  both  jnds^ents. 

McIlvaink,  J.— -The  principles  of  law  in  relation  to  the  liability 
of  a  master  for  an  injury  to  his  servant  while  engaged  in  the  per- 
formance of  dntiee  under  his  employment  have  been  so  frequently 
considered  and  declared  by  this  court,  and  upon  such  varied  state- 
ments of  fact,  that  one  might  be  justified  in  assuming  that  the  law 
npon  this  subject,  in  all  its  bearings,  has  been  fully  settled.  The 
respective  rignts  and  duties  of  employer  and  employee,  sound  in 
contract.  The  employer  implicitly  engages  to  use  reasonable  care 
and  diligence  to  secure  the  safety  of  t£e  employee,  and  among 
other  things  to  exercise  reasonable  care  in  the  selection  of  prudent 
fellow-servants.  He  also  engages  that  every  one  placed  in  authori^ 
over  the  servant,  with  power  to  control  and  direct  him  in  the  per- 
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formance  of  Iiis  datiee,  will  exercise  reasoDable  care  in  providing 
for  his  eafetj",  whether  such  enperior  be  a  fellow-eervant  or  not,  in 
the  ordinary  sense.  The  snperior  in  his  relation  to  the  sabordinate 
servants  is,  in  the  language  of  Jndge  Day,  in  Eailway  Co.  v. 
Lewis,  33  Ohio  St.  196,  the  alter  ego  of  the  master.  This  doctrine, 
which  imputes  to  the  master  the  negligence  of  a  servant  to  whom 
he  has  del^jated  authority  over  other  servants,  has  been  firmly  in- 
grafted in  the  jnrispnidence  of  this  State  ever  since  the  case  of 
The  Little  Miami  E.  B.  Co.  i>.  Stephens,  20  Ohio  R.  416.  See 
also  C,  C.  and  C.  E.  R.  Co.  v.  Keary,  3  Ohio  St.  201,  and  L.  S.  and 
M.  8.  R.  R.  Co.  V.  Lavally,  36  Ohio  St.  221,  and  cases  therein 
cited. 

On  the  other  band,  the  servant  assumes  all  ordinary  risks  of  the 
employment  against  which  ordinary  care  on  the  part  of  the  master 
does  not  provide ;  and  among  the  risks  thus  assumed  by  the  ser- 
vant are  those  which  may  resnlt  from  the  carelessness  or  negligence 
of  fellow-servants.  Indeed,  in  the  case  before  us,  it  is  not  claimed 
by  the  defendant  in  error  that  the  railroad  company  should  be  held 
liable,  if  it  were  free  from  negligence  actual  or  imputed ;  and  it  is 
considered  that  sach  would  be  the  case  if  the  engineer  and  himself 
were  fellow-eervanta  in  a  common  employment.  Nor  is  it  denied 
by  the  railroad  company  that  it  would  be  liable  if  the  injuries  of 
the  defendant  in  error  were  caused  by  the  carelessness  of  one  of 
its  employees  who  was  intrusted  with  power  to  control  and  direct 
the  d^endant  in  error  in  the  discbarge  of  his  duties  in  their  com- 
mon employment. 

The  contention  between  the  parties  is  not  whether  a  fjiven  prop- 
osition is  or  is  not  law,  but  rather  as  to  a  question  of  mixed  fact  and 
law,  namely,  whether  such  relation  of  superior  and  sabordinate  ex- 
isted between  the  engineer  of  the  train  and  the  defendant  in  error  as 
rendered  tlie  plaintifi  in  error  responsible  for  an  injair  to  the  latter 
caused  by  the  carelessness  of  the  former.  The  case  is  one  for  the 
application  rather  than  the  definition  of  legal  principles.  We  must 
therefore  ascertain  the  exact  relation  which  existed  oetween  the  en- 
gineer and  the  defendant  in  error.  They  were  both  servants  of  the 
railway  company  engaged  in  a  common  employment,  to  wit :  the 
operation  of  a  single  train  of  cars.  The  service  of  the  engineer  was 
confined  to  the  care  and  management  of  the  engine,  the  motive  power 
of  the  train,  while  the  defendant  was  employed  upon  the  cars,  and  his 
duty,  among  other  things,  was  to  tighten  and  loosen  the  brakes 
upon  the  cars.  Although  the  dnties  of  these  servants  were  not 
identical,  yet  as  the  services  of  each  were  necessary  to  the  accom- 
plishment of  a  dngle  purpose — namely,  the  movement  of  the  train 
— they  were  fellow-servants  in  a  common  employment,  so  that  if 
this  relation  and  none  other  existed  between  them  the  risk  of  in- 
jorv  to  either  by  the  carelessness  of  the  other  was  assumed  by  each, 
and  the  common  master  and  employer  would  not  be  liable.    See 
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"Wliftalan  v.  M.,  R.  and  L.  E.  E.  R..  8  Oliio  St.  249 ;  Manville  v. 
C.  and  T.  B.  K.  Co.,  11  Ohio  St.  417 ;  P.,  Ft.  W.  and  C.  Ry.  Co.  v. 
Devenney,  17  Ohio  St  198 ;  Kumber,  Adm'r  of  Larken,  ».  Junc- 
tion R.  R.  Co.,  S3  Ohio  St.  150. 

This  brings  ns  to  inquire  whether  there  was  such  relation  of 
superior  and  sabordinate  ezieting  between  the  engineer  and  brake- 
man  as  to  render  the  common  employer  responsilne  for  injurieB  to 
the  latter  caused  by  the  negligence  of  the  former.  The  crew  con- 
sisted of  a  conductor,  engineer,  fireman,  and  two  brakemen.  IJn- 
SeBtionably  the  ti'ain  was  nnder  the  control  of  the  conductor,  and 
the  train  hands  were  enbject  to  his  control  and  direction.  By 
the  mles  of  the  company  "  conductors  are  required  to  see  that 
brakemen  are  attentive  to  duty.  Two  brakemen  must  at  all  times 
be  stationed  on  the  top  of  the  cars  of  each  freight  train  when  the 
train  k  in  motion.  Tne  speed  of  freight  trains  mnst  be  governed 
by  the  nse  of  brakes  when  descending  grades" — was  not  to  exceed 
fifteen  miles  per  hour.  "  Conductors  of  all  trains  are  required  to 
keep  a  brakeman  on  the  last  car  while  the  train  is  in  motion." 
"  Freight  conductors  are  required  to  ride  on  a  part  of  their  train 
where  they  can  see  that  their  men  attend  to  their  duties,  can  signal 
them  on  descending  grades,  and  can  assist  in  applying  the  brukes 
in  case  of  danger."  "  Brakemen  mast  nse  judgment  in  applying 
the  brakes  when  approaching  a  station  and  endeavor  to  stop  the 
train  at  the  right  pomt  without  the  necessity  of  the  engine  soand> 
iug  the  whistle." 

These  rules,  as  well  as  the  weight  of  all  the  testimony,  show  that 
brakemen  are  nnder  the  general  control  and  direction  of  the  con- 
dnctor. 

Indeed,  the  only  pretence  fonnd  in  the  testimony  for  the  claim 
of  defendant  in  error  that  brakemen  are  subordinate  to  the  engineer 
of  the  train  is  fonnd  in  the  fact  that  it  is  the  duty  of  brakemen 
to  observe  and  obey  certain  signals  given  by  the  engineer,  to  wit : 
Rnle  18.  "  One  long  blast  of  uie  whistle  is  the  warning  of  the  ap- 
proach of  a  train ;  one  short  blast  is  a  signal  for  putting  down 
brakes  and  stopping  the  train ;  two  short  blasts  for  releasmg  the 
brakes  and  starting  the  train ;  three  for  backing  the  train."  It  is 
contended  that  the  signals  are  in  the  nature  of  orders  or  commands 
which  the  engineer  is  authorized  to  give  to  brakemen,  which  they 
are  bound  to  obey  ;  and,  hence,  the  relation  of  superior  and  subor- 
dinate is  created.  A  majority  of  the  conrt  do  not  so  understand 
either  the  purp(»e  or  effect  of  the  rule.  These  signals  are  so  named 
properly,  and  are  intended  to  notify  all  concerned  of  the  thing 
signified.  They  are  addressed  to  the  conductor  as  well  as  brake- 
men,  and  it  is  tne  duty  of  the  conductor  to  see  that  brakemen  per- 
form the  duty  signified.  This  duty  is  imposed  upon  the  brakemen 
by  force  of  the  rule  itself,  and  not  by  virtue  of  any  authority  vested 
in  the  engineer  over  the  brakemen.    The  signal  is  a  mere  notice. 
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The  rale  is  the  order  of  the  company  to  the  brakemen  directly. 
Suppose  &  train  is  sig^Ued  b;  a  station  agent,  as  this  tniin  was,  to 
stop  for  orders.  It  thereby  becomes  the  duty  of  the  condnctor  as 
'well  as  of  each  employee  on  the  train  to  stop  for  orders ;  and  jet, 
no  one  can  contend  that  sach  station  agent  who  gives  ^e  signal  ie 
the  superior,  and  train  crew  eabordinate  employeeE  of  the  company 
within  the  meaning  of  the  mle  nnder  consideration.  A  yarie^  of 
signals  under  a  variety  of  circumstances  are  required  to  be  given 
by  different  employees  of  the  company  to  signify  that  an  occasion 
exists  for  the  performance  of  a  particular  datr ;  but  it  would  be 
absurd  to  hold  that  in  each  case  the  employee  giving  the  signal  is  a 
superior  servant,  to  whom  all  others  to  whom  information  is  thus 
communicated  are  subordinated  ;  so  that  the  company  would  be 
responsible  to  them  for  any  act  of  negligence  of  the  employee  who 
gave  the  signal,  whether  snch  negligence  was  in  giving  the  signal 
or  in  the  performance  of  other  duties. 

For  it  must  be  observed  that  negUgence  or  careleeeness  is  not 
affiiined  of  the  act  of  the  engineer  in  giving  either  the  signal  to 
tighten  the  brakes  or  to  loosen  them.  The  only  negligent  and 
careless  act  charged  against  him  was  in  forcing  the  engine  forward 
violently  without  giving  time  to  the  brakemen  to  loosen  the  brakes. 
The  signal  informed  the  brakeman  that  the  train  was  about  to  go 
forward.  The  mle  is,  "  Two  short  blasts  for  relieving  the  brakes 
and  starting  the  train."  The  matter  of  applying  the  steam  to  the 
engine,  and  starting  the  train  forward,  was  under  the  control  of  the 
engineer  alone,  and  although  we  think  upon  the  testimony  the  act 
was  recklessly  performed  and  caused  a  very  serions  injury  to  the 
brakeman,  it  was  nevertheless  within  the  risks  assumed  by  the  de- 
fendant in  error  when  he  engaged  with  the  plaintifiE  in  error  to 
discharge  the  duties  of  brakeman  on  the  train.  This  conclosion  of 
the  court  is  fully  sustained  by  the  supreme  court  commission  in  P., 
Ft  W.  and  C.  Ky.  Co.  tJ.  Lewis,  33  Ohio  St.  196.  That  case  vras  an 
action  bv  a  brakeman  against  the  railway  company  for  an  injury 
caused  by  the  negligence  of  the  ens^neer,  and  the  negligent  act 
complained  of  was  in  starting  the  train  while  the  brakeman  was  in 
a  dangerous  position  without  givingthe  required  signal.  We  refer 
to  the  very  able  opinion  of  Judge  Day,  without  quoting  from  the 
case  further  than  fourth  proposition  in  the  syllabus,  miich  reads 
as  follows :  "  Where  an  engineer  and  brakeman  were  employed  by 
a  railroad  company  in  operating  the  same  tram,  and  there  was  no 
evidence  to  prove  that  the  brakeman  was  placed  in  a  position  of 
subordination  to  the  engineer  other  than  what  may  be  implied  from 
the  rales  of  the  company,  requiring  the  engineer  to  give  certain 
signals  as  "anotice"  to  apply  or  loose  the  br^es,  and  requiring  the 
brakeman  to  manage  the  brakes  "according  to  circumstances  and 
the  signals  of  the  engineer,"  and  placing  the  brakeman  while  on 
the  train  in  subordination  to  the  conductor, — Held,  that  the  en- 
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gineer  md  brakeman  were  servanta  of  the  company,  enffftge*]  in  *■ 
oonuDOD  Bervice ;  that  the  relation  of  superior  and  sabordioate  did 
not  exist  between  them  ;  and  that,  therefore,  the  company  was  not 
responsible  to  the  brakeman  for  an  injury  occaeioDed  by  the  negli- 
gence of  the  engineer." 

True,  in  the  case  before  as  several  witnesees  testified  that  on  the 
road  of  plaintiff  in  error  brakemen  are  subordinated  to  the  engineer 
of  the  train ;  bnt  npon  the  whole  record  it  is  quite  evident  that  the 
information  of  the  witneasea  was  based  solely  npon  the  rules  above 
quoted  in  r^rard  to  the  giving  and  obeying  signals  for  setting  or 
relieving  brakes,  so  that  in  point  of  fact  this  case  in  this  respect  is 
exactly  similar  to  Lewis'  case,  and  a  majority  of  the  court  can  see 
no  good  reason  for  overruling  that  decision. 

Judgments  reversed  and  cause  remanded. 

Oket,  C.  J.,  dissenting. — A  railroad  company  is  liable  in  this 
State  for  the  negligence  of  a  conductor  cauaine  injurv  to  a  brake- 
man  upon  the  ground  that  the  company  has  placed  t^e  conductor 
in  a  position  of  superiority  to  the  brakeman.  But  there  is  no 
magio  in  the  word  conductor ;  and  if  the  brakeman  is  bound  to 
obey  the  orders  of  the  engineer  in  applying  and  loosening  brakes, 
as  he  clearly  is,  and  while  obeying  such  orders  is  injnred  by  the 
negligenoe  of  the  engineer,  it  is  dSficult  to  find  satisfactory  ground 
for  holding  that  the  company  is  not  equally  Hable.  Argument, 
however  ingenious,  based  on  a  distinction  between  such  cases,  has 
for  its  snmHtrt  no  valid  reason  and  is  necessarily  fallacious.  In  my 
opinion  the  law  of  this  State  is,  that  wherever  a  master  has  in  his 
employ  two  or  more  persons,  and  the  nature  of  their  employment 
is  sncD  that  one  is  required  to  give  orders  to  the  others,  who  are 
bound  to  obey,  and  while  doing  so  are  injured  by  the  negligence  of 
the  person  juaced  in  such  position  of  superiority  the  master  is 
liable;  and  it  is  immaterial  whether  the  negligent  person  was 
known  as  conductor,  engineer,  or  by  other  designation. 

In  this  case  the  company  is  clearly  liable  in  my  judgment  by  a 
just  application  of  the  principle  I  have  stated.  By  the  very  nature 
of  the  employment  the  brakeman  was  subordinate  to  die  engineer. 
But  that  view  is  much  strengthened  by  reference  to  the  "general 
mlee  for  mnning  trains,"  which  are  made  part  of  the  record.  In 
looking  into  those  rules  I  find  they  do  not  support  the  theory  that 
the  conductor  alone  is  superior  to  the  brakeman.  On  the  contrary, 
the  engineer  is  under  the  rules  of  the  company  in  manv  things  as 
much  superior  to  the  brakeman,  and  as  much  beyond  his  control 
or  advice,  as  the  conductor,  and  the  brakeman  is  quite  as  likelv  to 
be  injured  by  the  negligence  of  the  former  as  the  latter.  iTie 
company  speaks  as  emphatically  and  as  potently  through  the  en- 
gineer as  through  the  conductor.  Take  the  very  case  under  con- 
sideration.    Pataskala  was  not  a  regular  stopping  place  for  this 
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freight  train.  The  condactor  ^ve  no  signal  to  stop,  but  tlie  en- 
gineer, in  pursuance  of  a  rule  m  the  companT,  did  bivb  the  ai^ul 
tor  sach  pnrpoee.  The  rules  provide,  inter  alia :  "  One  short  Blast 
is  a  Bicrnal  for  patting  down  the  brakes  and  stopping  the  train ;  two 
short  I>la8t9  for  relieving  the  brakes  and  startrng  the  trun.  .  .  . 
When  the  signal  bell  on  engine  is  mng  bj  condactor  to  stop  at 
next  station  the  engineer  vill  answer  the  signal  with  two  snort 
whistles.  Engineers  will  also  give  the  same  signal  when  it  is  seen 
to  be  necessary  to  stop  at  a  station  at  which  he  has  not  been 
signalled  to  stop  by  the  conductor."  Engineers  "  will  be  held 
eqaally  responsible  with  the  condacton  in  case  of  any  violation  of 
the  rales  and  regnlations  of  the  road." 

Here  the  engineer  gave  the  signals  becaose  the  company,  by  fixed 
mlee,  commanded  him  to  give  tliem  withoat  waiting  for  any  order 
of  the  conductor,  and  the  brakeman  obeved  the  signals  becaose  it 
was  his  imperative  datv  to  do  so  under  tue  roles  of  the  company. 
And  the  same  rotes  which  reqoired  the  engineer  to  give  the  signals 
made  it  bis  dnty,  when  the  brakes  were  loosened,  to  pnt  on  more 
steam  so  as  to  increase  the  speed.  The  engineer  in  performing 
this  last  dnty,  however,  was  goilty  of  gross  negligence ;  he  started 
the  train  so  suddenly  as  to  break  it  into  three  sections  and  maim 
Canney  for  life ;  and  it  is  fair  to  Bay  that  Ranney  would  not  have 
been  injured  If  he  had  not  been  at  the  very  moment  obeying  the 
orders  of  the  company,  given  through  the  engineer,  to  loosen  the 
brakes. 

The  condactor  performed  no  office  whatever  at  or  before  reach* 
ing  Pataskala  station — there  was  none  for  Tn'm  to  perform.  The 
injury  would  have  happened  the  same  way  to  the  same  extent,  and 
from  the  same  cause — i.  e.,  the  negligence  of  the  company  acting 
throogh  the  engineer — if  the  conductor  had  been  absent  from  the 
train.  Shall  we  segregate  the  acts  of  the  eng^eer  performed  in 
the  few  moments  wnich  elapsed  from  the  time  of  giving  the  signal 
to  apply  the  brakes  until  the  ininiy  occurred,  holding  that  in  giving 
the  signals  he  was  the  company's  alter  ego,  and  ih  putting  on  more 
Bteam  a  fellow-servant  of  Kanney — his  right  hand  the  company, 
his  left  a  mere  fellow-servant  ?  Surely  there  is  no  real  foundation 
for  any  such  distinction. 

Ey.  Co.  V.  Lewis,  38  Ohio  St.  196,  was,  I  think,  wrongly  de- 
cided, and  of  the  same  opinion  were  two  of  the  five  judges  who 
heard  that  case,  and  the  view  of  die  majority  in  this  case  is  in  mj 
judgment  equally  erroneous, 

wbtis,  J.,  dissented  on  the  same  ground. 
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The  Houbtoh  and  T.  C.  R  R.  Co. 

V. 

John  Willie. 
(S3  Teaat  &portt,  818.    JTny  7,  IBSO.) 

In  «  (idt  aguDBt  a  rallws7  corporation,  Bervice  of  process  was  made  in 
August,  1874,  under  the  provisioiia  of  tho  act  of  February  7,  18C4  (Pasch. 
Dig.,  art.  4888),  "  by  leaviag  with  the  wUhia-nanied  defendant  the  H.  and  T. 
C.  R.  R.  Co.,  at  their  chief  ofBee  in  Houston,"  a  true  copy  of  the  citation  and 
the  accompanying  certified  copy  of  plaiatiff'B  petition.  On  the  propoBition 
that  a  motion  to  quash  the  eemra  ihonld  have  prevailed,  Sdd — 

1.  ThesecoDdHctionof  the  act  of  March  ai,  1S74,  entitled  "An  act  to  fix 
the  venue  in  certun  cases,"  and  the  second  secUon  of  the  act  of  April  17, 
1874,  entitled  "An  act  to  confer  jurisdiction  in  certain  cases,"  did  not  repeal 
by  implication  the  provisions  of  art  4888,  Pasch,  Dig.,  but  were  intended  to 
be  cumulative. 

S.  The  motion  to  quash  was  property  overruled. 

In  a  suit  for  damages  for  personal  injuries,  brought  by  a  brakeman  againrt 
a  railway,  in  which  the  unakitfulness  and  incompetency  of  the  engineer  were 
charged  as  causes  of  the  injury,  the  court  admitted  in  evidence  the  declara- 
tions of  the  engineer  to  the  pLsintiS,  to  the  effect  that  he  would  as  soon  run 
over  him  as  not.    Seld — 

1.  The  evidence  was  admissible,  as  a  circumstance  showing  the  want  of 
care  on  the  part  of  the  company  in  the  selection  of  him  as  its  engineer,  but  it 
should  have  been  so  restricted  by  appropriate  instructions  to  the  jury. 

3.  The  personal  malice  indicated  by  the  declaration,  if  the  cause  of  the 
injury,  would  not  render  the  company  liable  for  actual  damages  thus  inflicted 
on  a  fellow-servant,  and  the  jury  should  have  been  so  instructed. 

In  a  suit  for  damages  by  an  employee  of  a  nulway  company  for  injuries 
sustained,  which  permanently  disabled  him,  the  jury  were  instructed  that,  if 
they  found  for  plaintiff,  to  find  no  greater  sum  than  a  sum  which,  put  at  in- 
terest, would  produce  annually  a  sum  equal  to  the  difference  between  what 
plaintiff  could  earn  before  his  injury,  and  what  his  ability  would  be  restricted 
to  eamins,  in  consequence  of  the  injury.     Slid,  error. 

If  a  railway  company  is  not  guilty  of  uM^Ii^ce  in  the  selection  of  an  en- 
gineer, it  is  not  liable  to  his  fellow-servant  for  mjuries  resulting  to  each  fellow- 
servant  from  the  want  of  proper  core  on  the  part  of  the  engineer. 

Apfbaj,  from  Travis.  Tried  below  before  the  Hon.  E.  B. 
TimsBK. 

The  case  ia  Boffidently  stated  in  the  opinion. 

Hancock,  West  &  North,  for  appellant. 

I.  The  acta  of  March  21,  1874  ^Laws  of  1874,  81),  and  of  April 
17, 1874  (Laws  of  1874, 107),  regnire  service  of  citation  to  be  nuide 
on  the  president,  secretary,  treafinrer,  principal  officer  or  agent  of. 
a  corporation,  and  repeal  that  portion  of  article  4888  of  Faachal'B 
Digest  which  aatborized  another  mode  of  service.  Biyau  v.  Snnd- 
berg,  6  Tex.  424 ;  Bogen  v.  Watrone,  8  Tez.  65 ;  Stirman  V.  State, 
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21  Tex.  736 ;  Fayette  Co.  v.  Fairee,  44  Tex.  5]  7 ;  United  Statea  t». 
Case  of  Hair  Peiicils,  1  Paine  C.  C.  400 ;  Dean  of  Ely  v.  BUbb,  5 
Beav.  682 ;  Potter's  Dwarrie  on  Statntes,  164r-lB0 ;  Miflaouri  ». 
Severanee,  56  Mo.  378, 386, 387 ;  United  States  «.  Tvaen,  11  WalL 
88:  Harrington  v.  Rochester,  10  Wend.  548;  People  v.  Bort,  43 
Cal.  661 ;  Rex  v.  Cator,  i  Buir.  2026 ;  Kobinson  v.  Scshmidt,  48 
Tex.  17 ;  Korrifl  v.  Crocker,  13  How.  429 ;  EvanBville  v.  Bayard, 

39  Ind.  450 ;    Thorpe  V.  Schooling,  7  Nev.  15 ;   Ex  Parte  Smitli, 

40  Cal.  419;  Parrott  v.  Stevens,  37  Conn.  93;  Cumberland  v. 
Magruder,  84  Md.  881 ;  N.,  L.,  N.  R.  R.  Co.  v.  B.  and  A.  R.  R. 
Co.,  102  Mass.  386. 

II.  Appellant  is  not  liable  to  appellee  for  injariee  which  he  may 
have  received  from  the  engineer,  Cederbnrg,  by  reason  of  the  lat~ 
ter's  malicious  acts,  and  this  evidence  objedsd  to  was  iirelevant, 
and  calcnlated  to  prejudice  appellant  before  the  jury.  The  court 
refused  to  exclude  from  the  consideration  of  the  jnry  the  nncalled 
for  statement  of  appellee,  while  testifying,  to  the  effect  that  his  oo- 
eervant  had  said  to  nim  ^appellee)  just  before  the  accident,  "Too 
black  son  of  a  bitch,  I'd  jnst  as  soon  run  over  yon  as  not"  "Oedwp- 
bnrg  was  mad,  and  cnreed  me  when  I  told  mm  to  back  slowly." 
This  suit  is  brongbt  for  the  recovery  of  damages  caused  by  i^pel* 
lant's  negligence. 

IIL  In  order  that  a  servant  may  be  entitled  to  recover  damages 
from  his  master  for  the  acts  of  his  fellow-servants,  while  both  are 
in  the  dischai^  of  their  common  employment,  he  must  show  n^- 
ligence  on  the  part  of  the  master  in  sefectmg  an  incompetent  fellow- 
servant,  or  in  retaining  him  after  his  incompetency  is  brooght  to 
the  master's  knowledge.  On  this  point  appellant  asked  the  ooort 
to  charee  ae  follows :  It  is  not  sufficient  for  pluntiff  to  show  that 
the  engineer  may  have  been  negligent  at  time  of  accident,  or  that 
the  drawhead  was  defective,  bnt  he  must  also  show  that  defendant 
was  negligent  in  employing  the  euMneer,  and  in  providing  the  ma- 
chinery. And  if  pudntifi  knew  Uie  defective  condition  of  the 
drawhead,  and  failed  to  nse  precautions  commensurate  with  the  in- 
creased risk,  plaintiff  cannot  recover,  if  the  injury  was  caused  by 
the  want  of  such  precautions.  Price  v.  H.  I).  N.  Co.,  46  Tex.  535 ; 
R.  R.  Co.  V.  Miller,  51  Tex.  274;  Robinson  v.  Ry.  Co.,  46  Tex. 
549. 

lY.  In  order  that  a  servant  may  recover  damaees  from  his  mas- 
ter for  injuries  sustained  white  in  the  dischaige  of  his  duties,  from 
defective  machinery,  he  must  show  negligence  on  the  part  of  the 
master  in  providing  nnsAitable  and  dangerous  appantos,  or  in  al- 
lowing it  to  remain  in  such  condition  aner  he  luis  been  informed 
of  its  defective  condition,  and  if  the  servant  continnoa  to  be  content 
to  use  snch  defective  machinery,  he  runs  the  additional  Tiak  thus 
knowingly  and  freely  incorred  by  him.  On  this  point,  and  in  con- 
nection with  the  last  proposition,  the  court  instructed  the  jury  that 
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**  if  tba  Qoaplmg  appaiBtna  wsb  out  of  repair,  and  in  aaeh  conclitioQ 
aa  to  render  the  -woA  of  ooapliog  more  dangerona  and  hazHdoiis 
than  ordioarilf ,"  and  the  engineer  backed,  etc.,  then  plaintiff  slionld 
reeorer.  On  this  point  appellant  asked  the  coart  to  chaise  as  ahown 
under  the  last  proposition.  I^d  v.  New  Bedford  K.  R.  Co.,  119 
Maes.  412 ;  Giidereleere  v.  F.  W.,  J.  &  S.  R.  K.  Co.,  33  Midi.  133 ; 
Shearman  &  Eedfield  on  Negligence  (3d  ed.),  111-127 ;  Bedfield'a 
Law  of  KailwayB  (ith  ed.),  465  et  seq. ;  Soatfaem  Lav  Keview, 
April,  1876,  article  by  Jndge  OooJey ;  Cannon  v.  C„  R.  and  P.  R. 
R.  Co.,  19  Mo.  285 ;  Gibson  v.  Erie  £7.  C&,  €3  K.  T.  449 ;  Moea  v. 
P.  R.  R.  Co^  49  Mo.  167;  Dewey  v.  C.  and  N.  W.  Ry.  Co^  31 
Iowa,  873 ;  Devitt  v.  P.  R.  R  Co.,  50  Mo.  802 ;  I>ow  v.  EaoBas 
P.  Ry.  Co„  8  Kan.  642;  U.  P.  Ry.  Co.  v.  Milliken,  id.  647;  R 
R.  Go.  v.  Doyle,  48  Tex.  198;  IT.  P.  Ry.  Co.  «.  Tonng,  8  Kan. 
058. 

T.  ^le  measore  of  damages  is  the  aotnal  amoiuit  of  damages 
proved  on  the  trial  as  the  direct  couBeqaence  of  the  injury. 

"VI.  The  eonrt  erred  in  overraling  defendant's  motion  for  new 
trial,  for  all  the  reasons  set  forth  in  said  motion. 

YII.  The  verdict  is  againat  the  evidence,  and  nnsnj^wrted  by 
aridenee.     It  is  ezoessiTe  and  opprBBaive. 

John  "W.  Robertson  for  appellee. 

L  The  court  did  not  err  m  orerrnling  defendant's  motion  to 
qnMh  the  return  of  service  of  the  citation.  Pasch.  Dig.,  art.  488 ; 
Act  March  21,  1874  (Geoez^  Lava  1874,  p.  81);  Act  April  17, 
1874(6eneral  Laws  1874,  p.  107);  Art  12,  sec.  17.  Const.  1869; 
Breen  «.  T.  and  P.  R  R  (X,  44  Tex.  803 ;  Tbouvenin  v.  Rodri- 
gnes,  34  Tex.  478;  Cain  n.  State,  SO  Tex.  3S8;  State  v.  Delee- 
denier,  7  Tex.  105-108;  I'Sm.  and  Marsh.  690;  Seymour  v. 
Cooley,  9  La.  78 ;  9  Baa.  Ab.,  title  "Statute,"  letter  I, §9,  p.  243 ; 
Paadi.  Dif;.,  art.  117 ;  Rules  for  District  Court,  No.  5355. 

IL  The  evidence  excepted  to  was  not  irrelevant,  and  could  not 
and  did  not  prejudice  appellant  before  the  jniy.  1  GreenL  Ev., 
108  et  seq. 

IIL  The  court  did  not  err  in  its  charge  to  the  jury  on  the  meas- 
nre  of  damages.  R.  R.  Co.  v.  Le  Giereo,  51  Tex.  208  ;  B.  R.  Co. 
V.  Miller,  49  Tex.  322 ;  Chicago  and  N.  W.  R.  R  Co.  v.  Jackson, 
55  III.  492. 

IV.  The  court  did  not  err  in  its  instruction  as  to  appellant's  liar 
bility  to  appellee  for  damagea  sustained  by  him  lidiile  in  the  employ 
of  appellant.  A  servant  is  entitled  to  recover  from  the  mast^ 
damages  snetained  by  the  acts  of  a  careless,  incompetent  or  impru- 
dent fellow  servant,  when  the  master  retains  such  incompetent  fel- 
low SMTant  in  his  service  after  his  unfitness  is  known  to  tne  master, 
or  might  have  been  known,  by  the  exercise  of  ordinary  care.  Ap- 
pellant denied  only  that  be  had  been  negligent  in  selecting  servants 
and  in  providing  suitable  machinery,  eta,  and  appellee  with  want 
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of  care.  The  jnry  believed  the  evidence  euffioieiit  to  anstain  the 
char^  of  negligence  in  retaining  thia  eneineer  in  serrlce  by  appel- 
lant. The  (£arge  of  the  coort  presents  me  law  as  wplicable  to  the 
facts  proved.  The  terms  "agents  and  employeee,"  as  used  in  tho 
charge,  clearly  meant,  when  tne  charge  is  considered  as  a  whole, 
those  who  made  np  the  train  nnder  appellant's  orders  and  who 
were  responsible  for  the  condition  of  the  cars  and  their  appliauoes^ 
and  Cederburg,  the  en^eer,  whose  reckless  and  impmdent  con- 
duct was  in  evidence.  There  was  no  evidence  as  to  n^Iigence  on 
the  part  of  any  other  employee,  and  the  inTT  oonld  not  have  miBnn- 
derstood  the  chai^  H.  and  Q.  K.  R.  B.  Co.  v.  Bandall,  SO  Tex. 
259 ;  R.  R.  Co.  v.  Gorbett,  49  Tex.  580 ;  Price  v.  H.  D.  N.  Co., 
46  Tex.  537;  Hongh  v.  T.  and  P.  R.  R.  Co.,  100  U.  S.  213;  1 
Redfield  on  Railways,  544 ;  Gihnan  v.  Eastern  R.  K  Co.,  13  Allen, 
433 ;  Laning  v.  N.  Y.  C.  R.  R.  Co.,  49  N.  T.  621  et  seq.,  HL 
Central  B.  B.  Oo.  «.  Jewell,  46  111.  99 ;  Moss  v.  Pacific  R.  B.  Ck)., 
49  Mo.  167 ;  P.,  F.  W.  and  0.  B.  B.  Co.  v.  Bnby,  38  Ind.  294  j 
Davis  V.  Detroit,  etc,  R.  R.  Co.,  20  Mich.  105 ;  McMahon  v.  Dsr 
vidson,  12  Minn.  357;  "Weger  v.  Pa.  R.  R.  Co.,  66  Pa.  St.  460; 
Frazier  w.  Fa.  R.  R.  Co.,  38  Pa.  St.  104;  "Wright  v.  N.  Y.  Cen- 
tral B.  B.  Co.,  28  Barb.  80;  Hntchinson  v.  Railway  Co.,  6  Exch. 
313. 

y.  The  master  is  bonnd  to  provide  his  Bervant  with  safe  and 
suitable  machinerr  and  apparatos  with  which  to  perform  the  labor 
he  is  engaged  to  do,  and  if  the  servant  is  ininrea  by  reason  of  the 
master's  negligence  in  providing  him  with  defective  maehinCTT, 
the  master  will  be  liable  for  the  damuces  Bostained.  H.  and  G.  S. 
B.  B.  Co.  «>.  Bandall,  50  Tex.  259  ;  S.  and  T.  Hj.  Co.  v.  Oram, 
49  Tex.  344  ;  Same  v.  Dnnham,  id.  185,  and  cases  cited  in  opinion ; 
K  R.  Co.  «.  Doyle,  id.  198 ;  Hongh  v.  T.  and  Pacific  B.  K.  Co., 
100  U.  S.  213,  and  cases  cited ;  Keegan  v.  Western  R  B.  Co.,  8  N. 
Y.  175 :  Noyee  v.  Smith,  28  Vt.  69 ;  Snow  v.  Housatonic  B.  R 
Co.,  8  Allen,  441 ;  Hacbett  v.  Middlesex  Manof  g  Co.,  101  Mass. 
101 ;  IlL  Central  R  B.  Co.  v.  Welch,  S2  DL  183 ;  Fifield  v.  N.  R 
R,  42  N.  H.  325  ;  Fliie  v.  B.  and  A.  R  R,  63  N.  Y.  649;  O. 
and  N.  W.  R  R  Co.  v.  Swett,  46  111.  197. 

VI.  The  agent  and  employees  of  a  railway  company,  whose  duty 
it  is  to  inspect  its  cars  ana  make  np  its  trains,  are  not  fellow  sei^ 
vants  of  the  brakeman  who  is  engaged  in  mnning  the  train,  and  the 
master  will  be  responsible  to  the  brakeman  if  he  is  injored  tbrongh 
the  negligence  of  snch  employees.  H.  and  T.  C.  R  R  Co.  v.  Dan- 
ham,  49  Tex.  185:  Flike  v.  B.  and  A.  B.R,  53  N.  Y.  549;  Ford 
V.  Fitchbnrg  R  R.  Co.,  110  Mass.  240;  "Wright  v.  N.  Y.  Central 
R  B.  Co.,  25  N.  Y.  562 ;  Chicago  and  N.  W.  R  R  Co.  v.  Jack- 
son, 55  HI.  492. 

BoNBBB,  AsBOCUTB  Jdstiob. — ^The  appellee,  John  "Willie,  sued 
the  appellant,  the  Hooston  and  Texas  Central  By.  Co^  for  al- 
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leged  damax^  for  injnries  occasioned  when  in  the  discharge  of 
hie  duty  as  brakeman,  in  an  attempt  to  conple  ^e  train  of  Uie  de- 
fendant company,  which  resulted  in  the  loss  of  an  arm,  and  by 
-which  he  has  been  permanently  disabled. 

The  legal  grotmoB  of  his  complaint  may  be  stated  in  general  terms 
to  have  Men  all^;ed  careleasness  on  the  part  of  the  deiendant  com- 
pany in  the  employment  of  other  servanta  who  were  incompetent 
and  iinskilfnl,  and  particularly  the  engineer,  Cederbnrg,  in  charge 
of  the  train  ;  and  in  the  failure  to  fnmish  proper  coupling  apparatus, 
which  rendered  his  service  unusually  hazardous  and  dangerous. 

Among  other  defences,  there  was  a  motion  to  quash  the  retom 
of  service,  which  was  overruled. 

On  the  trial  judgment  was  rendered  for  plaintiff  for  $2,000, 
from  which  this  appeal  is  taken. 

The  first  error  aasigned  is,  that  *'  the  coort  erred  in  overmling 
appellant's  motion  to  quash  return  of  *rvice  of  citation." 

The  propositioQ  of  defendant  under  this  assignment  b,  that  "the 
acta  of  Marxih  21,  1874  (Laws  of  1874,  31),  and  of  April  17,  1874 
(Laws  of  1874,  107),  require  service  of  citation  to  be  made  on  the 
president,  secretary,  treasurer,  principal  officer,  or  agent,  of  a  cor- 
poration, and  repeal  that  portion  of  article  4888  of  Paschal'a  Digest 
which  anthorized  another  mode  of  service." 

The  return  on  citation  shows  that  it  was  served  by  the  sherifi  of 
Harris  county,  "  by  leaving  witli  the  within  named  defendant,  the 
H.  and  T.  C  By.  Co.,  at  their  cliief  office,  in  Houston,  Texas,  a  tme 
copy  of  this  citation  and  the  accompanying  certified  copy  of  plain- 
tiffs petition." 

This  service  was  made  under  the  act  of  February  7, 1854(PaBch. 
Dig.,  art.  4888),  to  regulate  railroad  companies,  which  provided 
that  "all  process  against  such  company  shall  be  served  on  the  pres- 
ident or  secretary,  or  by  leaving  a  copy  at  the  principal  office  of ' 
the  company." 

The  sabsequent  act,  March  21,  1874  (14th  Leg.,  31)  is  entitled 
"  an  act  to  fix  the  venue  in  certain  caaee. 

The  first  section  provides  for  the  institution  of  suits  against 
public  or  private  corporations,  including  railroad  companies,  m  any 
county  where  the  cause  of  action,  or  a  part  thereof,  accrued,  or  in 
any  county  where  such  corporation  has  an  agency,  or  representa- 
tive, or  in  the  county  in  which  the  principal  ofBce  of  such  corpora- 
tion is  sitoated. 

The  second  section  provides  that  service  of  process  on  any  such 
corporation  may  be  had  by  delivering  a  copy  of  such  process  .  .  . 
to  the  president,  secretary,  treasurer,  principal  officers  or  the 
agent. 

The  act  of  April  17, 187^  is  entitled  "  an  act  to  confer  jurisdic- 
tion of  certain  civil  causes  on  the  courts  in  the  several  counties  in 
this  state." 

SA.ftB.  RCas.-8B 
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By  section  first  it  is  provided  that  any  public  or  private  corport- 
tioD  .  .  .  may  be  sued  in  any  coanty  in  this  state  in  which  the 
cause  of  action,  or  any  part  thereof,  arose. 

By  section  second  it  is  provided  that  service  of  process  may  be 
had  on  any  such  corporation  by  the  delivery  of  a  copy  to  the  agent 
or' person  representing  the  same,  in  the  county  in  which  the  cause 
of  action,  or  a  part  thereof,  arose. 

We  are  not  advised  why  the  l^islatare,  at  the  same  session, 
passed  two  separate  statutes,  so  simi&r  in  their  provisions  that  they 
could  have  been  very  appropriately  incorporated  into  one  and  the 
same  act 

As  service  was  not  had  in  this  case  under  the  second  section  of 
the  act,  March  21, 1874,  we  pass  by  the  question  raised  in  Breen  v. 
B.  R.  Co.,  44  Tex.  S02,  of  the  constitutionality  of  that  section,  be- 
cause its  object  is  not  sufficiently  expressed  in  the  caption. 

When  we  consider  the  tiAecluef  intended  to  have  been  remedied, 
evidently  the  controlling  object  of  both  these  acts  was  to  confer 
that  jurisdiction  upon  the  conrts  of  the  county  in  which  the  cause 
of  action  originated,  which  formerly  was  exercised  by  the  courts  of 
the  domicile  of  the  corporation ;  and  that  the  provision  for  service 
of  process  was  but  incidental  to  this  controlling  object 

Although  to  some  extent  they  embrace  the  same  subject  matter 
of  the  act  of  February  7, 1854  (Pasch.  Dig.,  art  4888),  yet  we  do 
not  believe  that  they  were  intended  to  so  entirely  comprehend  it, 
as  to  repeal  by  impfication  this  former  statute,  but  were  rather  in- 
tended to  be  cumulative. 

So  far  as  advised,  this  is  the  view  generally  entertained  by  the 
profession,  and  which  has  been  practically  acted  upon  by  the 
courts. 

It  may  be  remarked  in  this  connection,  that  in  the  revised  stat- 
utes, which  supersede  all  the  above,  the  provision  of  the  old  law 
under  which  service  was  had  in  this  case  has  been  retained,  with 
the  addition,  that  the  copy  must  be  left  at  the  principal  office  of 
the  company  "  during  ofiice  hours,"  R,  S.,  art.  1223. 

We  are  of  opinion  that  the  court  did  not  err  in  overruling  the 
motion  to  quasn  the  return  of  service. 

The  second  assigned  error  is  that  "  the  court  erred  in  its  rulings 
on  the  evidence  as  disclosed  by  defendant's  bill  of  exceptions 
herein." 

The  proposition  under  this  assignment  is,  that  "  appellant  is  not 
liable  to  appellee  for  injuries  which  he  may  have  received  from  the 
engineer,  Cederburg,  by  reason  of  the  Tatter's  malicious  acts,  and 
this  evidence  objected  to  was  irrelevant,  and  calculated  to  prejudice 
appellant  before  the  jury." 

The  bill  of  exception  shows  that  the  court  refused  to  exclude 
from  the  jury  the  uncalled-for  statement  of  appellee,  Willie,  when 
testifying,  to  the  effect  that  just  before  the  accident,  in  response  to 
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a  request  from  Iiim  to  Cederbo:^,  tlie  engineer,  to  back  slowly  be- 
caoBe  the  draw-head  was  bent,  tne  latter,  addressing  him  by  an  op- 

?robriou8  epithet,  said,  "  I  would  as  eooD  ran  over  you  ae  not." 
'he  witness  further  testified  that  Cederbnrg  was  mad  and  coised 
me  when  told  to  back  slowly. 

As  the  testimony  may  have  tended  to  prove  that  Cederburg  was 
reckless,  it  may,  if  supported  by  other  satisfactory  evidence  that 
the  defendant's  company  did  not  use  proper  care  in  selecting  him, 
have  been  admissible  under  this  issue,  if  thus  restricted  oj  the 
court. 

The  language  of  the  engineer,  however,  indicated  petsonal  malice 
toward  plaintm,  which  of  itself,  if  the  cause  of  the  injury,  would 
not  have  made  the  company  liable  for  actual  dam^es  even,  they 
being  fellow  servants.  Price  v.  Navigation  Co.,  46  Tex.  535  ;  Rob- 
inson v.Eatlway  Co.,  id.  540 ;  Bailroad  Co,  v.  Miller,  51  Tex.  274. 

Considered  m  this  aspect,  Uie  evidence,  unless  restricted  as  above 
stated,  and  particularly  when  taken  in  connection  with  a  portion  of 
the  charges  referred  to  in  another  assignment,  may  have  improperly 
influeuc^  the  jury. 

The  third  error  assigned  is,  that  "  the  court  erred  in  its  chai^ 
to  the  jury  on  the  measure  of  dami^es,  and  also  on  the  liability  of 
the  defendant  for  damsges  sustainea  by  its  employee  while  in  tlie 
discharge  of  his  duties  to  defendant."  This  alleged  error  presents 
two  questions  relating :  1.  To  the  measure  of  damages.  3.  To  the 
liabihty  of  the  defendant  company  to  the  plaintiff  as  its  employee. 

First.  As  to  BO  much  of  the  charge  as  relates  to  the  measures 
of  damages.  The  court  charged  the  jury  on  tliis  question  as  fol- 
lows :  "The  only  damages  are  the  actual  damages  sustained  by 
plaintiff  as  reveled  by  the  evidence ;  and  the  only  item  of  damages 
open  which  there  is  any  evidence,  is  in  the  inability  of  plaintiff  now 
to  earn  or  secure  wages  for  his  labor  such  as  he  was  receiving  at 
the  time  of  the  injury,  and  the  difference  between  his  abiUty  Ixaore 
the  iujory  and  his  ability  since  to  earn  wages,  is  and  must  be  the 
basis  of  computation  in  case  he  is  entitled  to  recover.  If  you  find 
for  the  plaintiff,  find  no  greater  sum  than,  put  at  interest  at  the 
agreed  rate,  will  produce  anuually  a  sum  equal  to  the  difference  be- 
tween what  plaintiff  could  earn  before  and  what  he  can  now  earn 
in  consequence  of  the  injury." 

The  Mter  portion  of  this  charge  we  think  was  objectionable,  in 
assuming  as  a  question  of  law  that  the  jnry  might,  as  a  legal  basis 
for  the  meaanre  of  damages,  find  for  the  plaintiff  an  amount,  the 
interest  upon  which  would  annually  produce  a  sum  equal  to  the 
difference  between  what  plaintiff  could  earn  before  and  what  he 
can  now  earn  in  conseqnence  of  the  injury. 

If  compensation  for  lessened  ability  to  labor  be  assumed  as  the 
true  measure  of  actual  damages,  then  it  would  seem  that  it  should 
not  be  such  sum  as  would  bring  an  annual  interest  corresponding 
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with  &e  annua]  value  of  this  lessened  abQit^,  leaving  tlie  principaT 
earn  Btill  belonging  to  the  estate  of  pluutifi  after  liis  aeath,  al- 
though he  had  then  beoome  whollj  incapacitated  for  labor  ;  bnt 
woald  be  an  amonnt  which  would  purchaee  an  annnit;  eqiuil  to 
to  this  interest,  daring  the  probable  ufe  of  the  plaintiff,  calculated 
opon  a  reliable  baaia  of  the  average  duration  of  naman  Ufe.. 

Second.  Aa  to  bo  much  of  the  chaige  as  lelatee  to  the  liability  of 
the  defeodant  to  the  plaintiff  as  its  employee. 

On  this  ieane  the  conrt  charged  toe  jory  tii&t  "  the  defendants 
are  bound  to  have  their  cars  in  ordinary  good  condition  to  do  the 
work  naoally  done  by  railroad  cars,  ana  to  have  servante  and  em- 
ployees who  poesees  ordinary  skill  and  who  eserciaeproper  care  and 
cantion  consutent  with  the  work  to  be  done.  The  plaintiff,  in 
order  to  recover  from  the  defendant  must  show  to  your  satisfaction 
that  nnder  the  citcmnstances  the  injury  to  the  plaintiff  did  not  arise 
from  a  want  of  proper  care  and  cantioD  on  his  part,  and  that  the 
inJQiy  arose  by  reason  of  some  fault  or  negligence  of  the  defend- 
ant or  their  agents  or  employees.  If,  in  this  caae,  the  coupling  ap- 
paratus upon  the  cars  was  ont  of  repair,  and  in  sach  condition  as  to 
render  the  woi^  of  coupling  more  dangerous  and  hazardous  than 
is  ordinaiT,  and  the  engineer  backed  ap  the  train  in  such  a  manner 
as  to  render  tbe-conpling  nnneoesearily  difficult  and  dangeroos  with 
reference  to  the  condition  of  the  coupling  apparatus,  and  the  plain- 
tiff was  ezerciBing  that  d^ree  of  caution  that  a  prudent  man  who 
knew  the  condition  of  the  coupling  araaratus  wonld  ezeiciBe,  then 
plaintiff  is  entitled  to  recover  of  derendant  for  ihe  injory  done 

The  defendant  company,  if  it  was  not  guilty  of  negligence  in  the 
selection  of  a  competent  engineer,  was  not  liable  for  uis  want  of 
proper  care,  which  may  have  resulted  in  the  injury  to  plaintiff. 

Although  such  negligence  on  the  part  of  the  company  was  allied 
in  the  petition,  yet  that  portion  oi  the  charge  in  which  the  jniy 
were  virtually  instructed  that  they  might,  as  a  basis  for  their  ver- 
dict, consider  the  fault  or  negligence  <»  the  agents  or  employees  of 
the  company,  or  the  manner  in  which  the  engineer  "  backed  np*' 
the  train,  was,  in  our  opinion,  calculated  to  so  mislead,  that  they 
might  have  based  their  verdict  solely  upon  the  fault  or  negligence 
of  a  fellow  servant ;  and  particularly  when  considered  in  connec- 
tion with  the  language  used  by  the  engineer  just  before  the  injury, 
tending  to  show  malice  on  his  part  toward  plaintiff. 

We  think,  then,  that  there  was  error  in  the  charge  in  not  dis- 
tinctly separating  the  liability  of  the  defendant  by  reason  of  allied 
negligence  in  fnmishing  proper  apparatus  for  coupling  the  cars, 
or  in  the  employment  of  a  competent  engineer,  from  a  mistakea 
liabili^  which  tne  jury  might  have  inferred  from  a  want  of  proper 
care  on  the  part  of  the  engineer  at  the  time,  and  that  this  error  was 
not  corrected  by  other  portions  of  the  charge. 
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It  is  appropriate  to  sav  that  the  trial  below  was  had  before  the 

frindpaf  qnestioiiB  whicD  arise  in  the  case  were  settled  in  this  state 
J  recent  decisions  of  this  court,  and  which  render  it  mmecesaary 
to  farther  consider  the  errors  assigned.  Judgment  rerersed  and 
canse  remanded. 

Bereraed  and  remanded. 
[Opinion  delivered  May  7, 1880.] 

HooB^  C.  J. — I  ooncnr  in  the  conclusion  of  the  ooort  that  the 
eoort  below  did  not  err  in  refusing  to  qnash  the  service  of 
the  citation.  For  the  reason  that,  in  mj  opimon,  the  second  section 
of  the  act  of  February,  1874  (14th  Le^.  31),  entitled  "  an  act  to  fix 
the  venae  in  certain  cases,"  is  unconstitutional.  Said  section  em- 
bracee,  as  I  think,  a  distinct  object  from  that  expressed  in  the  title 
and  that  provided  for  in  its  first  section.  If  this  section  of  this  act 
is  constitutional,  in  mv  opinion  it  would  operate  as  an  implied  re- 
peal of  article  4888,  Pasch,  Dig.,  nnder  wnich  the  eervioe  of  the 
citation  was  made. 

Bm  DOte,  p.  SW, 


Tbb  Laxb  Shobb  abd  Mbjhioah  Soitthxbn  Bt.  Ooi 

Fbtbb  Lavallbt. 
^  OMa  Bapoiit,  221.    Jamtary  T«rm,  1880.) 

In  an  actton  brongbt  by  an  emplojM  of  »  Tailroad  company  againit  it,  to 
TCOOver  for  Injary  suBtained  while  in  the  dbcIurEe  of  bis  duty,  the  negliaenoe 
«barged  wu  the  moving  of  a  cat  under  wbicfi  thepl&indfl  wu  working, 
without  notice  or  warning.  The  proof  showed  that  the  negligence  in  not 
goring  notice  or  w&ming  of  the  moving  of  the  ear  wu  attribnUtbte  to  the  fore- 
man ander  whOM  control  the  plaintift  waa  working  and  not  to  those  engaged 
in  morlog  the  car. 

BM,  that  the  case  was  not  one  of  a  failure  of  proof  under  section  188  of 
the  Code,  but,  at  most,  of  Tariance  under  Mctions  181  and  182. 

It  i*  the  duty  of  a  railroad  company  to  make  such  regulations  or  provision 
for  the  safety  of  its  employees  aa  will  afford  them  reasonable  protection 
against  the  dangers  incident  to  the  performance  of  their  respective  duties. 

A  foreman  waa  put  in  charge  of  a  set  of  hands,  whose  buriness  it  was  to 
repair  freight  cars  while  standing  on  the  track,  in  the  yard  of  the  company 
in  which  truna  were  accustomed  to  be  made  up;  it  was  also  the  duty  of  the 
foreman  to  perddpate  with  the  hands  in  doing  the  work.  While  the  fore- 
-man  and  a  hand  were  engaged  in  repairing  a  car,  and  the  latter  was  at  work 
nnder  the  car  by  the  order  of  the  foreman,  he  was  injured  by  the  striking  of 
the  car  on  which  he  was  working  by  another  car  moving  on  the  same  track. 
Wd: 

That  the  hand  was  the  subordinate  of  the  foreman,  in  reapect  to  the  work 
in  which  he  was  engaged  at  the  time  he  was  injured. 
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<lM)geT  ariung  from  the  Bwitching  of  con  sod  the  maldag  up  of  tnina  on  th* 
aune  track ;  and  for  an  injurr  reaultlog  from  the  waot  of  mch  care,  the  com- 
panj  la  liable, 

Ebbob  to  the  District  Court  of  Lucas  Connty. 

The  canee  of  action  against  the  defendant  Delow,  as  allied  by 
the  plaintiff  below  in  hie  petition,  is  in  subetance  this: 

Tnat  the  plaintiff,  an  employee  of  the  defendant,  in  the  perform- 
ance of  his  duty  and  in  pursnance  of  the  order  of  his  Bnperiors  in  snch 
eerTice,  was  nnder  a  car  making  certain  repairs ;  that  it  was  the 
datj  of  defendant,  by  its  agents,  to  prevent  a  starting  or  moving 
of  said  car  and  otherwise  to  protect  plaintiff  from  danger  while  so 
working  under  said  car ;  and  that  defendant  negligently  and 
WTongrnllT,  by  its  agents  and  servants,  without  any  notice  or  warn- 
ing to  plaintiff,  put  and  continued  said  car  in  motion,  whereby 
plaintiff  received  the  injories  complained  of. 

The  answer  in  snbstance  denies  each  of  these  all^;ation& 

The  factA  of  the  case,  as  shown  by  the  testimony  set  out  in  the 
bill  of  exceptions,  are,  in  snbstance,  as  follows : 

Lavalley  nad  been  employed  for  nearly  three  years  as  a  repairer, 
on  the  track,  of  crippled  freight  care,  at  the  stock  yards  of  the  Lake 
Shore  and  Michigan  Southern  By.  Co.,  on  the  east  side  of  the 
Maomee  river,  and  abont  three  weeks  before  he  was  hurt  was  trans- 
ferred to  the  freight  yards  at  the  Air  Line  Junction,  on  the  west 
aide  of  the  river,  to  do  the  same  kind  of  work  there.  This  work 
consisted  of  an  examination  of  all  freight  cars  on  their  arrival,  and 
to  repair  those  he  found  needing  each  repairs  as  conld  be  made  on 
the  tracks  in  the  yard.  The  repair  gang  consisted  of  Fox,  the  fore- 
man, Lavalley  and  Clark,  repairers,  and  two  other  men  called  oilers. 
It  was  cnstotnary  for  these  men,  including  Fox,  to  go  out  separately 
and  examine  the  cars  in  the  trains  on  their  arrival.  If  tbey  found 
a  car  needing  bu<^  repairs  as  they  conld  make  alone,  they  repaired 
it;  but  if  they  could  not  make  the  repairs  alone  any  two  oi  them 
would  go  and  do  the  work  together.  Engines  and  train  men  were 
at  work  abont  these  yards  at  all  times,  engaged  in  swit«hing  cars 
and  making  up  trains  ;  and  in  the  prosecution  of  tlieir  work  it  was 
also  customary  for  these  repMr  men,  when  alone,  and  they  had  to 
be  under  a  car,  to  look  out  for  themselves  that  the  car  wonld  not  be 
moved ;  bnt  when  two  were  together  it  was  expected  that  the  one 
not  under  the  car  wonld  watch  for  the  other,  and  this  wonld  be  the 
case  whether  Fox  and  one  of  his  men,  or  two  of  the  men,  worked 
together.  At  this  time  the  only  means  the  men  engaged  in  switch- 
ing about  the  yards  had  of  knowing  that  a  car  repairer  was  at  work 
in  any  particnlar  locality  was  by  these  men  telling  them  when  and 
where  they  were  going  to  repair  a  car. 
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Afterwards  eignal  flags  wore  need  to  dedgnate  cars  that  were  be- 
ing repaired. 

On  the  day  Lavalley  waa  injured  Fox  directed  Lavalley  to  pick 
oat  a  bolt  and  go  witn  him  to  repair  a  car  he  had  found  there  need- 
ing a  bolt  which  wonld  require  two  men  to  pnt  in.  Fox  also  picked 
ont  another  bolt  and  went  with  Lavalley  to  a  crippled  box  freight 
car.  The  two  worked  together  in  taking  ont  a  broken  bolt  and  re- 
placing a  new  bolt  throngh  the  floor  and  in  the  draw  part  of  the  car. 
While  Fox  was  under  the  car  screwing  on  the  nnt  he  directed  La- 
valley to  take  the  other  bolt  and  go  to  another  box  car,  which  he 
pointed  ont  near  by,  and  commence  the  work  of  driving  ont  a  sim- 
ilar broken  bolt  and  putting  iu  the  new  one.  Lavalley  did  so,  and 
went  under  the  car  tor  the  pnrpoBe  of  drivinK  the  old  bolt  ont 
throngh  the  sill  and  floor  of  the  car.  Fox  then  came  ovei'  and 
jnmpm  into  this  ear  to  assist  in  completing  the  work,  but  not  find- 
ing tht  new  bolt  to  be  put  back  asked  Lavalley  to  hand  it  to  him. 
Lavalliy  came  out  from  under  the  car,  picked  np  the  new  bolt,  took 
off  the  nnt,  handed  the  bolt  to  Fox,  and  then  returned  to  his  place 
nnder  Ihe  car  to  screw  on  the  nut  after  Fox  had  driven  the  new  bolt 
down.  While  Fox  was  driving  the  bolt  down  and  Lavalley  was 
pnttingon  the  nnt,  a  pony  engine,  engaged  in  making  np  a  train, 
set  some  cars  in  motion  on  this  track  in  snch  a  manner  as  to  cause 
this  carte  be  moved  about  half  its  length,  and  thereby  inflict  upon 
Lavallej  the  injury  complained  of. 

Neitbr  Fox  nor  any  of  his  men  had  any  control  over  the  men 
engaged  in  making  up  trains ;  nor  was  tliere  any  negligence  charge- 
able to  tae  latter  in  respect  to  causing  the  injury  in  question. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
below. 

On  enor,  the  judgment  was  afdrmed  by  the  district  court ;  and 
the  pre6e:it  proceeding  in  error  is  prosecuted  by  the  company  to 
obtam  a  leversal  of  the  judgment. 

K.  &  £.  T.  Waite  and  James  Mason,  for  plaintiff  in  error :  We 
insist  tha;  the  allegation  of  the  claim,  to  which  the  proof  was  di- 
rected, beng  unproven,  not  in  some  particular  or  particulars  only, 
but  in  its  ^neraf  scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
variance  vithin  sections  5294  and  5295  of  the  revised  statutes,  but 
a  failure  cf  proof.  Section  5296  of  revised  statutes  (g  133,  also  §§ 
131  and  132  of  code ;  8.  &  C.  989).  Dean  v.  Tates,  22  Ohio  St. 
888,  par. !,  page  396 ;  also,  Hill  v.  Supervisor,  etc.,  10  Ohio  St. 
621,  and  ?hat(£er  v.  Heisey,  21  Ohio  St.  668. 

It  is  a  mle  of  law  now  well  established  in  Ohio,  that  where  one 
servant  o^  a  railway  company  is  injared  in  consequence  of  the 
n^lect  of  another  servant,  between  whom,  for  the  time  being,  no 
relation  cf  subordinate  and  superior,  in  connection  with  the  par- 
ticular ac;  of  n^ligence  complaint  of,  exists,  the  injured  partr 
has  no  ri^t  of  action  against  the  company.     Little  Hiami  K.  K. 
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Co.  V.  Stevens,  20  Ohio,  415 ;  C.  C.  &  C.  R.  E.  Coi  V.  Keary,  3 
Ohio  St.  201 ;  Mad  River  &  L.  E.  K.  R  Co.  v.  Barber,  5  Ohio  St, 
541 ;  Whaalan  v.  Had  River  &  L.  E.  R.  R.  Co.,  8  Ohio  St,  249; 
ManviUe  v.  C.  ife  T.  R.  R.  Co.,  11  Ohio  St.  417;  Pittaborg,  F.  W. 
&  C.  Ry.  Co.  V.  Devinnej^,  17  Ohio  St.  197. 

And  the  qaeetion  in  this  isene  is  whether  there  existed,  at  t^e 
time  this  injury  was  received,  sach  a  relation  of  snbordioate  aid 
anperior  between  the  laborer,  Lavalley,  and  the  foreman.  Fox,  aa 
would  render  the  company  liable  to  Lavalley  for  the  conBeqneices 
of  the  asserted  nM:iigence  of  Fox  in  not  keeping  a  more  strict  bok- 
ont  and  warning  Lavalley  in  time  of  the  am)roaching  danger. 

In  this  case  Uie  testimony  ehowa  that  fox  was  me  superior  of 
Lavalley  in  all  matters  connected  with  the  order  and  manmr  in 
which  tne  work  upon  the  car  shonld  be  conducted,  bnt  in  the  nntter 
of  keeping  watch  and  lookout  for  danger  that  no  relation  of  snjerior 
and  enborainate  existed.  Lavalley  did  not  depend  npon  B>x  to 
look  ont  becanae  he  was  the  foreman,  bnt  simply  beeanee  1b  was 
his  fellow-laborer  in  the  prosecution  of  the  work  about  whicl  they 
were  both  engaged.  It  was  not  the  dnt^  of  Fox  to  keep  thii  look- 
out because  he  was  the  foreman,  but  simply  because  of  thet  duty 
which  one  fellow-laborer  owes  to  another.  It  is  unqaestioied  bnt 
that  it  wonld  have  been  jast  as  much  the  dntr  of  lavalley  o  have 
kept  watch  while  Fox  was  under  the  oar  as  for  Fox  to  haw  done 
so  while  Lavalley  was  there.  This  was  a  reciprocal  daty  ihe  one 
owed  to  the  other  as  oo-laborers,  and  not  because  of  any  otperior 
relation  of  the  one  over  the  other. 

Lee  &  Brown,  for  defendant  in  error : 

The  negligence  of  Fox  prodnced  the  injojT.  8hearman<fe  Red- 
field  on  Ne^igence,  §  10 ;  8  Boaw.  345 ;  2  E.  D.  Smith,  4LS. 

The  superior  cannot,  at  one  and  the  same  time,  be  t(ie  inperior 
and  the  common  fellow-servant.  Railroad  v.  Stevens,  SO  Ohio, 
415 ;  Railroad  v.  Devinnev,  17  Ohio  St.  210 ;  Berea  Store  Co.  v. 
Kraft,  31  Ohio  St.  293 ;  Railway  Co.  ■».  Lewis,  33  Ohio  St  200 ; 
63  N.  T.  549. 

White,  J. — ^The  first  grotmd  of  error  relied  on  is  that  here  was 
a  failure  of  proof  on  the  part  of  the  plaintiff,  under  sectiin  133  of 
the  code,  ana  not  a  variance  between  the  allegations  in  tie  petition 
and  the  proof,  as  defined  by  sectionB  131  and  132.  We  cgard  the 
case  as  raising  a  question  of  variance  merely,  within  the  meaning 
of  the  last  two  sections. 

The  petition  charged  that  the  plaintifE,  by  the  order  oihis  supe- 
rior, was  under  a  car  making  repairs ;  that  it  was  the  dify  of  the 
defendant,  by  its  agents,  to  prevent  the  moving  of  tin  car,  and 
otherwise  to  protect  the  plaintifE  from  danger  while  s*  working 
under  said  car;  and  that  the  defendant  negligently  and  wnngfuUy, 
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1w  its  aervante  and  i^nts,  witbout  any  notice  to  the  plainti2,  pnt 
the  car  in  motion,  wnereby  the  plaintiff  waa  injared. 

The  ueeligence  charged  cooBisted  in  the  failore  to  notify  the 
plaindfi  oi  the  approacMog  danger,  and  in  the  moving  of  the  car 
withont  each  notice.  Both  are  alleged  to  have  been  operative  in 
cansing  the  injury.  It  ie  not  deiintteiy  stated  on  what  servant  the 
duty  rested  of  giving  the  plaintiff  notice;  bnt,  if  the  porposee  of 
the  defence  required  this  to  be  more  epecifioally  stated,  application 
flhoQld  have  been  made  to  the  court  to  compel  the  plaintittto  make 
the  petition  definite  and  certain  in  this  respect.  Aa  the  case  is 
presented,  we  think  it  comes  within  the  principle  laid  down  on 
the  snbject  of  variance,  in  Hnffman  v.  Gordon,  15  Ohio  St.  212, 
316. 

The  next  ground  of  error  is  that  the  relation  of  superior  and 
subordinate  existing  between  the  foreman.  Fox,  and  the  plaintiff 
below,  Lavalley,  was  not  such  as  would  mtike  the  company  liable 
for  the  negligence  of  Fox  in  causing  the  injnry  in  question. 

The  claim  on  behalf  of  the  company  is  that  Fox  was  the  snperior 
of  Lavalley  in  all  matters  connected  with  the  order  and  manner  in 
which  the  work  upon  the  cars  should  be  conducted,  but  in  the 
matter  of  keeping  watch  and  lookout  for  danger  that  no  relation  of 
enperlor  and  subordinate  existed ;  that  in  this  respect  they  were 
merely  fellow-servants  engaged  in  a  common  service,  neither  bav- 
ingany  control  or  authority  over  the  other. 

We  do  not  concur  in  this  view.  It  was  the  duty  of  the  company 
to  make  such  provision  or  regulations  for  the  safety  of  its  employees 
as  would  affonl  them  reasonable  protection  from  the  dangers  in- 
cident to  the  performance  of  their  respective  duties. 

In  the  present  case  Lavalley,  the  plaintiff  below,  was  one  of  a  set 
of  hands  whose  business  it  was  to  repair  freight  care  while  standing 
on  the  track.  The  place'in  which  the  repairing  was  required  to  be 
done  was  in  the  freight  yard  of  the  company,  in  which  the  freiglit 
trains  were  accustomed  to  be  made  up,  and  where  there  was  a  con- 
stant switching  of  cars  from  one  track  to  another.  The  services, 
therefore,  required  of  these  hands  were  peculiarly  dangerous ;  and 
it  was  the  duty  of  the  company  to  make  reasonable  regulations  or 
provision  to  protect  them  from  the  dangers  to  which  they  were  ex- 
posed from  moving  trains  and  cars,  while  engaged  in  the  discharge 
of  their  duties. 

The  hands,  under  the  regolations  of  the  company,  were  put  in 
the  charge  of  Fox,  who,  m  directing  their  operations,  waa  the 
representative  of  the  company.  No  other  provision  or  regulation 
seems  to  have  been  made  for  their  government  or  protection.  By 
setting  Lavalley  to  work  under'  the  ear,  where,  by  the  exercise  of 
reasonable  care,  he  could  not  discover  an  approaching  train  or  car 
in  time  to  save  himself  from  injury,  it  was  the  duty  of  Fox  to  see 
that  reasonable  precautions  were  taken  to  guard  him  agtunst  sueh 


Digitized  t,  Google 


SC4  OHIO  AND  MISSISSIPPI   BI.   CO.  V.   COLLABIT. 

danger ;  and  for  the  injury  resalting  from  each  neglect  tbe  eom- 
panj  is  liable.  He  might  have  watehed,  himself,  or,  if  hie  eerrices 
were  required  in  the  car,  he  might  have  required  one  of  the  other 
hands  to  watch ;  bat  he  did  neither,  nor  did  he  adopt  any  other 
precantionfi. 

It  is  said  b;  coonsel  that  if  the  company  is  liable  to  Larallej,  it 
would  likewise  have  been  liable  to  Fox,  if  he  had  been  injured 
under  like  circnmstances.  Such  conclusion  is  not  warranted.  Fox 
had  authority  to  direct  what  precautions  should  be  taken  to  guard 
against  danger.  He  could  have  required  one  of  the  hands  to  watch 
while  he  was  engaged  in  the  work.  Lavalley  had  no  snch  authority. 
If  Fox  had  chosen  to  expose  himself  to  the  danger,  and  had  neg- 
lect«d  to  exercise  the  authority  with  which  he  was  invested  to 
protect  himself  from  iDJiu7,  the  fault  would  have  been  his  own. 

Judgment  affirmed. 

See  note,  p.  995. 
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{78  /mltoM  BiporU,  261.    JToy  Term,  1881.) 

A  complaint  agunst  b  railroad  compinT  for  damagea  to  tbe  pefwn  of  aa 
employee,  charing  the  negligence  by  vhich  the  plaintiff  wu  injuied  directlj 
upon  the  defendant,  and  not  merely  upoD  iU  employee*,  ia  eomcient  on  de- 
murrer; and  proof  may  be  given  thereunder  of  any  acts  or  drcunutancea  of 
negligence,  on  the  part  of  such  defendant,  in  the  running  of  the  locomoUw 
causing  the  injury. 

Uncert^ty  in  the  allegation  of  negligence  in  such  complaint  is  a  defect 
that  cannot  he  reached  by  demurrer,  but  by  motion  to  make  apeciSc. 

On  a  demurrer  to  the  evidence,  the  court  is  bound  to  take  as  true  all  the 
facts  which  the  evidence  tended  to  prove,  and  such  inferences  from  them  aa 
the  jury  could  furly  have  drawn,  though  the  jury  might  not  have  drawn  them. 

While  a  railroad  oompaoy  h  not  responsible  to  one  employee  for  an  injury 
resulting  from  the  mere  negligence  or  incompetence  of  a  co-empLoyee,  en- 
gaged in  the  same  general  uodertaldn^,  it  is  liable,  in  such  case,  where  the 
Gompanv  has  been  guilty  of  negligence  in  the  employment  of,  or,  aft^  notice, 
continuing  in  employment,  the  negligent  or  incompetent  employee,  thereby 
conduciog  to  the  injury. 

Genernlly,  where  the  facts  of  a  case  are  undisputed,  the  effect  of  them  is 
for  the  judgment  of  the  court,  and  not  for  the  decision  of  tbe  jury,  and  tiiis 
in  true  in  that  class  of  cases  where  the  existence  of  such  facta  cornea  in  qnea- 
tion,  rather  than  where  deductions  or  inferences  are  to  be  made  from  them; 
but  if,  from  tbe  facts  proven,  different  minds  may  draw  different  condu- 
Bions,  the  case  may  be  properly  left  with  the  jury. 

Where  the  engineer  of  a  locomotive  places  it  in  the  hands  of  a  firemao  ia- 
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competent  to  manage  it,  contrary  to  the  rules  of  the  railroad  company  ia 
-whoae  employ  he  is,  he  is  guilty  of  ni    " 


din^  firemi.  „        ,  ,  ^  , 

taiuing  them  in  its  employ,  after  notice  of  their  practice  of  abandoning  their 
engines  to  the  firemen,  which  practice  led  to  the  placing  of  an  engine  In  the 
hands  of  a  csreLess  and  Incompetent  flreman,  whereby  injnry  to  a  co-em- 
ployee occurred. 

Notice  to  the  master  mechanic  of  euch  company,  whose  duty  it  was  to  em' 
ploy  and  discharge  engineers  and  firemen,  of  their  practice  in  violating  its  ci- 
ders, is  notice  to  the  company. 

It  is  the  judgment  of  the  jury,  and  not  the  judgment  of  the  court,  which 
is  to  assess  the  damages  in  actions  for  personal  loss  and  injuries,  and,  unless 
the  damages  are  sucn  as  to  induce  the  belief  that  the  jury  must  have  acted 
from  piejadice,  partiality  or  corrupdou,  their  verdict  ought  not  to  be  dis- 
turbed. 

If  one  of  two  paragraphs  of  complaint  is  good,  the  Supreme  Court  will 
presume,  on  appeal,  that  the  court  below,  on  oTermling  a  demurrer  to  the 
evidence,  applied  the  eridence  to  the  good  paragn^h,  and  not  to  the  bad 
paragraph. 

Fboh  the  Waehineton  Circait  Court. 

O.  A.  Beecher  and  E.  C.  Devoi^f or  apTwllant 

J.  B.  Brown,  8.  H.  Bnskirk,  R.  Hill  and  J.  W.  Nichol,  for  ap- 
pellee. 

WoBDEN,  J. — Oomplaint  by  the  appellee  against  the  appellant 
in  foar  paragraphB. 

Demurrer  for  want  of  enfficient  facta  to  each  paragraph ;  sustained 
as  to  the  first  and  eecond,  and  orerroled  as  to  the  uiird  and  fonrtli 
paragraphs,  and  exception. 

lesae  on  the  third  and  fourth  paragraphs,  and  trial  by  jnTy, 
The  defendant  demurred  to  the  pmintiffs  evidence,  and  tne  jury 
assessed  the  plaintiff's  damafee  conditionally  at  $7,000.  The  court 
overruled  the  defendant's  demurrer  to  the  evidence,  and  the  de- 
fendant moved  for  a  new  trial  on  the  ground  that  the  damages  aft- 
sessed  were  excessive.  This  motion  was  overruled,  and  judgment 
rendered  for  the  plaintiff  for  the  damf^es  aeaeeeed. 

Errors  are  assigned  npon  the  overrauug  of  the  demurrers  to  the 
third  and  fourth  paragraphs  of  the  complaint,  the  demurrer  to  the 
evidence,  and  the  motion  for  a  new  tnal.  The  following  is  the 
fourth  paragraph  of  the  complaint : 

"  Fourth  Faraaraph.  The  said  plaintiff,  William  Collam,  for 
farther  and  additional  paragraph  of  complaint,  says  that  eaid  de- 
fendant was  and  is  a  corporation  duly  and  legally  organized  nnder 
and  by  virtne  of  the  laws  of  the  State  of  Indiana,  and  was  and  is 
engaged  in  the  general  carrying  on  and  management  of  a  general 
railroad  business  between  the  cities  of  Cincinnati,  Ohio,  and  St. 
Louis,  Missouri ;  that  the  railroad  track  of  eaid  defendant  passes 
through  the  city  of  Seymour,  and  the  county  of  Jackson,  in  the 
State  of  Indiana,  and  that  on  the  22d  day  of  July,  1874,  the  plain- 
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tifi  was  employed  by  Baid  defendant  as  a  laborer  upon  tbe  railroad 
track  of  aaid  defendant,  and  as  such  it  was  his  duty  to  aaeist  in  the 
repairing,  and  keeping  in  good  repair,  the  railroad  track  of  said 
defendant ;  that  at  the  same  time  the  said  defendant  waA  managing, 
operating  and  muuing  locomotive  engines  of  said  defendant,  on 
and  along,  over  and  npon  the  railroad  track  of  said  defendant;  that 
plaintiS  had  nothing  whatever  to  do  with  the  management,  running 
or  operating  of  said  locomotive  engines  of  said  defendant,  nor  had 
he  any  right,  power  or  authority  to  ^ve  any  orders  or  directions  in 
reference  to  tne  running,  managing  or  operating  of  the  same ;  that, 
on  the  day  and  year  last  aforesaid,  plaintiff  was,  by  said  defendant, 
ordered  and  directed  to  work  upon  the  said  defendant's  railroad 
track  in  the  city  of  Seymour,  Indiana,  at  repairing  the  same ;  tliat 
while  said  plaintifE  was  so  engaged  at  work  for  said  defendant,  in 
obedience  to  the  orders  and  dn'ections  aforesaid,  the  said  defendant 
did  then  and  there,  carelessly,  negligently  and  reckleealy  mn  a  loco- 
motive along  and  upon  the  railroad  track  of  said  defendant ;  that 
eaid  defendant,  by  olowing  the  whistle  of  said  locomotive,  could 
have  given  plaintin  warning  of  its  approach,  and  that  plaintifi  could 
have  oeen  eaeily  notified  thereof  and  warned  of  the  danger,  and  it 
was  the  duty  of  the  defendant  so  to  do,  but,  not  regarding  its  duty 
in  this  respect,  it  neglected  to  give  plaintiff  any  notice  of  the  ap- 
proach of  eaid  locomotive,  but  that  said  defendant  did  mn  said  loco- 
motive carelessly,  n^ligently  and  recklessly,  against,  on  and  upon, 
and  over  him  the  said  plaintilF,  and  by  means  thereof  the  said  plain- 
tiS  then  and  there  had  his  right  leg  mashed,  bruised  and  cat  off. 
Plaintiff  aveis  that  the  injury  oefore  stated,  which  be  received,  was 
caused  without  any  fault  or  negligence  on  his  part,  and  that  he  was 
in  no  wise  guilty  of  coutribntory  negligence  thereto.  Plaintiff  fur- 
ther avers  that  the  aforesaid  mjury,  received  by  him  iu  the  man- 
ner and  form  aforesaid,  and  by  the  means  aforesaid,  was  so  great, 
and  of  such  serious  character,  that  he  had  to  employ  a  physician 
and  surgeon  to  amputate  his  said  right  leg,  and  to  attend  upon  him 
for  a  period  of  time  of  six  months'  duration,  the  serrices  of  whom 
are  of  the  value  of  one  thousand  dollars,  for  which  said  plaintiff  is 
liable  and  bound  to  pay,  and  a  portion  of  which  he  has  already 
paid ;  that  he  was  pat  to  great  trouble  and  expense,  to  wit,  the  sum 
of  six  hundred  doUars,  in  procuring  attention  and  nursing  for  a 
long  space  of  time,  to  wit,  eix  montne ;  that  he  was  thrown  out  of 
employment,  by  reason  of  which  he  has  sustained  damages  in  the 
sum  of  one  thousand  dollars.  Said  plaintiff  avers  that,  by  reason 
of  said  injury,  he  suffered  great  pain,  and  in  consequence  of  said 
injury  he  has  become  wholly  unfitted  and  nnable  to  prosecute  bis 
labor  and  work,  and  make  a  living  for  himself  and  family.  Plain- 
tiff finally  avers  that,  by  reason  of  the  foregoing  premises,  he  has 
fiustained  damages  in  the  sum  of  fifty  thousand  dollars." 

This  paragraph  charges  the  negligence  by  which  the  pluotiff  was 
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injured  directlT  upon  the  defendant  itself,  and  not  merely  npon  its 
employees,  and  ie  good  upon  demnrrer  for  want  of  sufficient  facts. 
The  Indianapolis,  etc,  K.  R  Co.  v.  Keele/s  Adm'r,  23  Ind.  133; 
Hildebrand  v.  The  Toledo,  etc.,  Ry.  Co.,  47  Ind.  899. 

An  allegation  of  the  paragraph  is,  that  "  the  defendant  did  mn 
said  locomotive,  carelesaly,  n^ligently  and  recklessly  against,  on 
and  upon,  and  over  him,  thp  said  plaintiff,  and  by  means  thereof," 
etc.  It  is  not  certain  from  the  all^ation,  in  what  the  alleged 
careteseneeB  and  negligence  of  the  defendant  in  mnning  the  loco- 
motive consisted ;  bnt  the  defect  ehonld  have  been  reached  by  a 
motion  to  make  the  paragraph  more  specific.  Fnltz  v.  Wycoff,  25 
Ind.  321 ;  The  Cincinnati,  etc.,  R  R  Co.  v.  Chester,  57  Ind.  297 ; 
The  Brookville,  etc.,  Tnmpike  Co.  v.  Pnmphrey,  59  Ind.  78; 
The  Pennsylvania  Company  v.  Sedwick,  69  Ind.  336. 

There  is  no  hardship  m  this  rule  of  pleading.  Carelessness  and 
nratligence  in  mnning  the  locomotive  were  directly  impnted  to  the 
defendant,  whereby  Uie  plaintiff  was  injured ;  and  if  the  defendant 
had  deored  a  more  specific  statement  of  the  negligence  impnted  to 
it,  that  end  conld  have  been  attained  by  motion. 

The  mere  n^ligence  of  a  co-employee  with  the  plaintiff,  engaged 
in  the  same  general  undertaking,  could  not  be  said  to  be  the  neg- 
ligence of  t£e  defendant.  Bnt  the  defendant  may  have  been 
g;ailty  of  neglifience  in  knowingly  running  the  locomotive  by  the 
agen<^  of  caretesa  or  incompetent  persons.  The  laDguage  of  the 
paragraph  is  broad  enough  to  admit  evidence  of  this  sma.  It  was 
said  intne  case  above  cited  from  47  Ind.  399,  that  "  These  are  di- 
rect charges  of  n^ligence  against  the  defendant  itself,  and  are  not 
confined  to  the  negligence  oi  its  servants  in  killing  a  co-servant,  and 
are  broad  enough  to  admit  evidence  ef  all  kinds  and  grades  of  neg- 
ligence on  the  part  of  the  defendant," 

Indeed,  in  holding  the  paragraph  good  on  demnrrer,  it  ia  ne- 
cessarily assumed,  that  under  its  general  all^ations  proof  may  be 
fivea  of  any  acts  or  circumstanceB  of  n^ligence  on  the  part  of  the 
efendant,  m  running  the  locomotive. 

We  are  of  opinion  that  no  error  was  committed  in  overruling  the 
demnrrer  to  the  fourth  paragraph  of  complaint ;  and,  for  reasons 
hereinafter  stated,  we  have  not  tnonght  it  necessary  to  condder  the 
third  paragraph. 

We  proceed  to  ccmsider  the  qneetion  arising  on  the  demnrrer  to 
the  evidence. 

There  was  evidence  tending  to  prove  that  the  plaintiff,  at  the 
time  of  the  injury  complained  of,  July,  1874,  was  m  the  employ- 
ment of  the  aefendant,  as  a  track  hand,  under  the  direction  and 
control  of  Thomas  McDonald,  an  employee  of  the  defendant,  and 
that  the  plaintiff  had  been  in  such  employment  ten  or  twelve 
years ;  that  it  was  the  custom  of  the  defendant,  upon  the  arrival  of 
the  morning  train  from  Cincinnati,  at  Seymour,  to  change  engines  at 
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tho  latter  place,  leaving  tlte  one  just  arrived  with  the  train  at  that 
place,  and  taking  a  msh  engine  for  the  continnance  of  the  ronte 
west ;  that  the  engine  to  be  left,  in  order  to  reach  the  roond-hoose 
had  to  back  over  some  portion  of  the  track  that  needed  new  rails  ; 
that  on  the  morning  of  the  day  of  the  injury,  McDonald  directed 
the  plaintiff  and  some  other  hands  to  make  preparations  for  taking 
up  five  old  rails,  at  the  place  indicated,  and  replacing  them  with 
new,  so  that  the  work  might  be  done  by  noon,  and  for  this  pnrpoee 
he  directed  them,  as  soon  as  the  train  shonld  arrive  from  Cincin- 
nati, and  before  the  engine  ahonld  back  np  to  go  to  the  engine- 
house,  a  space  of  time  nsaally  of  fifteen  or  twenty  minutes,  and 
sometimes  more,  to  go  to  work  and  nnscrew  some  of  ^e  bolts  to 
the  fish-plates  fastening  the  ends  of  the  rails  together,  so  that  the 
rails  might  be  taken  up  and  replaced  soon  after  the  engine  shonld 
pass  back  to  the  round-honse ;  tnat,  in  obedience  to  these  directions, 
and  before  Uie  engine  had  passed  back,  the  plaintiff  and  the  other 
hands  went  to  work  loosening  the  bolts  and  getting  ready  to  re- 
move the  rails  as  soon  as  the  engine  should  have  passed  back ;  that 
while  the  plaintiff  was  thns  at  work,  in  a  stooping  posture,  with  his 
face  to  the  east  and  his  back  to  the  approaching  engine,  it  backed, 
up  and  ran  over  and  crushed  his  1^,  about  midway  between  the 
knee  and  ankle  joints,  making  amputation  above  tne  knee  necee- 
eary ;  that  the  engine  backed  np  with  a  speed  of  from  six  to  twelve 
miles  an  hour,  without  the  ringing  of  a  Dell  or  the  soundine  of  a 
'whistle ;  that,  as  the  engine  was  backing  np,  there  was  a  freight 
train  slowly  moving  out  in  the  opposite  direction,  on  a  track  near 
by  :  that  the  distance  from  the  point  where  the  engine  started  to 
back  to  the  point  where  the  plaintiff  was  struck  was  three  or  four 
hundred  yards,  with  a  slightly  up-grade ;  the  track  was  straight, 
and  there  was  nothing  to  prevent  tne  person  rnnning  the  engine 
from  seeing  the  plaintiS  at  work  upon  tne  track,  nor  was  there  any- 
thing that  prevented  the  plaintiff  from  seeine  the  engine  as  it  ap- 
proached, if  he  had  looked  in  that  direction ;  McDon^d,  the  super- 
intendent of  that  work,  was  near  by  when  the  accident  occurred, 
and  called  out  about  the  time  the  plaintiff  was  stmck,  but  gave  no 
other  warning ;  that,  upon  the  arrival  of  the  train  at  Seymour, 
Baker,  the  engineer,  instead  of  taking  the  engine  to  the  engine- 
house,  entrusted  it  for  that  purpose  to  one  King  his  fireman,  who 
was  not  an  engineer,  and  was  not  employed  by  the  defendant  as  an 
engineer,  but  only  as  a  fireman,  and  was  not  competent  to  ran  or 
take  charge  of  an  engine ;  that  some  time  before  the  accident  oc- 
curred, upon  the  occasion  of  an  engine  being  run  through  the  round 
house  by  the  careleeeness  of  some  one,  an  order  was  made  by  the 
company  not  to  allow  firemen  to  handle  engines,  but  it  was  made 
the  duty  of  engineers  to  place  their  engines  in  the  engine  or  roond- 
house,  uid  not  leave  them  to  the  firemen ;  that  this  order  was 
adopted  along  in  the  spring,  before  the  plaintiff  was  bnrt,  and  con- 


Digitizedt,  Google 


OHIO   AND   MISSISSIPPI   BT.   00.  V.   COU.ABN.  O09 

tinned  in  force  ap  to  that  time;  that,  notwithstanding  this  order,  it 
was  violated  by  almost  all  the  engineers,  who,  apon  arrival  at  Sej- 
monr,  would  leave  their  engines  to  the  care  of  the  firemen,  to  be 
placed  in  the  engine-house ;  that  the  master  mechanic  of  the  defend- 
ant, at  the  time  of  the  promnlgation  of  the  order  of  the  defendant 
prohibiting  engineers  from  tmsting  their  engines  to  firemen,  and  at 
the  time  in  its  violation  bv  the  engineers,  and  at  the  time  of  the 
accident,  and  whose  provmce  and  dnt y  it  was,  among  other  thin^ 
to  employ,  retain,  or  discharge  engmeers  and  firemen,  held  aia 
office  of  bnsiness  at  Seymour  within  two  or  three  hnndriBd  feet  of 
the  point  where  the  engines  were  exchanged,  and  was  there  fre- 
qnentlv  npon  the  arrival  of  trains ;  and  that,  at  the  time  of  the  in- 
inry,  tne  plaintiff  had  no  notice  of  the  habit  of  the  ennneers  of 
leaving  their  engines,  npon  the  arrival  of  trains,  to  i)e  taken 
charge  of  by  the  nremen. 

"  On  a  demurrer  to  evidence,  everything  will  be  taken  against 
the  party  demurring  which  the  evidence  tends  to  prove,  including 
every  fair  inference  to  be  drawn  from  the  evidence."  Eagan  v. 
Downing,  65  lud.  65. 

"By  a  demurrer  to  evidence,  all  the  facts  of  which  there  is  any 
evidence  are  admitted,  and  all  conclusions  which  can  fairly  and 
logically  be  deduced  from  these  facts."  Newhonse  v.  CUrke,  60 
Ind.  172. 

Applying  the  law  to  the  case  made  by  the  evidence,  we  may  ob- 
serve, that,  while  a  railroad  company  is  not  responsible  to  one  em- 
ployee for  an  injury  resulting  from  the  mere  negligence  or  incom- 
petence of  a  co-employee,  in  the  same  general  emplovment,  it  is 
liable,  in  such  case,  where  the  company  has  been  gnilty  of  negli- 
gence in  the  employment  of,  or,  after  notice,  continuing  in  employ- 
ment, the  negligent  or  incompetent  employee,  thereby  conducing 
to  tlie  injury. 

In  the  case  of  The  Chicago,  etc,  Hy.  Co.  v.  Harney,  28  Ind. 
28,  this  court  said,  speaking  by  r  bazee,  J. :  "  Then,  again,  a  master 
ought  to  be  bound  to  all  the  world  to  employ  none  but  competent 
ana  trustworthy  servants,  so  far  as  reasonable  care  in  their  selec- 
tion can  accomplish  that  end ;  and  if  he  fails  in  this,  knowing  the 
incompetency  or  carelessnesB  of  those  whom  he  takes  into  his  ser- 
vice, he  ought  to  answer  to  his  other  servants  for  the  consequences 
which  may  result  to  them."  Spc,  also,  Thayer  v.  The  St.  Louis, 
etc.,  R  R.  Co.,  22  Ind.  26;  The  Pittsburg,  etc,  Ry.  Co.  v. 
Raby,  38  Ind.  294.  The  rule,  to  which  numerous  authorities  are 
cited,  is  thus  stated  in  2  Thompson  Neg.,  p.  974,  sec.  4  (2) :  "  If 
the  master  has  failed  to  exercise  ordinary  or  reasonable  care  in  the 
selection  of  his  servants,  in  conseonence  of  which  he  has  in  his  em- 
ploy a  servant  who,  by  reason  of  habitual  dmnkenness,  negligence, 
or  other  vicious  habits,  or  by  reason  of  want  of  the  requisite  skill 
to  discharge  the  duties  which  he  is  employed  to  perform,  or  for 
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any  oilier  catue,  ia  tmfit  for  the  service  in  wliicli  he  is  engaged,  and 
if,  in  consequence  of  such  anfitneee,  an  injnry  happens  to  another 
servant,  the  master  mnst  answer  for  the  damages  sneered  by  saeh. 
servant." 

There  is  some  discrepancy  in  the  cases,  as  to  when  negligence  i& 
a  question  of  hiw,  when  of  fact,  and  when  compounded  of  law 
and  fact  The  sabject  is  very  well  elucidated  in  the  case  of  R. 
R.  Co.  V.  Stout,  IT  Wall.  657.  There,  a  child  of  the  age  of  six 
years  had  wandered  upon  the  road  of  the  company,  and  h»l  got  hia 
foot  omshed  by  a  tnm-table  which  had  been  left  nnaecnred  andim- 
ffnarded.  He  recovered  a  judgment  of  |7500  in  the  drcoit  comt 
tor  the  District  of  Nebraska,  which  was  affirmed  by  the  snpreme 
court. 

Mr.  Jofitice  Hunt,  in  deliverii^  the  opinion  of  tha  ooort,  flBid, 
npon  the  snbject  above  mentioned : 

"  It  is  true,  in  many  cases,  that  where  the  facts  are  nndispated 
the  eSect  of  them  is  for  the  jadgment  of  the  court,  and  not  fca 
the  deoifiion  of  the  jury.  This  is  true  in  tbat  class  of  cases  where 
the  existence  of  sach  facts  come  in  question  rather  than  where  de- 
ductions or  inferences  are  to  be  made  from  the  facts.  If  a  deed  be 
given  in  evidence,  a  contract  proven,  or  its  breach  testified  to,  the 
existence  of  snch  deed,  contract,  or  breach,  there  being  nothing  in 
derogation  of  the  evidence,  is  no  donbt  to  be  mled  as  a  question  of 
law.  In  some  cases,  too,  me  neoeesary  inference  from  the  proof  is 
BO  certain  that  it  may  be  mled  as  a  question  of  law.  If  a  sana 
man  voluntarily  throws  himself  in  contact  with  a  passing  en^e, 
there  being  nothing  to  counteract  the  efEect  of  this  action,  it  ma^ 
be  ruled  as  a  matter  of  law  that  the  injury  to  him  resulted  from  lu» 
own  fanlt,  and  that  no  action  can  be  sustained  by  him  or  his  repre- 
sentatives. So  if  a  coach-driver  intentionally  drives  within  a  few 
inches  of  a  precipice,  and  an  accident  happens,  negligence  may  be 
ruled  as  a  qucetion  of  law.  On  the  other  hand,  if  De  had  placed  a 
suitable  distance  between  his  coach  and  the  precipice,  but  by  the. 
breaking  of  a  rein  or  an  axle,  which  could  not  have  been  antici- 
pated, an  injury  occurred,  it  might  be  mled  as  a  question  of  law  that 
there  was  no  negligence  and  no  liability.  But  these  are  extreme 
cases.  The  range  between  diem  is  almost  infinite  in  variety  and 
extent.  It  is  in  relation  to  these  intermediate  cases  that  the  oppo- 
site rule  prevails.  Upon  the  facte  proven  in  snch  cases,  it  is  a  mat- 
ter of  jndgment  ana  discretion,  of  sound  inference,  what  is  the 
deduction  to  be  drawn  from  the  nndisputed  facts.  Certain  factA 
we  may  suppose  to  be  clearly  established  from  which  one  sensible, 
impartial  man  would  infer  that  proper  care  bad  not  been  used,  and. 
that  nf^ligence  existed ;  another  man  equally  sensible  and  equally 
impartial  would  infer  tiiat  proper  care  had  been  used,  and  that  there 
was  no  negligence.  It  ia  uiis  class  of  cases  and  those  akin  to  it  that 
the  law  commits  to  the  decision  of  a  jury.   Twelve  men  of  the  aver- 
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ace  of  the  commiuu^,  compriBJng  men  of  education  and  men  of  little 
^uc&tion,  men  of  learning  and  men  wliose  learning  consists  only  in 
what  the;  have  themselves  seen  and  heard,  the  merchant,  the  me- 
chanic, the  farmer,  the  laborer ;  these  sit  together,  consult,  apply  their 
Beparate  experience  of  the  affairs  of  life  to  the  facts  proven,  and  draw 
a  unanimooB  conclusion.  This  average  judgment  thus  given  it  is  the 
great  effort  of  the  law  to  obtain.  It  is  assumed  that  twelve  men 
know  more  of  the  common  affairs  of  life  than  does  one  man ;  that 
they  can  draw  wiser  and  safer  concloBions  from  admitted  facts  thns 
occurring  than  can  a  single  judge.  In  no  class  of  caeeB  can  this 
practical  experience  be  more  wisely  applied  than  in  that  we  are 
considering.  We  find,  accordingly,  although  not  aniform  or  har- 
monious, that  the  authorities  justify  us  in  holding,  in  the  case  be- 
fore ns,  that  although  the  facts  are  undisputed  it  is  for  the  jory  and 
not  for  the  judge  to  determine  whether  pix>per  care  was  given,  or 
whether  they  establish  negligence." 

If  the  case  before  us  h^i  gone  to  the  jury,  that  body  would 
have  been  authorized  to  determine,  under  proper  instructionB  if 
required,  as  matters  of  fact,  whether,  under  the  circnmstancea,  the 
plaintifi  was  himself  free  from  negligence  contribnting  to  his  in- 
lary,  and,  also,  whether  the  defendant  was  gnilty  of  the  negligence 
imputed  to  it 

The  court,  on  the  demurrer  to  the  evidence,  was  bomid  to  take,, 
as  true,  all  the  facts  which  the  evidence  tended  to  prove,  and  snoh 
inferences  from  them  as  the  jury  might  fairly  have  drawn,  though 
the  jury  might  not  have  drawn  such  inferences. 

Bow,  it  seems  to  us,  from  all  the  evidence,  that  it  may  be  fairly 
inferred  that  the  plaintiff  himself  was  free  ^m  negligence.  He 
was  directed  to  do  the  worlc  at  the  time  he  was  doing  it.  There 
seemed  to  be  a  reason  or  necessity  for  commencing  the  work  before 
the  ^gine  passed  hack,  and  he,  in  obedience  to  orders,  commenced 
it.  E^  back  was  toward  the  engine  ae  it  approachENi  him.  He 
had  no  notice  that  it  was  in  the  hands  of  the  fireman,  and  not  the 
engineer.  A  freight  train  was  moving  out  at  the  same  time,  the 
noise  of  which  may  have  diverted  his  attention  from,  and  drowned 
the  noise  of,  the  engine  as  it  approached  him.  He  might  reason- 
ably have  supposed  that  he  would  be  notified  of  the  approach  of 
the  engine,  eitner  by  the  ringing  of  the  bell  or  the  sounding  of  the 
whistle. 

It  needs  no  argument  to.  show  that  the  engineer  was  guilty  of 
negligence  and  a  violation  of  his  duty  in  placmg  his  engine  in  the 
hands  of  a  fireman,  and  one  incompetent  to  manage  it  contrary  to 
the  orders  of  the  defendant ;  or  that  the  fireman  was  mcompetent, 
or  culpably  negligent  in  running  the  engine  as  stated,  without 
ringing  the  bell  or  sounding  the  whistle,  and  apparently  without 
takmg  the  trouble  to  observe  whether  ho  had  a  dear  track,  or  other- 
wise. 

0.  A.  A  £.  B.  Caa.— 86 
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Now.  it  maj  be  inferred  from  the  erideace,  that  the  master  me- 
chanic of  the  defendant,  whose  province  it  was  to  employ  and  dis- 
charge engineers  and  firemen,  had  ample  notice  of  the  practice  of 
the  engineere  of  Tiolating  the  order  of  the.  defendant,  by  placing 
their  engines  in  the  hands  of  the  firemen ;  and  that  the  practice  led 
to  the  pbcing  of  the  engine  in  qneetion  in  the  hands  of  a  fireman, 
incompetent  and  anfit  to  manage  it.  Yet  the  inference  is  that  no 
stop  was  put  to  the  practice,  nor  were  any  engineerB  dischat^ed  in 
consequence  of  it.  Notice  to  the  master  mechanic,  clothed  by  the 
company  with  such  powers,  was  notice  to  the  company,  and  his  act 
in  thus  permitting  the  order  to  be  violated,  and  the  engineers  to 
thos  consign  their  engines  to  the  firemen,  must  be  deemed  the  act 
of  the  company.     This  view  is  fnlly  sustained  by  the  anthorities. 

In  the  case  of  The  Pittsbm^,  etc,  Ky.  Co.  v.  Bnby,  38  Ind. 
294,  322,  Downey,  J.,  speaking  for  the  conrt,  aaid :  "  We  think 
that  notice  to  an  agent  of  a  corporation,  relating  to  any  matter  of 
which  he  has  the  management  and  control,  is  notice  to  the  corpo- 
ration, and  we  do  not  see  any  reason  why  this  rule  is  not  applicable 
here.  ,  ,  .  As  it  was  the  duty  of  the  master  of  transportation  to 
comrannicate  all  matters  concerninghis  agency  to  his  principal,  it 
may  he  presumed  that  he  did  so.  But,  whether  he  did  so  or  no^ 
notice  to  him  is  notice  to  his  principal,  when  it  relates,  as  it  did 
here,  to  the  business  which  he  was  transacting  for  the  company. 
He  was  placed  in  his  position  that  he  might  make  himself  ac- 
quainted with  the  conduct  of  those  who  were  placed  under  his  di- 
rection and  control,  and  he  seems  to  have  had  the  power  to  appoint 
and  remove,  promote  and  degrade,  those  who  were  engaged  in  the 
business  of  wnieh  he  had  overeight." 

In  Banlec  v.  The  New  York,  eto.,  R  R.  Co.,  59  N.  Y.  856,  it  is 
aaid  that  "  when  the  master  is  a  corporation,  necessarily  acting  by 
and  through  agents,  the  acts  of  its  general  agents  charged  with  the 
employment  and  discharge  of  servants,  in  the  performance  of  that 
duty,  must  be  regarded  as  its  acts.  The  corporation  should  be 
regarded  as  constractiveiy  present  in  all  acts  performed  by  its 
^neral  agents  within  the  scope  and  range  of  their  ordinary  em- 
ployment," 

The  case  of  Harper  «.  The  Indianapolis  and  St.  Louis  R.  B.  Co., 
41  Mo.  567 ;  S.  C,  4  Am.  Kep.  853,  was,  in  many  of  its  features, 
much  like  the  present.  See,  also,  2  Thoinp.  Neg.  1028,  sec  34 ; 
Patterson  v.  Pittsburg,  etc.,  R  R.  Co.,  76  Pa.  St.  889 ;  S.  C,  18 
Am.  Rep.  412. 

It  is  clear  enough,  from  the  evidence,  that  the  defendant  was 
guilty  of  negligence  in  permitting  its  order,  above  mentioned,  to  be 
violated  by  its  engineers,  and  in  retaining  tiiem  in  its  employment, 
after  notice  of  their  practice  of  abandoning  their  engines  to  the 
firemen,  which  led  to  placing  the  engine  in  question  in  the  hands 
of  a  careless  fireman,  mcompetent  to  manage  it,  whereby  the  in- 
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jnry  to  the  plaintiff  occurred.  The  compaDj  may  well  be  said,  iu 
general  terms,  to  have  been  careless  and  negligent  in  fanning  the 
engine,  by  nLeans  of  the  careless  and  inconLpetent  person  tbns 
placed  in  charge  for  that  porpose.  No  error  was  committed  in 
overruling  the  aemurrer  to  the  evidence. 

We  do  not  feel  authorized  to  distnrb  the  jndgment  on  the  ground 
that  the  damages  aesessed  were  excessive. 
i  What  was  said  by  Kent,  C.  J.,  nearly  seventy  years  ago,  in  the 
case  of  Coleman  v.  Southwick,  9  Johns.  45,  on  p.  51,  is  as  much 
the  law  now  as  it  was  then.  He  said :  "  The  question  of  damages 
was  within  the  proper  and  peculiar  province  of  the  jury.  It  rested 
in  their  sound  discretion,  under  all  the  circomstances  of  the  case, 
and  unless  the  damages  are  bo  outrageons  as  to  strike  every  one 
with  the  enormitv  and  injustice  of  them,  and  so  as  to  induce  the 
court  to  believe  tnat  the  jury  must  have  acted  from  prejudice,  pai^ 
tiality  or  corruption,  we  cannot  consistently  with  the  precedents 
interfere  with  the  verdict.  It  is  not  enongh  to  say,  that  in  the 
opinion  of  the  comt  the  damages  are  too  higD,  and  that  we  would 
have  given  much  leas.  It  is  the  judgment  of  the  jury,  and  not 
the  judgment  of  the  conrt,  which  is  to  assess  the  damages  in  ac- 
tions for  personal  torts  and  injuries." 

Considering  the  physical  and  mental  suffering  which  the  plain- 
tiff must  have  endured,  and  the  dismembered  condition  in  which 
he  mnst  pass  the  residue  of  life,  together  with  the  chances  of  his 
general  health  being  impaired  and  his  life  shortened  by  the  ac- 
cident, we  cannot  say  that  the  damages  were  excessive. 

There  remains  but  one  f  nrther  point  to  be  considered,  which 
relates  to  the  ruling  of  the  court  on  the  demurrer  to  the  third  para- 
graph of  complaint.  We  think  it  entirely  immaterial  whether  that 
paragraph  was  good  or  bad ;  and,  if  bad,  that  no  harm  was  done 
the  defendant  by  the  mling  on  the  demurrer.  That  paragraph 
might  be  entireW  eliminated  from  the  record,  and  the  judgment 
be  snstained.  Conceding  the  paragraph  to  be  bad,  no  verdict  was 
found  upon  it,  nor  does  the  jndgment  necessarily  rest  upon  it.  If 
the  jnrv  had  passed  upon  the  evidence,  they  might  have  found  for 
the  plamtiff  on  the  fourth  paragraph  only ;  and,  in  that  event,  the 
ruling  on  the  cemurrer  to  the  third  would  have  been  of  no  im- 
portance, and  could  have  done  no  harm.  The  JTiry,  had  they 
passed  upon  the  matter,  might  well  have  found  tor  the  plaintiff 
on  the  fourth  paragraph,  for  the  evidence  warranted  such  verdict. 
If  Uie  third  paragraph  was  not  good,  it  may  be  presumed  that  the 
conrt  below,  on  overruling  the  demurrer  to  the  evidence,  applied 
the  evideoce  to  the  good  paragraph,  and  not  to  the  bad  one. 

The  case  is  entirely  unlike  those  where  there  are  several  para- 
graphs of  complaint,  some  good  and  some  bad,  but  all  held  good 
on  demurrer,  and  there  is  a  general  verdict  for  the  plaintiff,  and 
nothing  in  the  record  to  show  that  it  was  based  on  the  good  para- 
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graphs.  See  Schafer  v.  The  State  ex  reL,  49  Ind.  460 ;  The  Penn- 
fljlvania  {Jo.  v.  Holderman,  69  Ind.  18,  and  cases  there  cited.  In 
such  ca^ee  the  court  cannot  ea;  that  the  error  in  holding  the  bad 
paragraphs  good  was  harmless,  because  it  cannot  e&j  that  the 
evidence  Bapport«d  and  made  ont  the  good  paragraphs,  and  entitled 
the  plaintiS  to  verdict  and  judgment  thereon,  as  if  the  had  para- 
graphs had  not  been  in  the  record ;  all  of  which  appears  in  the 
case  before  as. 

The  judgment  below  is  affirmed,  with  ooetA. 

It  having  been  made  to  appear  that  since  the  sabmisoon  of  this 
cause  the  appellee  has  departed  this  life,  it  is  ordered  that  the 
judgment  herein  be  readied  as  of  the  term  at  which  the  eaoae 
was  Babmitted. 

See  note,  p.  S8S. 


AuoB  IfoOofiKSB,  Administratrix,  etc.,  Bespcmdeii^ 

V. 

Thx  Jjosq  Iblaitd  B.  B.  Co.,  Appellant. 
(U  Sau  Torh  BtporU,  77.     JUnMry  8,  1881.) 

U«0.,  plaintiffe  inUatate,  wm  emplojed  in  the  vaid  of  defendant  at  H.  P. 
to  asrist  the  jardmasteiL.;  he  wu  hired  by  L.  and  wai  under  hie  conbtil  end 
enpemsion.  While  HcG.  was  en^faged,  by  the  directioDofL.,  in  attachinea 
damwed  car  standing  on  a  track  in  the  yud  to  another  car,  L.  nt^IigenUy 
elgntkQed  to  en  engineer,  whoee  train  stood  upon  the  track,  to  betA  the 
train,  which  he  did,  without  dgnal  or  warning,  and  in  consequence  HcC.  wee 
crashed  between  the  care,  receiTing  injuriei  caunng  hie  death.  In  an  action, 
to  recover  damagee,  htid,  that  the  yard  master  was  to  be  deemed  a  fellow- 
serrant  with  the  deoeaaed  ee  to  all  acte  done  in  the  range  of  the  conunoo 
emplo]rmeut,  except  thoee  done  In  the  performance  of  some  datf  whit^  de- 
fendant ow^  to  ita  lerraDta;  that  the  act^  in  question  wee  not  <»e  of  that 
character;  and  that,  therefore,  defendant  was  not  liable, 

HcOoflker  «.  L  L  R.  B.  Go.  (21  Hon,  SOO),  reveraed. 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Oonrt,  in  the  first  jadidal  department,  entered  upon  an  order  made 
July  1, 1880,  affirming  a  juqnnent  in  favor  of  plaintifi,  entered 
upon  a  verdict.    (Reported  below,  21  Hun,  SOO.) 

This  action  was  brought  to  recover  damu;e8  fco-  alleged  neg^ 
gence  causing  the  death  of  John  McCosker,  plaintifi'sinteBtate. 

These  facts  were  stipulated  on  the  trial : 

"  I^rst.  That  John  McCoeker,  plaintiffs  intestate,  was,  at  the 
time  of  bis  death,  in  the  employ  oi  the  defendant  as  a  driller  in 
and  about  the  defendant's  yard  at  Haoter*8  Point,    ^at  the 
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datdfis  of  Baid  Hf  cCoeker  as  such  driller  were  to  assist  in  the  TnaVing 
up  of  trains,  and  the  distribntion  of  oars  in  and  aboat  the  said  ym. 
and  repair  shoos  of  the  defendant. 

"  Second.  Tnat  said  McCosker  had  been  hired  by  and  was  xmdet 
-the  immediate  snpermion  and  control  of  Bodney  W.  Lake,  the 
jard  master. 

"  Third.  That  the  dnties  of  Baid  Loke  indnded  the  hiring  and 
discharging  of  drillers,  the  making  np  of  trains,  and  the  distriltn- 
tion  of  cars  in  and  about  the  said  yard  and  the  repair  shops  of  the 
defendant,  and  that  said  McCosker  and  others  were  employed  by 
the  defendant  to  assist  said  Loke  in  said  dnties.  That  the  imme- 
diate snperior  of  said  Lnke  in  the  service  of  Hie  defendant  was  the 
tnin  diBpatcher,  whose  orders  and  instmctions  said  Lnke  was  at  all 
times  bonnd  to  obey,  and  who  was  nnder  the  control  of  the  general 
■enperintendent  of  tne  defendent. 

"  Fourth.  That  on  or  immediately  prior  to  the  25th  day  of  May, 
1877,  a  certain  caboose  car  was  brooght  into  the  yard  from  some 
point  on  defendant's  railroad,  having  the  bnmpe  mpon  ite«asterly 
-end  so  broken  that  it  could  not  be  coupled  to  another  car  bv  the 
ordinary  method.  That  said  Lnke  having  on  the  day  aforesaid  re- 
ceived instmotions  from  defendant's  repair  shop  to  send  said  car  to 
«aid  shop  (which  was  sitoate  in  defendant's  yard  at  Hunter's  Point) 
for  repairs  to  said  bumper,  instructed  McCosker  and  another  driller 
to  assist  him,  the  said  Luke,  therein ;  that  said  car  was  then  stand- 
ing at  or  near  the  westerly  end  of  one  of  the  tracks  in  said  yard ; 
within  a  few  feet  to  tlie  easterly  and  upon  the  same  track  stood 
four  can  coupled  together,  but  detached  from  the  car  with  the 
brob^i  bnmper ;  these  were  flat  cars  about  fonr  feet  high  above 
the  rail;  and  still  farther  to  the  easterly,  upon  the  same  track, 
stood  a  train  of  ten  flat  cars,  each  of  the  height  aforesaid,  and  hav- 
ing an  engine  attached  thereto  at  the  easter^  end,  facing  easterly. 
That  said  Lnke  instruoted  said  McCosker  and  another  driller  to 
take  a  chain  and  attach  the  same  to  the  said  broken  bnmper,  and 
also  to  the  car  standing  next  easterly  thereof,  in  order  that  said 
broken  car  might  be  hauled  to  the  repair  shop.  That  while  the 
said  McCosker  and  the  other  driller  were  so  engaged  the  said  Luke, 
who  was  standing  near  the  engine,  signalled  the  engineer  to  back 
his  train.  That  the  said  engineer  thereupon,  without  signal  or 
warning,  backed  the  said  engine  and  train  m  a  westerly  direction 
in  each  manner  that  the  rear  car  of  said  train  struck  against  the 
four  detached  cars,  and  forced  the  car  next  easterly  of  the  car  with 
the  broken  bumper  backward  upon  and  against  said  McCosker,  so 
that  he  was  cntsned  between  said  two  cars  last  mentioned  and  sus- 
tained injuries,  from  which  he  subsequently  died  on  the  5th  d^ 
•of  June,  1S77.  That  the  said  injuries  were  sustained  at  about  half 
past  eleven  o'clock  in  the  morning  of  the  25th  day  of  May,  1877. 

"  Fifth.  That  said  Luke  knew  of  the  broken  bumper  before  he 
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ffkve  the  order  to  deceased,  that  the  eaid  defect  was  patent  and 
noticeable  to  anj  one  familiar  with  railroad  cars." 

The  defendant  moved  that  the  complaint  be  disnuBeed,  on  the 
following  rronnda : 

**  FinL  That  the  sets  of  the  yard  master  Lnke,  eo  f  ar  as  tliey 
tended  to  cause  the  injoiy,  were  those  of  a  fellow-eervant  wiUt  the 
deceased,  for  which  defendant  is  not  liable. 

"  Second.  That  there  is  no  evidence  of  any  failnre  to  perform 
the  dnties  which  defendant  owed  to  said  deceased,  either  on  its 
part  or  on  the  part  of  an;  person  to  whom  it  had  delisted  the 
performance  of  such  datie& 

"  Third.  That  plaintiff  had  &ited  to  establish  a  oanae  of  action 
wainst  the  defenaant." 

The  oooit  denied  the  motion  and  the  defendant  duly  excepted. 

Edward  E.  Spragne,  for  appellant  The  test  of  the  master^  lia- 
bility is  the  character  of  the  act,  in  the  performance  of  which  the 
injoiy  arisee.  (Crismi  v.  Babbit,  Ct.  App.,  Seat  21^880 ;  Boee 
V.  B.  A-  A.,  58  N.  T.  217,  220 ;  Farwell  v.  B.  &  W.  R  R.,  4 
Mete.  49;  Corcoran  v.Holbrook,  59  N.  Y.  517;  E^an  v.  Tncker, 

18  Hon,  347.)  Defendant  was  bound  to  use  dne  diligence  in  pro- 
viding proper  and  sufficient  tools,  machinery  and  apparatus  for  t2te 
use  of  servants  and  in  employing  fellow-servants,  competent  and 
sufficient  in  nmnber,  and  in  dischaiging  snch  as  he  knows,  or  onght 
to  know,  to  be  incompetent.  (Wright  v.  N.  T.  C,  25  N.  T.  M2, 
665 ;  Flike  v.  B.  &  A.,  53  id.  549,  553 ;  Keegan  v.  Western  K.  R.. 
8  id.  175 :  Ryan  v.  Fowler,  24  id.  410 ;  Plank  v.  N.  T.  C,  60  id. 
607 ;  Meban  v.  8.  B.  &  N.  T.,  id.  615 ;  Manning  v.  H^an,  78  id 
615;  Kirkpatrick  v.  N.Y.  C.^9  id.  240;  Gage  v.  D.,  L.&  W.,  14  Hnn. 
446 ;  Cone  v.  D.,  L.  &  R.  W.,  15  id.  172 ;  HawW  v.  North.  Cent.; 
17  id.  115 ;  Connolly  v.  Poillon,  41  Barb.  366;  ^pehnan  v.  Fisher 
Iron  Co.,  56  id  151 ;  Laning  v.  N.  Y.  C,  49  N.  Y.  521 ;  Briekner 
V.  N.  Y.  C,  2  I^ns.  586 ;  Sprang  v.  B.  &  A.,  58  N.  Y.  66 ;  Booth  v. 

B.  &  A.,  73  id.  38;  Harney «.  N.  Y.  C,  19  Hun,  556;  Heiner 
V.  Heavelman,  45  N.  Y.  Supr.  88.)  Errors  in  starting  trains  are  not 
imputable  to  the  corporation  as  master.  (Rose  v.  B.  &  A.,  68  N.  T. 
217, 221 ;  Wright  v.  N.  Y.  C,  25  id.  562 ;  Haskin  v.  N.  Y.  C,  65 
Barb.  129, 134 ;  56  N.  Y.  608.)  The  yard  master's  act  in  signalling 
the  engineer  had  no  relation  whatever  to  his  autbori^  to  hire  and  dis- 
char^    (Crispin  v.  Babbit,  supra ;  Barringer  v.  D.  &  H.  C.  Co., 

19  Hnn,  216 J  The  yard  master  and  plaintiffs  intestate  were  co- 
emplovees.  (LanJag  v.  N.  Y.  C,  49  N.  Y.  628;  Feltbam  v.  Eng- 
land, L  R.,  2  Q.  B.  33 ;  Wilson  ».  Merry,  L.  R,  1  Scotch  App. 
326 ;  Barringer  e.  B.  &  H.,  19  Hnn,  216 ;    Searle  v.  Lindsay,  11 

C.  B.  pi.  S.]  429 ;  McMahon  v.  Henning,  11  Rep.  No.  2,  p.  42 ; 
M  &  M.  R  R  «.  Smith,  6  Rep.  264.) 

Clifford  A.  H.  Bartlett,  for  respondent.  A  person,  to  whom  a 
corporation   delegates  execntire  duties,  the  appointment  and  die- 
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nuBsal  of  kborers  and  employees,  stands  in  the  place  of  the  corpo- 
ration and  is  not  a  co-eervaut.  (Shearman  &  Kedfield  on  Negli- 
gence, §  103 ;  Wharton  on  Negligence,  §S  222,  223,  235  ;  Thomp- 
son on  Negligence,  vol  2,  p.  1030 ;  Besel «.  N.  Y.  C.  &  H.  E.  B. 
R  Co.,  70  H.  Y.  171,  175,  176  ;  Flike  v.  Boston  &  Alb.  K.  K,  53 
id.  £53 ;  Laning  v.  N.  T.  Cent.,  49  id.  533 ;  Brickner  v.  N.  Y.  C. 
li.  £.,  2  Lana.  517 ;  affirmed,  49  N.  Y.  672 ;  Malone  v.  Hathaway, 
64  ii.  9 ;  Bradley  v.  N.  Y.  C.  R.  E.,  62  id.  99 ;  Booth  v.  S.  &  A. 
K.  E.,  U  id.  40 ;  22  Alb.  L.  J.,  No.  3,  p.  64 ;  id..  No.  22,  p.  4S3 ; 
Eagm  V.  Tucker,  18  Hun,  848-349 ;  Fort  v.  Whipple,  id.  591.) 
A  c»rporation  is  liable  to  its  servant  for  any  injury  happening  to 
liiiii  ill  furnishing  implements  and  facilities  improper  and  unsafe 
for  :hu  purposes  to  which  they  are  to  be  applied.  (Spelman  v. 
Fishur  Iron  Co.,  56  Barb.  155-165 ;  Le  Clare  v.  The  First  Division 
oftheSt.P.  &P.  E.  E.,  20  Minn.  9;  Stoddard  «.  St  Louis,  K. 
City  &  N.  K  R.,  65  Mo.  520;  Dobbm  v.  Eichmond  &  Danville 
R.  R.  Co.,  81  N.  C.  547;  Deveny  v.  Vulcan  Iron  Works,  4  Mo. 
236;  Mullen  v.  Philadelphia  &  Southern  Mail  Steamship  Co.,  78 
Penn.  St.  26,  32 ;  Whalen  v.  The  Centenary  Church,  etc.,  62  Mo. 
326 ;  Qormley  v.  Vnlcan  Iron  Worka,  61  id.  493 ;  Eailway  Co.  v. 
Lena,  33  Ohio,  200;  Railroad  Co.  v.  Keary  [1854],  3  Warren  & 
Smith  [Ohio],  209,  210;  Eailway  Co.  Fort,  17  Wall.  559;  Fordw. 
Fitchbuig  R.  E.,  110  Mass.  260 ;  Hough,  etc.,  v.  The  Texas  &  Pac 
R.  E.,  10  Otto,  213.)  Where  the  Buperior  servant,  by  means  of 
an  authority  which  he  exercises  by  delegation  of  the  master,  wrong- 
fully exposes  the  inferior  servant  to  ri^  and  injury,  the  master 
must  respond.  (Chicago  &  N.  W.  E.  E.  v.  Bayfield,  37  Mich.  213 ; 
Berea  Stove  Co.  v.  Craft,  31  Ohio,  292 ;  Brabbits  v.  Chicago  & 
N.  W.  E.  R.,  38  Wis.  289.)  The  yard  master,  Luke,  stood  m  the 
place  of  tbe  company  pro  hac  vice.  (Smith  v.  Chicago,  Mil.  &  St. 
P.  R.  R.,  42  Wis.  526 ;  Ford  v.  Fitchburg  R.  R.,  110  Mass.  240.) 

FlNOB,  J. — The  doctrine  established  by  our  decision  in  Crispin 
V.  Babbitt  (81  N.  Y.  516)  is  fatal  to  the  plaintiffs  claim,  ^e 
Tardmaster,  thi'ough  whose  n^ligence  the  injury  occulted,  must 
be  deemed  to  have  been  a  fellow-servant  of  the  deceased,  as  to  all 
acts  done  within  the  range  of  the  common  employment,  except 
such  as  were  done  in  the  performance  of  some  duty  which  the 
master  owed  to  his  servants.  The  act,  in  the  present  case,  was 
verr  plainly  not  of  that  character.  The  yardmaster  was  charged 
wim  the  duty  of  making  up  the  trains  and  distributing  the  cars  in 
and  about  the  yard,  and  the  repair  ehops  of  the  defendant,  and  the 
deceased  was  employed  bv  him  to  assist  in  that  servica  As  a 
necessary  consequence,  broKen  and  disabled  cars  had  to  be  handled 
and  moved  to  the  repair-shops,  and  what  ever  of  riak  was  insepara- 
ble from  their  damaged  condition,  and  the  inconvenience,  and 
even  danger,  of  getting  them  to  the  shops  was  an  open  and  palpable 
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risk  of  luB  employment,  wMcb  the  deceased  aaaamed.  It  ia,  of 
coarse,  no  ground  of  liability  of  the  company  that  the  hampers  of 
this  car  were  broken,  and  it  conid  not  be  coupled  in  the  ordiiury 
way.  The  deceased  was  employed  to  handle  and  move  to  the  re- 
paii^ops  damaged  and  dJsaoled  cars,  and  took  the  risk  of  his  em- 
ployment in  that  respect.  While  engaged  iu  attaching  the  brolen 
car  to  the  one  in  front  with  the  aid  ot  a  chain,  and  by  direction  of 
the  yardmaster,  the  latter  negligently,  and  at  the  wrong  mommt, 
Btgnalled  to  the  engineer  to  back  his  train,  and  as  a  conseqaenoetbe 
deceased  was  cradaed  between  the  cars.  The  n^ligence  wUch 
caused  the  injury  was  in  no  sense  that  of  the  master.  In  moing 
this  train  the  yardmaster  was  acting  not  as  the  agent  of  the  maiter 
in  the  performance  of  the  master's  duties,  for  it  was  oot  the  lattsr'E 
duty  to  effect  the  conpling  of  these  cars  and  their  movement  to  '.he 
repairshop.  What  the  yardmaster  was  doing  was  the  work  oi  a 
servant,  in  the  department  of  labor  and  duty  assigned  to  him  as 
suoh.  No  duty  which  the  master  owed  to  Ms  servants  was  being 
done  by  the  yardmaster  from  the  negligent  performance  of  whion 
the  injury  resulted.  The  question  of  hability  was  distinctly  raised 
upon  a  motion  for  a  nonsuit,  based  upon  the  grounds  that  the  acts 
OI  the  yardmaster,  so  far  as  they  tended  to  cause  the  injury,  were 
those  of  a  fellow-Bervant  with  tne  deceased,  and  that  there  was  no 
evidence  of  any  failure  to  perform  the  duties  which  defendant 
owed  to  deceased,  either  on  its  part  or  on  the  part  of  any  person  to 
whom  it  had  del^^ted  the  performance  of  sudi  duties.  The 
motion  shoold  have  been  granted,  and  its  denial  was  error,  for 
which  the  judgment  shonld  be  reversed. 

All  cononr,  except  Danforth,  J.,  not  voting,  and  Rapallo,  J., 
absent. 

Judgment  rererBed  and  new  trial  granted,  costs  to  abide  the 
event. 

See  note,  p.  1126. 


Jkffbkv 

V. 

Kkokuk  asd  Des  Morass  R.  R.  Ca 

(Adwrnee  CbM,  loua.     OeUbtr  4,  1B81.) 

Plaintiff  was  employed  as  a  shoveler  upon  a  coDBtruction  train,  and  while 
going  to  the  rear  end  of  the  train  in  diacharge  of  his  daty,  wu  by  reaacm  of 
the  uncoupling  of  the  caboose  by  the  conductor,  and  a  sudden  jerk  of  ths 
train  caused  by  the  engineer,  thrown  from  the  car  and  run  over  by  the  ca- 
boose. Seid,  that  the  evidence  was  sufficient  to  sustain  the  verdict  of  Ute 
jury  to  the  effect  that  the  injury  vu  caused  by  the  proximate  neglect  of  con- 
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doctor  tud  engineer,  and  that  plaintiff  wu  not  goUtj  of  oontrittntorr  n^ 
ligeno& 

Certun  ipectil  itit«TTogatoriM  propounded  to  and  anjweied  by  the  Jury,  m 
to  whether  the  accident  was  cauaed  bj  the  joint  acts  of  the  oc»diictor  and 
«nsineer,  htid,  to  aubmit  but  a  single  proposition. 

A^dmitrion  of  certain  evidence  upon  re-ezsmioation,  ai  to  whether,  after 
vsnal  wss  given,  plaintiff  thought  of  catching  hold  of  a  state  to  sare  him- 
•eif,  Md,  error  without  prejudice;  Rathrock,  J.,  residing  it  aa  admlidble, 
as  being  matter  gone  into  upon  croBS-examinatioD. 

Endence  tending  to  show  that  cutting  the  train  in  the  mumer  pursued 
was  unusual,  htld,  competent. 

A  witness  called  to  testify  as  to  the  customsry  manner  of  cutting  trains 
«nd  side-tracking  cars  cannot  testify  as  to  the  propriety  of  either  way. 

OertUD  instructions  to  the  effect  that  if  (iefendant  saw  the  signal  to  cat 
the  train,  and  knew  his  position  was  dangerous,  and  made  no  effort  to  save 
himself  from  injury,  he  was  guilty  of  contributory  negligence,  hut  omitting 
«1I  reference  to  the  fact  aa  to  wlieiber  he  had  time,  after  knowing  his  danger, 
to  protect  himsetr,  held,  properly  refused. 

A  person  may  sometimes  Yoluntarily  and  without  actual  neceanty,  place 
himself  in  a  dangerous  podtion,  and  still  not  be  guilty  of  contributory  negli- 
gence; and  question  of  contributory  negligence  in  thia  case  was  one  for  the 
^uy  to  determine,  in  view  of  all  tlu  eiioumstanoea  of  the  case. 

Certain  instractioDS  hdd  |m>perl7  refosed  as  not  applioaUe  to  any  of  the 
iaaea  of  the  case. 

Appeal  from  Lee  otrenit  court. 

This  is  an  ftctaon  at  kw  to  recover  damages  whicti  it  is  alleged 
the  plaintifi  metained  while  in  the  emploTment  of  the  defenduit, 
by  being  ran  over  b;  a  car  through  the  o^ligenoe  of  certain  co- 
«mpIoyeee.  The  petition  and  answer  are  in  the  nsTial  form,  the 
plaintiff  claiming  that  he  was  injured  by  reason  of  negligence  in  the 
pereons  having  char^  of  said  train,  and  averring  due  care  on  his 
part ;  and  the  defendant  denying  snch  negligence  andpleading 
eontribntory  negligence  upon  the  part  of  the  plaintiS.  There  was 
a  trial  by  jnry,  which  reenlted  in  a  verdict  and  judgment  for  the 
plainttfi  for  $5,500.    Defendant  appeals. 

Qilmore  &  Anderson,  for  appeluint&  Craig  &  Oollier,  for  ap- 
pellee. 

BoTHBOcs,  J. — 1.  The  main  facte  attending  the  accident  are  not 
in  dispnte.  They  are  as  foUowe :  The  plaintiff  entered  the  service 
of  the  defendant  on  the  tenth  day  of  Jmy,  1876,  as  a  eboveler  on  a 
construction  train  having  its  headqaarters  at  Summit  station.  On 
the  twenty-sixth  of  August,  1876,  this  constructioQ  train  was  being 
employed  in  haoling  dirt  to  certain  places  west  of  Summit  station, 
an4^  as  was  its  custom,  it  was  coming  into  the  station  to  lay  up  for 
the  nigrht.  The  train  consisted  of  an  e^^ne  and  tender,  and  a  way 
car  and  some  ten  or  twelve  flat  cars.  There  were  about  forty  labor- 
ers working  on  said  train.  There  were  two  tool  boxes,  with  a 
passage-way  between  them,  on  or  near  the  rear  end  of  the  last  flat 
car,  and  next  to  the  way  car.  The  \rar  car  had  a  door  in  the  end 
next  to  the  cars  with  the  tool  boxes.   Tne  train  oeually  started  &om 
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the  dninp  abont  the  time,  or  before,  &U  the  dirt  was  thrown  from 
the  cars,  and  ae  soon  as  the  dirt  was  all  removed  the  men  walked 
along  the  train  while  it  was  in  motion,  deposited  their  tools  in  the 
tool  boxes,  and  went  into  the  way  car  to  get  their  dinner  backeta 
and  any  of  their  clothing  which  might  oe'  there,  and  then  they 
ueaally  returned  to  the  front  of  the  train  next  the  locomotiye,  bo 
that  they  could  get  off  opposite  their  boarding-honse.  On  the 
evening  of  the  accident  the  plaintiff  went  back  to  the  rear  of  the 
train  for  the  porpose  of  getting  his  coat  and  dinner  bucket  When 
he  reached  the  rear  of  toe  last  car,  and  was  near  the  tool  boxes, 
Hike  O'Neil,  the  conductor  of  the  train,  was  standing  in  the  door 
of  the  caboose.  The  speed  of  the  train  was  slackened  somewhat, 
and  O'Neil  stopped  one  Coffey,  who  was  in  front  of  the  plaintiff 
and  abont  entenng  the  way  car,  and  warned  him  off.  O'Neil 
stopped  and  pnlled  the  pin  which  coapled  the  way  car  to  the  train, 
ana  raised  up  and  signalled  the  engineer,  who  put  on  steam,  which 
increased  the  speed  of  the  train,  suddenly  producing  a  jerk,  by  reason 
of  which  the  plaintiff  and  another  of  the  empfoyees  fell  in  the 
opening  made  in  the  train  by  the  uncoupling  and  increased  speed, 
and  were  run  over  by  the  caboose.  One  of  the  plaintiff's  legs  was 
broken  and  cmehed  in  such  a  manner  as  to  require  ampntatdon 
above  the  knee,  and  he  was  otherwise  injured.  The  other  em- 
ployee who  fell  from  the  car  at  the  same  time  was  killed. 

The  theory  of  the  plaintiff  is  that  the  conductor  was  negligent  in 
uncoupling  the  cars  and  giving  the  signal  to  the  en^neer,  and  that 
the  engineer  was  negligent  by  putting  on  too  mnch  steam,  suddenly 
prodiiemg  a  violent  jerk  which  threw  him  from  the  car.  Counsd 
loi-  the  defence  contend  that  the  plaintiff  was  guilty  of  contribn- 
lory  negligence  by  standing  within  from  three  to  five  feet  of  the 
eiid  of  the  car,  knowing  ut&t  the  conductor  pulled  the  pin  and 
made  the  signal,  and  knowing  that  the  man  who  was  in  front  of 
him  had  been  warned  of  the  danger,  and  by  carelessly  standing  still 
without  attempting  to  avoid  injury  to  himself  by  any  means  what- 
ever. At  the  instance  of  the  plamtiff  the  court  sabmitted  to  the 
jury  certain  special  interrogatories  which,  with  the  answers  thereto, 
were  as  follows : 

(1)  Were  the  condncto^  and  ensdneer  on  defendant's  trun  gniltj 
of  negligence  which  was  the  proximate  cause  of  the  injury  i  Ans. 
Yes. 

(2)  Did  O'Neil  see  Jeffrey  on  the  tool  car  before  he  (O'Neil) 
pulled  the  pin  between  the  way  car  and  the  tool  car?    Ans.  Yes. 

(3)  Did  O'Neil  know  where  Jeffrey  was  standing  on  the  tool 
car  at  the  time  he  gave  the  signal  to  the  engineer  to  go  ahead! 
Ans.  Yee. 

(4)  Did  O'Neil  or  the  engineer  give  Jeffrey  any  warning  which 
was  reasonably  sufficient  to  have  put  him  on  his  guard  against  what 
followed?     ^8.  No. 
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(5)  Was  it  the  act  of  the  conductor  and  engineer  that  pnt  Jeffrey 
in  aif>hu!e  of  dancer  1    Ana.  YeB. 

(6)  Did  O'NeiT  see  Jeffrey's  position  on  the  tool  car  in  time  to 
have  avoided  the  injury  to  mm  oy  exercising  ordinary  care  f  Ans. 
Yes. 

(7)  If  yon  answer  the  sixth  qaeetion  "  Tee,"  then  answer  the 
following  qnestion :  Did  O'Neil,  after  seeing  Jeffrey's  position  on 
the  tool  car,  exercise  ordinary  care  and  precaution  to  avoid  injoring 
him?     Ads.  No. 

Certain  interrogatories  were  also  sahmitted  to  the  jury  at  the 
instance  of  the  defendant,  which,  with  the  answers,  are  as  follows : 

(1)  How  near  the  rear  end  of  the  tool  car  was  the  plaintiff  stand- 
ing at  the  time  he  fell  off  ?     Ans.  From  three  to  iive  feet. 

(2)  Was  not  he  standing  too  near  the  end  of  the  tool  car  to  be 
reasonably  safe' at  the  time  he  felt  off  I     Ane.  No. 

(3)  Was  he  not,  at  the  time  he  fell  off,  standing  so  near  the  end 
of  the  tool  car  that  his  position  was  evidently  dangerons,  in  case 
the  speed  of  the  car  he  was  on  was  increased  iu  an  ordinary  degree, 
unless  be  held  on  to  something,  or  braced  against  the  start !  Ans. 
No. 

(4)  Did  plaintiff  make  any  efforts  at  all  to  secure  himself  twainst 
a  forward  movement  on  the  car  on  which  he  stood  ?    Ans.  No. 

(5)  If  be  did  make  snch  efforts,  what  were  they  I  Ans.  No 
^ort. 

(6)  Did   plaintiff  see  the  conductor  pull  the  pinf     Ans.  Yes. 
m  How  mnch  time  eUpeed  after  the  condnctor  palled  the  pin, 

and  before  the  speed  of  the  tool  car  was  increased )    Ans.  Abbnt 
five  seconds. 

(8)  Was  plaintiff  exercising  ordinair  and  reasonable  care  for  his 
own  safety  after  he  saw  the  pin  polled,  and  up  to  the  time  he  fell 
off?     Ans.  Yea. 

(9J  Was  what  plaintiff  saw  the  conductor  do  and  heard  him  say 
in  tne  way  of  uncoupling,  giving  warning  and  signal,  reasonably 
Bufficient  to  pnt  plaintiff  on  hie  guard  against  what  was  likely  to 
follow?    Ans.  No. 

(10)  Does  the  evidence  show  that  plaintiff's  injury  was  in  con- 
sequence of  the  n^ligence  of  any  of  the  employees  of  the  oom- 


panv!    Ans.  Yes. 
d  engineer. 


(11)  If  yon  say  it  was,  then  which  one  was  it?  Ans.  Condnctor 
and  engineer. 

(12)  In  what  particular  things  did  snch  negligence  consist,  if  yon 
Bay  there  was  snch  negligence  T  Ans.  In  cutting  train  in  twownite 
in  motion  and  onusuaT  jerk. 

(13)  Did  not  plaintin  know  as  mnch  about  what  was  going  to 
happen  after  the  signal  to  go  ahead  was  given  as  O'Neil  didt 
Ans.  No. 

(14)  If  yoQ  have  answered  that  the  injnry  was  in  consequence  of 
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the  n^Iigence  of  the  condDctor,  then  state  in  what  each  n^ligenoe 
coDfiisted.     Ana.  In  cutting  train  in  two  while  in  motion. 

(15)  If  in  conBeqnence  of  the  Degligenoe  of  the  ei^imaR^  then 
Btate  m  what  eadi  negligence  consisted.  Ans.  By  giving  an  on- 
usnal  jerk. 

(16)  Did  not  the  conductor,  after  ^ving  the  warning  and  signal 
he  did  gire,  and  knowing  that  plaintiff  saw  what  he  was  doin^ 
have  reasonable  eanee  to  believe  that  plaintiff  conld  and  would  ae- 
cure  himself  from  ordinary  jerk  of  the  train  t     Ana.  No. 

(IT)  Is  it  ordinary  pmdencc,  for  a  man  with  plaintiffs  experi- 
ence aboot  trains,  to  stand  the  distance  he  was  from  the  rear  of  a 
car  about  to  be  cat  off,  nnder  die  circnmstancee  this  car  was  I 
Ans.  Yea. 

(18)  Did  the  plaintiff  see  and  understand  the  signal  to  go  ahead  t 
Am  Yes. 

(19)  Did  he  hare  reasonable  cause  to  know,  from  anything  he 
saw  or  beard,  that  the  car  on  which  he  stood  was  about  to  be  sepa.- 
rated  from  the  car  next  behind  him  I     Ans.  Yes. 

Qnestions  1, 4,  and  6,  propounded  at  the  instance  of  the  pifuntiff, 
were  objected  to  by  the  defendant  because  each  was  in  fact  com- 
posed 01  two  questions.  The  objection  urged  is  that  each  queetioa 
joined  the  acts  of  the  engineer  and  conductor,  and  required  the 
inry  to  answer  whether  by  their  joint  negligent  acts  the  accident 
nappened.  The  questions,  it  appears  to  us,  submit  a  single  propo- 
aition ;  and,  although  they  emorace  the  acts  of  two  of  defend- 
ant's employees,  they  are  still  a  single  queetioo.  They  are  not 
such  as  tend  to  confuse  a  jotr  by  requiring  them  to  draw  a  conela- 
eion  from  many  facte.  Further  than  this,  the  jury  appear  to  have 
fully  comprehended  the  questions,  as  will  appear  by  me  answers  to 
interrogatories  10  and  11,  propounded  at  tne  instance  of  the  de- 
fendant. The  attention  of  the  iury  was  there  directed  to  the  same 
subject,  and  they  distinctly  and  pkinly  answer  &at  plaintiff  was 
injured  in  consequence  of  the  n^ligence  of  the  conductor  and  en- 
j^neer. 

2.  The  defendant  moved  the  court  to  set  aside  the  verdict  be- 
cause the  same  was  against  the  evidence,  and  because  the  answers 
to  certain  of  the  special  findinjgs  were  the  result  of  prejudice,  and 
were  not  sustainea  by  the  evidence,  and  for  judgment  for  the  de- 
fendant upon  the  special  findings.  These  motions  were  overruled 
by  the  court.  The  motion  for  judgment  for  the  defendant  on  the 
special  findings  was  correctly  overruled,  for  the  simple  reason  that 
the  answers  to  the  special  interrogatories  do  not  show  affirmatiTely 
that  the  defendant  is  entitled  to  judgment.  In  re^^ard  to  the  spe- 
cial interrogatoriee  submitted  to  the  jury  in  this  case,  we  deem  it 
proper  to  say  that  the  court  would  have  been  fnlly  justified  in  re- 
fusing to  submit  many  of  them  to  the  jury.  It  is  not  the  puipoee 
of  tlie  statute  authorizing  this  practice  to  permit  parties  to  submit 
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a  lens;thT  croee-examination  of  the  jiuy  npon  every  conceivabla 
fact  in  tae  case,  whether  it  be  proximate  or  remote  to  the  main 
inqniiy.  Such  a  procedure  tenoB  only  to  coniuaion.  The  ques- 
tiooB  propounded  are  framed  from  the  Btandpoiat  of  the  party 
propODlidmg  them,  and  are  often  (unintentionally  it  may  b^  un- 
fairly put 

It  is  urged  by  oonnsel  for  the  defendant  that  the  special  findings 
of  the  jury  are  inoonsietent  with  each  other,  and  that  the  answers 
to  questions  numbered  3, 8, 9, 13, 16,  and  17  are  so  wanting,  in  sup- 
port from  the  evidence,  as  to  be  "  absolutely  astounding. '  It  is 
not  onr  purpose  to  discuBS  these  findings  separately.  Webave  care- 
fully examined  the  evidence,  which  is  folly  presented  in  the  record, 
and  in  addition  to  what  has  already  been  given  as  conceded  facts  in 
the  case,  we  will,  without  going  into  the  testimony  of  the  witnesBea 
in  detail,  recite  certain  other  facts  which  we  think  the  jury  were 
fairly  warranted  in  finding  from  the  evidence.  When  Jeffrey,  the 
plaintiff,  started  for  the  rear  of  the  train,  on  the  evening  of  the  ac- 
cident, he  was  acting  under  the  orders  of  those  in  charge  of  the 
train.  The  men  were  required  to  deposit  their  tools  in  the  tool 
boxes  and  get  their  coats  and  buckets  from  the  way  oar  while  the 
train  was  in  motion.  When  he  reached  the  tool  boxes  a  man  ia 
front  of  him  was  about  to  step  into  the  way  car,  and  Jeffrey  heard 
the  conductor,  O'Neil,  say  to  nim ,  "  Stand  back ;  do  you  want  to 
get  killed  V*  accompanying  these  words  with  an  oath ;  and  Jeffrey 
testified,  "  and  I  stopped  where  I  was."  Just  as  O'Keil  said  that 
he  pulled  the  pin,  raised  up,  and  the  train  was  off  with  a  sudden 
jerk,  and  Jeffrey  was  thrown  from  his  feet  and  off  the  car.  The 
jury  were,  therefore,  warranted  in  finding  that  up  to  the  time  when 
the  plaintiff  heard  the  warning  to  the  man  in  advance  of  him  he 
was  not  only  not  negligent,  but  was  acting  under  orders. 

Next,  it  IS  proper  to  consider  the'manner  in  which  the  way  car 
was  detached  from  the  train.  It  appears  that  the  uncoupling  was 
made  while  the  train  was  in  motion,  and  the  way  car  aUowed  to 
follow  the  train  to  save  time  in  side-tracking  the  train  on  one  switch, 
and  the  way  car  and  engine  on  another.  And  here  it  will  be  ob- 
served that  the  jury  find  in  answer  to  the  fourteenth  and  fifteenth 
interrogatories  proponnded  by  the  defendant  tliat  the  negligence  of 
the  conductor  consisted  in  cutting  the  train  in  two  while  it  was  in 
motion,  and  that  the  negligence  of  the  engineer  consisted  "  in  giving 
an  unusnal  jerk."  It  may  well  be  inquired,  why  was  it  necessary  to 
cut  the  tnin  in  two  while  in  motion,  and  what  emergency  was  there 
that  prevented  the  brake  from  being  applied  on  the  way  car,  and 
why  should  the  engineer  give  the  train  a  sudden  jerk  without  any 
ugnal  when  there  were  some  40  men  on  it  whose  duty  required 
them  to  be  passing  from  one  end  of  the  train  to  the  other?  One 
witness  who  was  standing  near  the  train  testified  that  there  was  a 
terrible  jerk  in  the  train.     Another  says :  "  All  at  once  I  heard  a. 
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tremendoiis  jerk.  It  was  an  imnsiial  bump  or  jolt.  I  didn't  hear 
aor  gradual  taking  up  of  Black."  Asotaer  testified  as  follows: 
"Ttufi  was  a  big  sonnd;  it  was  a  severe  bnmp  at  one  snrge,  as  I 
noticed  it  I  did  cot  notice  anything  gradual  abont  It."  Another 
witness  testified  to  the  effect  that  the  whole  Iransaction,  including 
the  pulling  of  the  pio,  the  signal,  the  nnnsnal  jerk,  and  the  falling 
of  the  men  upon  the  track,  was  very  saddenly  done.  One  witness 
says  he  never  knew  the  train  to  stut  bo  hard  without  rin^ng  the 
bell  or  giving  warning.  Another  states  that  the  "  jerk  almost  ic- 
stantaneously  follow^  the  signal."  Bnt  we  have  given  enongh  to 
demonstrate  tlrat  there  was  evidence  which  fairly  warranted  the 
jory  in  finding  that  Uie  conductor  and  engineer  were  chargeable 
with  negligence. 

It  is  urged,  however,  that  the  plaintifi  was  chat^eable  with  oon- 
tribntory  negligence,  because  he  neard  the  warning  to  the  man  in 
front  of  him,  saw  the  conductor  pall  the  pin  and  give  the  signal, 
and  knew  that  the  speed  of  the  train  would  be  increased,  and  that 
there  would  be  danger  in  standing  from  three  to  five  feet  from  the 
end  of  the  tool  car  without  taking  hold  of  the  locks  or  hoops  oa 
the  tool  boxes,  or  some  stakes  or  standards  which  were  in  reach. 
But  there  ie  nothing  in  all  the  evidence  to  chai^  the  plaintiff  with 
notice  of  the  unusim  jerk  which  followed  the  signal,  or  to  advise 
him  that  precautions  against  it  were  necessary.  He  had  the  right 
to  assume  that  the  forward  movement  of  the  train  would  be  made 
in  die  osoal  manner.  Mnch  of  the  argument  of  counsel  is  directed 
to  what  the  plaintiff  might  have  done  to  save  himself  from  injury 
in  the  five  seconds  whim  the  jury  found  intervened  between  the 
palling  of  the  pin  and  the  jerk  of  the  train.  The  jury  have  found 
that  he  was  gailty  of  no  negligence  which  contributed  to  the  injuiy, 
and,  under  all  the  circumstances  surrounding  the  plaintiff,  taking 
into  consideration  the  exceedii^ly  brief  space  of  time  intervening, 
and  the  anddenness  and  violence  of  the  jerk,  which  plaintiff  had  no 
reason  to  apprehend,  we  are  not  prepared  to  say  that  the  vwdict 
should  be  disturbed  under  the  well-known  role  prevailing  in  this 
court.  It  will  be  understood  that  in  reciting  the  forgoing  facts 
we  are  giving  only  that  phase  of  the  case  favorable  to  the  plaintiff. 
That  there  was  mach  testimony  contradictory  thereto  is  not  to  be 
denied.  But  our  inquiry  is,  was  the  jury  justified  in  finding  as  they 
did }  We  think  they  were,  and  that  tneir  verdict  is  fairly  supported 
by  the  evidence. 

3.  The  plaintiff  was  ezunined  as  a  witness  in  his  own  behalf. 
Upon  his  re-examination  he  was  asked  by  his  counsel  this  ques- 
tion :  "  State  whether  or  not,  after  O'Neil  gave  the  signal,  it  oc- 
curred to  your  mind  that  there  was  a  stake  behind  the  tool  box." 
Another  similar  question  was  asked  as  to  whether  or  not  it  occurred 
to  his  mind  that  there  was  a  padlock  on  the  tool  box.  Both  of 
these  questions  were  answered  in  the  negative.     The  questions  and 
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answers  were  objected  to  by  tbe  defendant,  and  the  obiectione  were 
OTerruIed.  It  is  inBiBted  that  whether  or  not  plaintiff  tbooeht  of 
the  means  at  hand  bj  which  he  might  have  protected  himself  from 
mjnry,  is  not  the  standard  of  care  which  was  reqnired  of  him.  We 
are  united  in  the  opinion  that  there  was  no  prejudicial  error  in  per- 
mitting this  evidence  to  go  to  the  jury.  The  writer  hereof  is  of 
the  opinion  tliat  the  defendant  was  precluded  from  objecting  there- 
to, because  in  the  cross-examination  the  plaintiS  had  been  tally  in- 
terrogated by  counsel  for  defendant  in  r^ard  to  the  stake  and 
the  padlock,  and  what  he  thought  when  O'Neil  stooped  and  pulled 
the  pin.  As  the  defendant's  counsel  took  it  upon  himself  to  cross- 
exfunine  ae  to  the  operations  of  the  plaintiff's  mind  at  the  time  of, 
or  immediately  preceding,  the  accident,  an  objection  to  the  same 
line  of  evidence  upon  the  re-examination  of  the  plaintiff  was  cor- 
rectly overruled.     1  Green].  Ev.  §  468. 

A  majority  of  the  court,  however,  are  of  the  opinion  that  the 
evidence  in  question  was  inadmissible  upon  the  ground  that  it  was 
not  competent  for  the  plaintiff  to  exculpate  himself  from  negligence 
by  showing  his  own  f  orgetfulness,  bnt  that  under  the  circumstances 
(ff  this  case  the  defendant  was  not  prejudiced  thereby ;  that  Uie 
plaintiff  was  not  called  npon  to  guard  against  a  danger  which  he 
had  no  reason  to  apprehend.  The  accident  arose  from  being  jerked 
off  the  car.  If  he  nad  no  reason  to  apprehend  such  accident  it 
-cannot  be  said  that  it  was  the  plaintiff's  duty  to  seize  the  stake  or 
lock  upon  the  tool  Ixix ;  and  it  not  being  hie  duty  it  was  wholly  im- 
material whether  lie  thought  of  them  or  not.  The  special  findings 
of  the  jury  show  that  they  never  reached  the  question  as  to  eudi 
-duty.  They  found  in  answer  to  the  second  special  interrogatory 
that  the  plamtiff  was  not  standing  too  near  the  end  of  the  tool  car 
to  be  reasonably  safe,  at  the  time  he  fell  off.  This  means,  of 
course,  so  far  as  he  had  reason  to  apprehend.  Again,  they  found, 
in  answer  to  the  third  special  interrogatory,  that  the  plaintiff's  posi- 
tion so  near  the  rear  end  of  the  car,  and  wi^ont  holding  on  to  any- 
thing, was  not  evidently  dangerous,  upon  the  supposition  that  there 
was  to  be  a  mere  ordinary  increase  of  speed. 

For  answer  to  the  fifteenth  special  interrogatoiy  they  found  that 
there  was  eadh  increase  of  speed  as  to  result  in  an  unnsnal  jerk.  In 
answer  to  the  seventh  special  interrogatory  they  found  that  the 
plaintiff  did  not  have  sufficient  warning  to  put  him  on  his  guard 
^inst  what  was  likely  to  follow  when  he  saw  the  piit  pulled. 
This  shows  clearly  that  he  did  not  have  reason  to  apprehend  the 
■danger  to  which  he  became  exposed.  It  is  wholly  immaterial,  then, 
whether  he  had  in  mind  the  stake  or  the  lock  upon  the  tool  box. 
He  could  moat  certainly  have  made  a  forward  movement  a  step  or 
two  and  secured  his  safety  completely.  Yet  the  jury  found  that  he 
was  excusable.  This  must  have  been  npon  the  sole  ground  that  he 
had  no  reason  to  think  it  necessary.     If  this  was  so,  ne  had  no  rea- 
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son  to  think  it  n^eeaaaiy  to  take  hold  of  the  stake  or  lock.  tJpon 
this  reasoning  the  majority  of  the  coort  think  that,  though  the  eri- 
denoe  was  not  properlj  admissible,  it  was  not  prejndiciaL 

4.  Next  it  is  oi^ed  that  the  coort  erred  in  permitting  an  answer 
by  »  witness  to  the  following  qnestion :  "  How  often  had  yon  seea 
O'Neil  cat  that  car  ofi  while  the  train  was  in  motion,  and  in  the 
evening  when  they  were  mnning  into  the  station  to  pnt  np  for  the 
night )"  The  answer  was,  in  substance,  that  the  witness  might  have 
seen  it  done  abont  twice,  probably.  This  evidence  was  not  incom- 
petent The  theorr  of  the  plaintiS  was  that  it  was  nnnsnal  to  cnt 
off  the  way  car  in  uiat  maimer,  and  there  was  evidence  tending  to- 
show  that  the  plaintiff  had  not  been  in  a  sitnation  to  see  it  done. 
It  was  perfectly  proper  to  show  that  the  act  of  which  plitintiff  com- 
plained was  tinnsaaL 

5.  Thomas  BeiUr,  a  rulroad  conductor,  was  examined  as  a  wit- 
nees,  and  stated ;  "  If  I  were  going  to  cnt  a  freight  train  in  two 
and  mn  the  engine  and  caboose  on  a  side  track,  I  would  first  cut 
the  train  off  in  front  of  the  cabooee,  then  I  wonld  pnt  the  flat  cars 
on  the  Bide  track,  then  run  back  witii  the  en^e  and  ^t  the  cabooee 
and  take  it  where  I  wanted  it.  There  wouul  he  no  wnpropriety  »» 
euHing  (ff  the  oaiooae  wMle  it  idob  in  moHon,"  The  last  Bentence, 
which  we  have  indicated  by  italics,  was  stricken  ont  on  motion  of 
the  plaintiff.  The  mling  of  the  conrt  was  nnqnestionably  correcL 
It  was  proper  for  the  witnees  to  state  the  customary  manner  of 
separating  and  side-tracking  the  care,  but  the  propriety  of  any  given 
method  was  a  qnestion  for  the  jury,  after  having  all  the  facts  and 
eircmnstancee  before  it.  The  conclusion  or  jut^;ment  of  the  wit- 
ness npon  the  qnestion  of  cutting  a  train  in  two  while  in  motion 
was  not  proper  as  expert  testimony,  Hamilton  v.  D.  V.  Ey.  Co., 
36  Iowa,  31 ;  Mnldonay  v.  L  0.  R,  id.  462 ;  Selair  v.  C.  and  N. 
W.  R,  43  Iowa,  662. 

6.  The  court,  upon  its  own  motion,  gave  to  the  jury  36  instruc- 
tions, which  appear  to  cover  every  conceivable  qaestion  in  the  case. 
None  of  these  mstractions,  excepting  two,  are  claimed  to  be  posi- 
tively erroneous.  It  is  urged,  however,  tnat  they  are  genenil,  and 
only  contain  specific  facte  favorable  to  the  plaintiff.  The  defend- 
ant aeked  the  conrt  to  mve  to  the  jury  50  instructions.  They  were 
all  refused.  It  is  urged  that  the  conrt  erred  in  refusing  to  give  the 
fourth  of  said  instructions,  which  is  as  follows :  "  If  it  appears  that 
the  plaintiff,  without  any  neceesity  for  bo  doing,  voluntarily  left  a 
place  of  safety  in  tbe  front  or  centre  of  the  train  and  went  to  the 
rear  of  the  tool  car,  and  while  standing  there  saw  and  understood 
that  the  conductor  was  about  to  cut  the  way  car  off  from  the  one  on. 
which  plaintiff  was  standipg,  and  knew  what  the  effect  would  be^ 
and  that  his  position  would  be  rendered  dangerons  thereby,  and  yet 
made  no  effort  to  secure  himself  from  injury,  Buch  conduct  would 
render  him  guilty  of  contributory  n^ligence."    This  instmction 
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'waB  properlv  retmed.  If  it  had  been  ^ven,  and  the  facts  therein 
recited  had  Deen  found  by  the  jury  to  have  been  eetabliehed  by  the 
evidence,  there  moHt  nec^Barily  have  been  a  verdict  for  the  defend- 
ant. Bnt  the  inetroction  omit£  one  important  fact  which  is  again  ' 
and  again  referred  to  in  the  evidence,  and  that  is  whether  or  not 
the  plaintiS  had  time  after  he  became  aware  of  the  danger  to  save 
himself  from  injury.  The  same  may  be  said  of  the  fifth  instrnction 
asked  and  refused.     See  McNamara  v.  Drott,  40  Iowa,  418. 

7.  The  fourteenth  instruction  asked  and  refused  was  ae  follows  : 
"  If  plaintiff  voluntarily  or  nnnecessarily  placed  himself  in  a  dan- 
gerous position,  and  was  injured  thereby,  ne  cannot  recover.  Coun- 
sel in  argument  snbmitB  this  instrnction  to  ns  with  the  single  rem^k 
**  that  it  IS  a  proper  statement  of  the  case."'  We  think  the  court  cor- 
rectly refused  the  instraction,  because  a  party  may  volnntarily  and 
without  actnal  necessity  expose  himself  to  danger  and  still  not  be 
chargeable  with  contriontory  negligence.  That  he  was  on  the  rear 
(Hf  the  tool  car  of  his  own  wul,  and  without  any  actual  necessity  to  be 
there,  may  be  conceded,  and  still  he  may  have  been  in  the  discharge 
of  his  dnty  ae  an  employee  of  defendant. 

8.  The  sixteenth  instruction  asked  and  refused  was  as  follows : 
"  The  standing  or  being  within  two  or  three  feet  of  the  rear  end  of 
a  flat  car  without  being  secure  against  jerks  osoal  and  incident  to 
the  handling  of  such  cars  while  3ie  train  was  in  motion,  is  of  itself 
negligence ;  and  if  yon  find  that  plaintiff  voluntarily  placed  himeelf 
in  that  situation,  yonr  verdict  must  be  for  defenduit."  The  eigh- 
teenth iustmction  was  in  substance  the  same.  The  refusal  to  give 
Uiem  to  the  juiy  is  assigned  as  error.  These  propodtionfi,  like  in- 
strnction No.  14,  in  effect  state  the  rule  to  be  that  if  plaintiff  was 
in  a  dangeroos  position  he  cannot  recover.  It  was  for  the  jiiry  to 
determine  the  question  of  contributory  negligence  in  the  light  of 
all  the  fecta  and  circnmstaiicee  surrounding  the  plaintiff  at  the  time 
of  the  accident,  and  not  from  the  mere  fact  of  plaintiS  being  in  a 
dangerous  position,  although  he  may  have  been  in  such  position 
Toluntaijly. 

Lastly,  it  is  nived  that  the  court  erred  in  refusing  to  give  the 
twentieth  instruction  asked  by  defendant.  It  is  as  fi^Iows:  "  It  is 
claimed  by  plaintiff's  counsel  in  argument  that,  although  plaintiff 
himself  was  n^ligent,  yet  that  the  conductor,  O'Neil,  saw  his 
dangerous  position,  and  hv  the  exercise  of  ordinary  care  could  have 
avoided  the  injury ;  and,  if  he  failed  to  exercise  such  care,  plaintiff 
could  neverthelesB  recover.  The  court  instructs  you  no  such  issue 
is  made  in  the  case,  and  the  failure  of  O'Keil  to  do  so  would  not 
render  defendant  liable  if  the  plaintiff  was  himself  negligent."  In 
the  state  of  the  record  before  us  we  do  not'deem  it  proper  to  de- 
termine the  question  argued  by  counsel  as  to  the  necessity  of 
pleading  spemlly  the  facts  necessary  to  recover  where  it  is  found 
that  the  plaintifi  was  negligent,  but  that  such  negligence  should 
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not  be  impnted  to  him  becaoee  the  employees  of  defeadant  failed 
to  ezerciae  proper  care  to  avoid  tlie  injmr  after  discovery  of  plain- 
tiffe  negligence.  If  it  elionld  be  held  that  such  special  pleading 
was  necessary,  the  refosal  to  give  the  inetmction  asked,  and  the 
giving  of  the  converse  of  the  proposition  bj  the  court,  was  error 
without  prejudice.  The  jary  in  their  delitierations  did  not  readi 
that  queetion,  bnt,  on  the  contrary,  they  expressly  fonnd  that  the 
plMntifi  was  without  fanlt  or  negligence.  Having  thus  foond,  the 
question  as  to  plaintifi's  negligence  and  defendantrs  fault  thereafter 
did  not  become  a  part  of  the  case,  and  the  giving  of  the  instmction 
complained  of,  and  the  refusal  to  give  that  asked,  conld  not  have 
been  prejadicial  to  the  defendant. 
Affirmed. 

See  HisMniri  Padfic  R  R  Oo.  e.  Haley,  infra. 

Bee  note,  p.  OSfi. 


MiLWAUEEE,  Lake  Shobb  asd  Wsstkbh  Bt.  Co. 

(Jdoonw  Om*,  Fueoiutn.    FUmaiy  7,  1889.) 

Plaintiff,  while  going  u  a  ehoveller  of  aoow  for  the  defendant  companj 
upon  a  train  eng^ed  in  the  busineu  ot  removing  snow  from  the  track,  wsa 
injured  by  the  overtoming  of  the  car  in  which  Ite  rode,  by  reason  of  an  ou- 
ancoeesful  attempt  of  the  conductor  to  remove  a  mow  bank  from  the  track  by 
means  of  the  anow-plongh  alone,  aided  by  the  momentum  of  the  train.  BAi, 
upon  all  the  facte  set  out  in  the  complaint,  that  a  recovery  by  plaintiff  ia 
precluded  by  the  facts  that  mcfa  overturning  ot  his  car  wm  one  of  the  psiilB 
of  the  bnnneas,  which  he  assumed,  and  that  the  conductor  and  others,  whoee 
negligence  is  alleged,   were  fellow-servants  in  the  some   employment. — 

Appbal  from  Circuit  Court,  Milwaukee  County. 

Cottrill,  Cary  &  Hanson,  for  appellant. 

J,  H.  Opdale  and  Geo.  B.  Goodwin,  for  respondent. 

Ohton,  J. — A  general  demurrer  to  the  complaint  was  overniled. 
The  following  appears  to  be  a  reasonable  interpretation  of  the  com- 
plaint, having  reference  to  what  is  briefly  expressed  and  clearly 
implied  in  its  very  imperfect  statement  of  the  facts :  The  defend- 
ant's train,  with  tne  conductor  and  others  in  charge  of  it,  was  at 
the  time  engaged  in  the  businees  of  clearing  the  ram-oad  track  from 
accumulations  of  snow  upon  it,  and  for  that  purpose  the  train  was 
furnished  with  the  usual  appliances,  including  a  snow-plough.  The 
plaintifi,  with  several  others,  was  employed  to  go  upon  aud  with  the 
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train  to  use  shorels  in  f^flgiating  to  remove  snow  from  the  track  at 
a  place  or  places  near  the  village  of  Humboldt,  vhere  their  services 
might  be  needed.  It  is  not  nnreaaonable  to  aeeume,  from  common 
experience  and  the  nanal  conduct  of  Buch  hnsiness,  that  the  plaintifE 
ana  the  other  servants  of  the  company  employed  to  use  the  shovel 
were  to  perform  ench  service  in  connection  with  the  snow-plongh  and 
other  appliances  on  the  train,  and  were  to  nse  their  shovels  in  re- 
moving any  snow  banks  from  the  track  which  eoold  not  be  readily 
removed  by  the  snow-plongh ;  and,  if  the  snow-plongh  oonld  readily 
run  throngh  the  bant,  those  employed  were  to  remain  on  board  the 
train  nntilthey  shoold  come  to  a  place  where  their  services  with 
the  shovel  should  be  required.  It  may  also  be  assamed  that  it 
eonld  not  always  be  ascertained  beforehand  whether  any  particnlar 
bank  of  snow  coold  be  readily  or  safely  removed  by  the  plongh  with- 
ODt  a  trial  and  an  attempt  to  do  so.  There  is  no  all^ation  in  the 
eomplaint  that  there  was  anything  in  the  appearance  of  the  partio- 
nlar  Dank  of  snow  where  this  accident  happened  to  indicate  before- 
hand that  it  wonld  be  dangerous  to  attempt  to  remove  it  in  this 
way,  although  there  is  an  averment  that  the  "  train  was  with  ereat 
force,  and  in  a  grossly  carelefls  and  n^ligent  manner,  forcea  into 
said  large  bank  of  snow,  thereby  causing  the  car  ...  to  be 
violent^  thrown  over,"  etc.  When  the  first  considerable  bank  was 
reached  on  this  expedition  the  conductor,  after  commanding  the 
plaintifi  and  the  other  shovellers  to  stay  aboard  of  the  train,  caused 
the  train  to  be  drawn  back  quite  a  distance  to  get  a  good  start  and 
eufficient  impetus,  and  then  to  be  propelled  mto  the  bank  with 
great  force,  in  order  to  clear  it  from  the  track,  but  in  doing  so  the 
ear  in  which  the  plaintiff  and  the  other  shovellers  were,  and  prob- 
ably the  forward  end  of  the  train  also,  were  tnmed  over,  and  the 
plamtifE  greatly  injured.  From  this  complaint  so  construed,  and 
we  think  thisconstructionareasonable  one,  the  following  inferences 
may  he  reasonably  drawn,  which  constitute  sufficient  reasons  in  the 
law  why  the  plaintiff  is  not  entitled  to  recover :  First,  the  plaintifC 
and  the  others  employed  to  shovel  snow,  and  the  conductor  and 
others  in  the  charge  and  man^ement  of  the  train  and  snow-plongh, 
were  engaged  in  the  same  business  of  clearing  off  the  enow  which 
obstractea  the  railroad,  and  in  such  husineBs  they  were  co-employees 
and  fellow-servants ;  second,  the  train,  snow-plough,  and  shovels  were 
the  means  and  appliances  to  be  nsed  in  this  generu  business ;  third, 
the  tnming  over  the  train  in  attempting  to  pass  through  a  bank  of 
snow  with  the  snow-plough  was  one  of  the  perils  of  the  business,  and 
a  risk  which  all  those  engaged  in  the  business  and  employment 
assumed ;  fourth,  if  there  was  any  culpable  negligence  by  any  one 
engaged  in  the  ranning  of  the  train  or  snow-plough,  it  was  the  negli- 
gence of  a  fellow-eervaot  with  the  plaintiff,  for  which  he  cannot 
recover. 
The  aathorities  sustaining  these  positions  are  so  nnmerons  that 
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onlj  a  few  need  be  dted.  In  a  veej  recent  case  in  this  eonrty 
Najlor  t>.  C.  &  K.  W.  Rr.  Co.,  ante,  2^  it  was  held  tbat  the  railway 
compan;  was  not  liable  tor  the  injniy  of  the  pluntiS  from  the  fall- 
ing aown  of  an  embantment  npon  him  where  he  was  shovelliDg 
gravel  npon  a  gravel  train,  by  the  allied  ne^igenoe  of  the  ooo- 
dnctor  of  the  train,  on  the  gronnd  that  hia  injory  was  one  of  the 
hazards  of  his  employment.  The  case  of  SnUivan  v.  India  HannF^ 
Co.,  lis  Maes.  $W,  a  cited  in  that  case,  in  which  Devans,  J^  naes 
the  following  language,  mnch  in  point :  "  Having  consented  to 
serve  in  the  way  and  maimer  in  which  the  bnsinees  was  bdng  oon- 
dncted,  he  has  no  proper  gronnd  of  oomplamt,  even  if  reasonable 
preeaationa  had  be«i  neut^ected."  The  following  cases  are  also 
dted:  Ladd  «.  R  R  Co.,  119  Haas.  413;  Clark  v.  K.  R  Co.,  S 
Am-  and  Eng.  R  R  Cases,  340.  The  following  anthorttieB  are  to 
the  same  effect :  Fraaer,  L.  H.  and  S.  310 :  Hornn  v.  y.  of  N.  By. 
Co.,  L.R,  1  Q.  B.  148;  LoveU  «.  Howell,  L.  R,  1  C.  P.  D.  161 ; 
Moak'a  Underbill  on  Torts,  53:  Steffin  «.  Ry.  Oo^  46  Wis.  359; 
Smith  V.  Ey.  Co.,  43  Wis.  536;  flanagan  v.  Sy.  Col,  50  Wis.  463  ; 
S.  C,  7  N.  W.  itep.  887.  hi  oonnedion  wifli  the  riaks  and 
hazards  of  the  common  bnaueee,  the  plaintiff  htang  a  fdlow-serv- 
ant  and  co-employee  with  the  condnctor,  and  others  m  chai^  of  Hna 
train,  prevents  bis  reooveir.  Feltham  v.  En^and,  L.  R,  2  Q.  R 
S3 ;  Tmmey  V.  3L  Ey.  Co.,  L.  R,  1 Q.  R  391 ;  Seavo-  v.  Boebm  and 
M.  R  Co^  14  Gray,  466;  Hnrphy  «.  Ry.  Co.,  53  DL  336;  C3um- 
beriin  V.  By.  Co,  7  Wia.  435;  MoeeIyti.Chamberlin,18\^B.700; 
Cooper  t>.  By.  Co.,  S3  Wis.  668;  St^Jer  v.  Ry.  Co,  46  Wis.  498; 
Brabbits  v.  Ry.  Co^  S8  Wis.  889. 

The  law  in  respect  to  the  annmed  haaarda  of  Qie  employment 
and  the  negligence  of  a  fellow-eervant  is  so  well  arttled  as  to  be 
almost  elements^,  and  it  is  nselees  to  dte  oAer  antboritiee  than 
those  fonnd  in  the  brief  of  the  learned  oonnael  of  the  ^mellant, 
which  are  bo  dearly  in  point.  It  is  presomed  that  the  learned 
oonnael  of  the  respondent  wonld  not  contend  that  the  jdaintiff  eoold 
recover  npon  this  interpretation  of  the  ownj^aint,  as  opMi  the  a>^ 
gnment  it  was  indsted  that  the  train  and  me  ouMtnetor  woe  not 
engaged  in  the  bndnesa  of  dearing  the  track  tmn  snow,  and  that 
no  anow-^ooj^  was  nsed,  and  that  the  amdaetar  and  the  plaintifE 
were  not  &iagpd  in  ibe  same  boahMss.  Bnt,  aa  we  think  me  faets 
i^ve  statea  are  deariy  implied  by  what  ia  ezpraealy  stated  in  die 
complaint,  the  law  of  uie  one  i^immst  the  planimPa  laaovfay  b  on- 
questionable. 

^te  order  of  the  eireait  court  is  revoaed,  and  Ae  e 
for  fndiv  prooaedingi  aeeonUng  to  law. 
8aiBme,p.SH. 
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€K>BiCLXT,  Adm'r, 

V. 

Thb  Ohio  and  Ui88I8SIPPI  Bt.  Oo. 

(7a  Indiana  Beportt,  81.     Ifoember  ZVm,  1880.) 

A.  BOmnt  of  a  railroad  compapr  employed  in  repairing  the  track  therec^ 
And  ane  employed  in  ranning  tnina  thereon,  are  engaged  in  the  aame  generu 
undertaking;  and  where  the  former  ia  injured  by  the  negUgence  of  the 
latter  the  company  is  not  liable  therefor. 

A.  compl&int  for  iniuriei  sustained  by  the  plaintiS  through  the  fault 
«r  negligence  of  another  is  bad  if  it  doei  not  aver  that  the  plaintiff  was 
without  laolt  or  negligence  contributing  to  the  injttry  compUned  of. 

Fbou  the  Martin  Cireait  C!oart. 

J.  0.  Denny,  W.  S.  Granger,  S.  H.  BnflMrk  and  J.  W.  Nichol, 
for  appellaiit 

0.  A.  Beecher  and  E.  C.  Devore.  for  appellee. 

Woods,  J. — The  appellant  was  tne  plamtifE  below.  The  cirenit 
«oiut  sustained  a  dennurer  to  the  third  paragraph  of  the  original 
complaint,  and  also  sustained  a  demnrrer  to  the  evidence  ad<&eed 
bj  me  plaintiS. 

It  is  not  necessary  to  give  a  transcript  or  summary  of  the  bill  of 
-exceptions.  The  point  made  upon  the  evidence  may  be  considered 
and  decided  npon  the  following  statement  of  the  caae,  taken  from 
the  brief  for  appellant : 

"  StATBUBNT  of  thb  (USE. 

"  The  appellant  is  the  adminiBtrator  of  the  estate  of  Patrick 
Canfield,  deceased.  Canfield  was  billed  on  the  30th  day  of  Jnue, 
1675,  in  Martin  Connty,  in  a  collision  between  a  freight  train  and 
a  hand-car  belonging  to  and  ranning  on  the  track  of  the  appellee. 
Canfield,  it  is  a£mtted,  and  the  persons  in  charge  of  the  freight 
train  were,  at  the  time,  in  the  employ  of  the  O.  ana  M.  Ry.  Co.  (Su- 
tield  being  a  laborer  or  section  hant^  whose  dnty  it  was  to  assist  in 
repairing  the  track,  etc,  and,  when  he  was  killed,  being  on  his  way 
to  work,  riding  towards  the  point  of  labor  on  the  hand^»r. 

"  The  hau<^»r  was  numme  eastwardly  and  the  freight  train 
westwardly,  and  as  the  train  suddenly  ronnded  a  curve  in  the  road, 
which  had  obstmoted  it  from  view,  it  ran  into  the  hand-ear.  The 
train  was  going  at  a  rapid  n>eed,  being  behind  time,  and  the 
en^eer  was  drank  and  was  sitting  out  on  the  pilot  (cow-catcher) 
with  a  couple  of  companions,  while  the  flrenum,  who  was  also 
nnder  die  inflnenoe  of  liquor,  was  in  the  cab.  The  testimony 
shows  additional  facts,  which,  beyond  any  donbt,  establish  neg- 
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ligenoe  on  the  part  of  the  en^^eer ;  and  no  fault  on  the  part  of 
the  deceased  is  uiown," 

Coaneel  for  appellant  insiBt  that  the  deceased  was  not  a  feUov- 
Borvant,  in  the  same  line  or  department  of  employment,  with  the 
engineer  and  fireman  whose  drnnkenness  and  n^ligence  caused 
the  injniy,  and  the  company  should  have  heen  held  hable.  After 
citing  and  quoting  from  Gillenwater  v.  The  Madison,  etc^ 
R  R.  Co.,  6  Ind.  839 ;  Fitzpatrick  v.  The  New  Albany,  etc,  R.  R. 
Co.,  7  Ind  436 ;  The  Ohio,  etc,  E.  R  Co.  v.  Tindall,  13  Ind.  366  ; 
WilBOTi  V.  The  Madison,  etc,  R  R  Co.,  18  Ind.  226,  and  The 
Chicago,  etc,  Ry.  Co.  v.  Hainey,  28  Ind.  28,  counsel  sav : 
"  We  are  aware  that  the  late  decisions  of  this  State  repadiate  tue 
claim  on  which  we  rest  the  case  at  bar ;  bnt  our  objecb  in  citing- 
these  earlier  authorities  is  to  recall  the  fact  that  there  has  been  a 
conflict  in  tlie  Indiana  cases,"  etc 

The  cases  died  by  counsel  were  not  overlooked,  but  were  refer- 
red to  and  explained  or  di^pproved  in  the  later  cases.  Slattery's 
Adm'r  v.  The  T.  and  W.  Ry.  Co.,  23  Ind.  81 ;  The  Columbus, 
etc,  "Bj.  Co.,  V.  Arnold,  31  Ind.  IH;  Wilson  v.  'Hie  Madison, 
etc,  R  R  Co.,  18  Ind.  226 ;  The  Pittsbu^,  etc,  Ry.  Co.  v. 
Ruby,  38  Ind.  294:  Sullivan  v.  The  T.,  W.  and  W.  Ry.  Co.,  53 
Ind.  26. 

These  later  cases  are  certainly  not  consisteDt  with  the  ground  mi 
which  it  is  sought  to  have  a  right  of  recovery  in  the  appellant. 
If  a  hardship  results  from  the  application  of  the  role,  that  an  em- 
ployer is  not  liable  to  one  employee  for  an  injury  caused  by 
another  employee  eng^ed  in  the  same  general  undertaking,  it  is 
more  fitting  that  tiie  Legislature  be  invoked  to  give  a  remedy, 
than  that  this  court  should  undertake  to  introduce  doubtful  excep- 
tions to  a  mle  so  clearly  established. 

That  the  appellant's  case  is  within  the  role  as  defined  in  these 
cases  and  the  cases  therein  cited,  as  well  as  others  which  mi^t  be 
cited,  there  can  be  no  doubt  We  therefore  hold  that  the  court 
committed  no  error  in  sustaining  the  demmrer  to  the  evidence. 

The  third  paragraph  of  the  complaint,  to  which  a  demurrer  was 
sustained,  was  defective  for  this,  if  for  no  other  reason,  that  it  con- 
tained no  averment  that  the  deceased,  Patrick  Canfield,  was  him- 
self free  from  fault  and  negligence  which  contributed  to  the 
injury  complained  of.  Such  an  averment  is  necessary  in  everv 
case,  uidees  the  facts  and  circumstances  which  are  all^;ed  are  sncn 
as  clearly  to  exclude  any  fair  inference  of  such  negngenoe,  and 
that  is  not  so  in  this  case.  The  mle  is  too  fajniHnr  to  warrant  the 
citation  of  caaee,  but  see  Sullivan  v.  The  T.,  W.  and  W.  Ry.  Go-, 
68  Ind.  26. 

Judgment  affirmed,  with  costs. 

Beem>te,p.  095. 
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Grniz,  Adm^, 

V. 

a,  M.  AND  St.  p.  Ry.  Co. 

(53  Witoormn  Sijxira,  678.) 

A  railroad  company  is  liable  for  injuries  suffered  in  this  Btatebyone  of  Its 
Bgente  or  serTanta  from  negligence  of  any  otber  agent  or  serrant  thereof, 
without  contributory  aegligence  on  his  "pert  (section  I31S,  Rev.  8t),  and  in 
case  of  hia  death  from  such  injury  the  action  may  be  brought  by  his  personal 


Where  there  are  two  or  more  lines  of  action,  any  one  of  which  may  be 
takeu,  and  auch  an  ^ent,  with  ordinary  skill,  in  the  presence  of  imminent 
danger,  is  compelled  immediately  to  choose  one  of  them,  anddoeaao  in  good 
faith,  the  mere  fact  that  it  is  afterwards  ascertained  by  the  result  that  hia 
choice  was  not  the  beat  means  of  escape  is  not  sufBcient  to  charge  him  with 
negligence. 

In  this  action  for  injuries  from  negligence  the  court  did  not  err  upon  the 
evidence  (stated  in  the  opinion)  in  nonsuiting  the  plaintiff, 

Appbai,  from  Circuit  Court,  Janeau  Conntj. 

This  18  an  action  under  tiie  etatnte  to  recover  damages  for 
the  alleged  negligent  killing  of  the  intestate.  About  11  o'dock  in 
the  forenoon  of  April  24, 1879,  the  section  foreman  of  that  portion 
of  the  defendant's  road  between  Elroy  and  Camp  Douglas,  and  dx 
men,  incladitig  the  intestate,  all  in  the  employ  of  the  defendant, 
having  jnst  completed  some  repairs  jnst  sontb  or  east  of  trestle  No. 
8,  abont  three  miles  north  of  Elroy,  proceeded  upon  their  hand-car 
across  that  trestle,  towards  Camp  Douglas,  to  make  repairs  further 
up  the  line.  When  about  300  feet  north  of  the  trestle  they  discov- 
ered a  "wild"  or  "special"  freight  train,  abont  20  rods  distant, 
coming  towards  them  from  the  opposite  direction  aroand  a  curve 
and  throngh  a  cut,  bo  that  at  first  they  conld  only  see  the  top  of  the 
smoke-sta^.  The  section  foreman  immediately  applied  the  brake, 
stopped  the  hand-car,  and  he  and  all  his  men  got  off,  and  he  im- 
mediately commanded  his  men  to  shove  or  push  the  hand-car  back, 
or,  as  some  of  the  witnesses  state  in  portions  of  their  testimony, 
ran  the  hand-car  back,  or,  as  the  section  foreman  in  dne  place 
states,  "  push  the  car  back,  and  save  her  if  you  can;  if  yon  can't, 
save  yourselves,"  and  tliereupon  the  intestate  and  his  nephew, 
Charles  Gumz,  jumped  upon  the  hand-car,  while  the  section  fore- 
man and  four  of  the  men  gave  it  a  push  down  the  track,  when  the 
foreman  immediately  ran  upon  the  engineer's  side  of  the  track, 
some  60  to  90  feet  towards  the  coming  train,  swinging  his  hat  in 
his  hand.  It  appears  that  the  train  was  nmning,  at  ^e  time  it  was 
discovered,  from  10  to  12  miles  an  honr,  ana  tiiat  when  it  was 


Digitized  t,  Google 


684  GUUZ  V.   C,   H.  AlTD  ST.   F.   BT.   00. 

abont  800  feet  from  the  hand-car  the  firemaa  called  the  atteiiti<Hi 
of  the  engineer  of  the  train  to  the  hand-car,  and  he  immediately 
looked  and  aaw  the  foreman  coming  with  his  hat  in  his  hand,  ana 
BO  called  for  brakes  and  polled  the  engine  open,  reversed  it,  and 
ran  her  on  sand,  and  then  Baw  the  foreman  aboat  90  feet  ahead  of 
the  engine,  and  the  hand-car  abont  90  feet  beyond  Tiim,  and  the 
men  poshing  it.  Wlien  the  section  foreman  Imt  the  band-car  the 
intestate  and  his  nephew,  Oharles  Ghmu,  were  on  the  huid-car 
pnmping  it  back,  while  two  of  the  men,  Torrelson  and  O'Neill, 
were  pnshing  the  hand-car  on  one  side,  and  two  of  the  men,  Wil- 
liam Gomz  and  Monger,  were  pashing  the  hand-csr  npon  the  other 
side.  Torrelson  and  O'Neill  nrst  l^t  the  hand-car  and  went  oS 
one  side  of  the  track.  Manger  and  William  Oomz  continued  on 
the  side  of  the  band-car  until  they  got  about  three  rails,  or  90  feet, 
from  Uie  trestle,  when  they  let  go  and  told  the  person^  on  the 
hand-car  to  jamp  o£E.  The  nephew  of  the  intestate,  yonng  Charles 
Oumz,  remamed  on  the  hand-car,  with  his  back  towards  me  train, 
pumping,  until  aboot  the  length  of  one  or  two  rails  from  the  tres- 
tle, when  he  jumped  o£E,  and  at  tlie  same  time  told  the  intestate  to 
jomp  oS.  The  trestle  was  about  65  feet  long.  Aboot  die  time 
the  hand-car  reached  the  trestle  the  intestate  let  go  the  handles,  bat 
kept  his  hands  going  up  and  down,  and  when  from  3  to  10  feet  on 
the  trestle,  and  when  the  engine  was  still  aboot  10  feet  from  the 
hand-car,  he  turned  partly  aroond  and  jumped  or  fell  sidewaysinto 
the  trestle,  between  the  rails  of  the  track,  and  the  hand-car  passed 
over  him,  and  also  the  engine,  nntil  the  driverB  were  upon  him ; 
the  front  of  the  engine,  wben  it  stopped,  being  about  the  middle 
of  the  trestle,  and  the  end  of  Uie  hand-car  on  the  front  of  the 
pilot. 

The  intestate  was  at  the  time  54  years  of  age,  and  left  a  wife  and 
children.  The  £11  or  erade  from  the  place  where  the  hand-car  was 
started  back  varied  in  neigbt  from  two  to  ten  feet.  At  the  place 
where  the  hand-car  started  back  the  track  was  abont  two  feet  above 
the  adjoining  grade,  and  at  the  place  where  young  Charles  jumped 
off  it  was  three  or  four  feet  down  the  bank  to  the  bottom,  and  jnst  be- 
fore reaching  the  trestle-work  the  grade  was  six  or  seven  feet  down 
to  the  level.  There  was  some  evidence  tending  to  show  that  when 
they  first  saw  the  train  some  of  the  men  soggested  to  the  section 
foreman  tliat  they  had  better  put  the  hand-car  ofi  the  track,  which 
he  declined  to  do.  At  the  close  of  tlie  testimony  on  the  part  of 
the  plaintiff  the  defendant  moved  for  a  nonsuit,  on  the  ground  that 
the  plaintiff  had  not  established  a  cause  of  action  by  proof,  and  that 
the  proofs  showed  that  the  intestate  was  guilty  or  contributory 
neghgence,  which  motion  the  court  refused  to  grant.  At  the  dose 
of  the  testimony  the  same  motion  was  renewed  by  the  defendant 
and  granted  by  the  court,  and  from  the  jodgment  entered  thereon  . 
this  appeal  is  brought. 


Digitized  t,  Google 


GnMZ  e.  O.,  H.  AlTD  ST.  P.  BY.  00.  68& 

J.  W.  Lofik,  for  appellant. 

J.  O.  Spoouer  and  W.  F.  Yflae,  for  reepocdeDt. 

Oabsodat,  J. — By  section  1816,  Her.  St,  every  railroad  corpora- 
tion is  made  liable  for  all  damages  siiBtainea  by  any  agent  or  eerrant 
thereof  by  reason  of  the  negligence  of  any  other  agent  or  servant 
thereof,  withont  contribntory  n^ligence  on  his  part  when  sns- 
tained  within  this  State.  In  case  uie  mjoiy  eaosee  death,  each  right 
of  action  is  preserved  by  sections  i25&-6,  Bev.  St.,  to  the  personal 
representative  of  snch  deceased  person.  There  is  no  claim  here  of 
any  negligence  on  the  part  of  any  one  connected  with  the  ranning 
of  the  train.  There  is  no  claim  of  any  negligence  by  reason  of-  tlie 
section  foreman  being  on  the  track  with  liie  hand^car  and  men  at 
the  time  and  place  in  qne&tion,  nor  by  reason  of  his  failing  to  act 
or  command  promptly,  and  execate  with  vigor.  The  only  negli- 
gence impDted  to  any  agent  or  servant  of  the  railroad  company  is 
uie  natore  of  the  command  given  by  the  section  foreman.  It  is 
claimed  that  it  would  have  been  safer  to  have  pnt  the  hand-car  off 
the  track,  or  to  have  shoved  it  back  withont  any  one  getting  onto  it, 
than  to  do  ab  they  did.  It  is  also  claimed  that  there  was  some  evi- 
dence tending  to  show  that  the  command  waste  "rnn"  the  hand-car 
back,  which,  it  is  claimed,  meant  to  get  onto  it,  and  pump  it  back, 
and  that  from  SQch  command  the  jnry  had  the  right  to  infer  negli- 
gence. We  have  great  donbt  whether  the  evidence  would  iostify 
a  special  verdict  that  such  command  was  in  fact  given ;  bat  for  the 
purposes  of  this  case  we  shall  assnme  that  it  was. 

"Die  emergency  presented  for  choice  some  one  of  at  least  fonr 
different  lines  of  action.  The  command  might  have  been  to  put 
the  hand-car  off  the  track.  It  might  have  been  to  let  it  remain  on 
the  track,  and  for  the  men  to  take  care  of  themselves.  It  might 
have  been  to  pnsh  it  back  as  far  as  they  conld  wiChont  endangering 
themselves,  and  withont  getting  onto  it.  Or  the  command  miglit 
have  been  for  some  to  get  on  and  pnmp,  and  the  balance  push  as 
they  did.  "Which  of  these  several  lines  of  action  was  most  judi- 
cionst  The  danger  was  imminent.  By  calcnlation,  it  would  seem 
that  Uie  speed  of  the  coming  train  was  snch,  if  not  slackened,  as  to 
bring  it  apon  the  hand-car  in  lees  than  half  a  minute.  Whether 
the  speed  would  thos  be  slackened  was  a  fact  which  tjie  section 
foreman  conld  not  know,  but  at  most  conld  only  conjecture.  In 
any  event,  the  attempt  to  skcken  was  certain  to  be  postponed  until 
the  engine  came  out  of  the  cnt  around  the  curve,  and  out  from  be- 
hind the  embankm^it,  sufficiently  to  enable  the  engineer  to  take  in 
the  sttoation  and  comprdiend  the  danger.  But  he  might  not  at 
that  moment  notice  the  handcar.  H  he  did  not,  a  few  seconds 
would  bring  the  engine  to  a  point  where  all  attempt  to  materially 
slacken  the  speed  would  be  futile.  The  _peril  was  not  only  im- 
mediate, but  great ;  not  so  much  to  the  hves  of  the  section  fore- 
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man  and  his  men,  for  they  at  the  moment  were  all  on  the  ground, 
and  we  must  aeeome  that  each  had  eyee,  ears,  mind,  and  the  power 
of  locomotion,  with  the  natural  instincts  of  self-preserration,  and 
hence  would  be  sure  to  escape,  aa  it  does  not  appear  that  there  waa, 
at  the  place  where  they  were,  any  obstacles  to  prevent.  There  was, 
of  course,  danger  to  the  hand-car,  and  counsel  iii;ge  that  that  was 
the  only  danger  in  the  mind  of  tiie  eection  foreman  at  the  time  of 
giving  the  command ;  but  we  cannot  shot  our  eyes  to  the  fact  tliat 
snch  danger  was  merely  to  property,  and  that,  comparatively,  of 
but  trifling  value. 

It  would  seem  preposterous  to  assume  that  the  mind  of  the  sec- 
tion foreman  was  wholly  engrossed  with  the  project  of  saving  the 
band-car,  and  that  he  did  not  comprehend  the  inevitable  danger,  if 
not  obviated  by  him  and  his  men,  to  Ihe  ewiftly-coming  tram  and 
the  lives  of  the  men  npon  it,  having  but  very  little  opportunity  of 
escape.  These  are  some  of  the  thoughts  which  naturally,  ana,  as 
we  think,  necessarily  crowded  thems^ves  upon  the  consideratioo 
of  the  section  foreman  at  the  moment  when  he  was  required  to  de- 
cide which  of  the  lines  of  action  indicated  he  would  pursue.  There 
was  no  time  for  deliberation.  The  ememency  demanded  an  im- 
mediate decision.  A  few  seconds  of  delay  in  giving  the  command, 
and  the  time  for  executing  it  would  be  past.  There  was  no 
hesitation.  The  decision  of  the  section  foreman  was  immediate, 
liis  command  prompt,  and  the  commencement  of  its  execution 
speedily  followed,  while  he  did  what  he  could  to  arrest  the 
attention  of  the  engineer  to  the  peril  of  the  situation,  and 
in  that  he  seems  to  have  been  soccessfol.  The  hand-car  was 
started  back  towards  the  trestle,  about  300  feet  distant,  with  two 
men  at  the  pump  and  two  pushing  at  either  side.  The  intestate 
was  at  the  pump,  with  his  face  towards  the  coming  engine,  and, 
seemingly,  in  the  best  position  of  any  of  the  section  men  to 
take  in  the  danger  of  the  situation,  and  the  necessity  rapidly  being 
forced  npon  him  to  make  his  escape.  There  was,  apparently,  no 
difficulty  in  his  seeing  Torrelson  and  O'Neill  leave  the  nand-car  on 
the  one  side,  and  then  Manger  and  his  brother  William  leave  the 
hand-car  on  the  other,  when  the  latter  told  him  and  his  son  to 
jump  from  the  hand-car.  So,  a  little  later,  he  was,  seemingly,  in  a 
situation  to  see  his  nephew  jump  from  tbe  hand-car,  and  at  the 
same  time  hear  his  halloo  for  him  to  do  the  same,  when  there  were 
still  from  30  to  60  feet  between  the  hand-car  and  the  trestle.  Thus, 
while  the  hand-ear  was  passing  over  the  300  feet  of  track,  upon  a 
grade,  no  part  of  which  was  so  elevated  as  to  endanger  life  by 
jumping,  the  intestate,  apparently,  had  not  only  warning,  but  time, 
for  deliberation  as  to  whether  he  would  jump  or  remain,  with  the 
seeming  capacity  to  do  either.  Just  why  he  concluded  to  remain, 
can  only  be  conjectured. 

Certainly  there  was  nothing  in  the  command  of  the  section  fore- 
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man  which  reqaired  him  to  remain  upon  the  hand-car  until  it 
reached  Uie  trestle,  even  if  he  impliedly  commanded  him  to  get 
onto  it.  We  do  not  say  he  was  gailty  of  coDtribntory  negligence 
in  deciding  not  to  jnmp,  for,  in  view  of  the  constantly  slackening 
speed  of  the  train,  it  may  be  that  he  believed  he  was  justified  in  tak- 
iag  hie  chanceB  by  remaining  upon  the  band-car ;  but  we  are  to  re- 
member that  the  intestate  was  engaged  in  the  service  of  the  company, 
and  hence  had  taken  upon  himself  the  usual  and  necessary  risks  of 
the  service.  Strahlendorf  v.  Rosenthal,  30  Wia.  6T4 ;  &!hnltz  v. 
Ry.,  44  Wis.  638.  In  deliberately  choosing  as  he  did  he  took  the 
risk  implied  in  the  choice.  If  contributory  negligence  is  not  to  be 
imputed  to  the  intestate  for  the  decision  which  he  thus  finally  made 
while  passing  over  nearly  300  feet  of  buck,  then,  for  a  much  strong- 
er reason,  it  would  seem  to  follow  that  no  negligence  can  be  im* 
puted  to  the  section  foreman  for  pving  the  command,  under  the 
circumstances  in  which  he  was  placed.  The  court  is  asked,  as  a 
matter  of  law,  to  determine  whether  the  jury  were  authorized  to 
infer  negligence  from  the  command  given,  and  in  doing  so  it  must 
neceesaruy  determine  whether  any  omer  line  of  action  could  have 
been  chosen  by  the  section  foreman  which  would  have  been  less 
hazardous.  If  there  was  not,  then  it  would  be  unjust  to  hold  him 
n^ligent  in  choosing  the  one  instead  of  the  other.  In  view  of  the 
weight  of  the  hanicar  (over  1000  pounds),  the  nearness  of  the 
train,  the  rapidity  of  its  speed,  and  the  intervening  obstructions  to 
the  vision  oi  the  engineer,  it  would  seem  that  the  coarse  taken  was 
much  less  hazardous  than  an  attempt  woald  have  been  to  put  the 
hand-oar  off  the  track,  the  failure  to  do  which  is  one  of  the  grounds 
of  the  complaint.  It  may  be  that  the  section  foreman  had  the  op. 
tion  of  a  safer  course  than  the  one  adopted ;  but  even  then,  we 
should  not  impute  negligence  to  such  mere  error  of  judgment.  Such 
mere  error  of  judgment  does  not  have  within  it  the  elements  of 
negligence.  We  condnde,  therefore,  that  where  there  are  two  or 
more  different  lines  of  action,  any  one  of  which  may  be  taken,  and 
a  person  with  ordinair  skill,  in  the  presence  of  imminent  danger,  is 
compelled  immediately  to  choose  one  of  them,  and  doee  so  in  good 
faith,  the  mere  fact  that  it  is  afterwards  ascertained  by  the  result 
that  his  choice  was  not  the  best  means  of  escape,  cannot  be  imputed 
to  him  as  negligence.  See  Schultz  v.  Ry.,  44  Wis.  638. 
The  judgment  of  th^  Circuit  Oourt  is  affirmed. 
See  note,  p.  580. 
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0^  K  L  AKD  P.  B.  Oo. 

{AdtoMt  Ohm,  iws.     Odebtr  SO,  1881.) 

Vhera,  in  ut  actioD  by  «  lerruit  utdnrt  the  muter  for  injnriM  resnltitig 
from  the  n^Iigeoce  of  co-Mirants,  tbe  petition  stated  that  the  injoi;  oo- 
curred  in  a  paxticalar  my,  Md,  tiatt  a  request  to  charga  that  to  entitle 
plaiodfl  to  recoTBT  they  should  be  satisfied  that  the  Injnry  oconmd  in  the 
nuumer  stated  in  the  petition,  ahonld  have  been  given. 

Appkal  from  Appanooee  Circuit  Court. 

The  plaintiff  vas  an  employee  of  the  defendant,  working  on  a 
eoDBtmction  tnin,  and  allej^  in  his  petition  while  ao  en^iged  bis 
co-employeea  careleesly  and  negligentr^  "  let  fall  on  the  iSt  foot  of 
plaintiff  a  heavy  iron  rail,"  whereW  he  was  greatly  injored.  In 
an  amendment  to  the  petition  it  la  stated  "uiat  the  two  co-em- 
ployees who  let  said  iron  rail  fall  careleffllj  and  negligently  on  the 
foot  of  plaintiff  were  Swedes  or  some  foreign  nationfuity."  There 
was  a  denial  of  the  allecatione  aforesaid  and  trial  by  jniy,  v^xlict 
and  jndgment  for  plaintiff,  and  defendant  appeals. 

Yermillion  &  Vennillion,  for  appellant.  No  appearance  for 
appellee. 

SsBTBBe,  J. — ^The  evidence  tended  to  show  the  plaintiff  and 
other  employees  of  the  defendant,  at  the  time  the  accident  occnrred, 
were  engaged  in  loading  certain  cars  with  old  iron  rails  and  bridge 
timbers,  it  became  neoeseaiy  to  move  some  of  the  timbers  after 
they  had  been  loaded  on  a  car ;  and  the  plaintiff  testified  while  so 
engaged  two  of  his  co-employees  raised,  with  crow-bars,  an  iron  rail, 
whi^  they  carelessly  let  fall  on  his  foot.  The  evidence  on  tiio 
part  of  the  defendimt  tended  to  show  the  rail  was  not  raised  with 
crow-bars,  and  did  not  fall  on  defendant's  foot  because  of  the  negli- 
gence of  the  defendant's  employees. 

The  conrt  stated  tbe  isBues  correctly  to  the  jury,  and,  in  sob- 
stance,  iostmcted  them  the  plaintiff  ootud  recover  if  the  injoir  was 
cansed  by  the  negUgenoe  of  the  defendant's  employees,  and  the 


plaintifi  nad  not  been  gniltr  of  contribntoTy  negligence;  but  did 
not  instnict  the  jnry  that  b^ore  the  plaintiff  could  recover  he  mnst 
have  established,  to  their  satisfaction,  the  injmr  had  been  caneed 
in  the  manner  alleged  in  the  petition.  The  draendant  asked  the 
court  to  instract  the  jory  as  follows :  "  Plaintiff  does  not  cUim  in 
his  petition  that  the  timber  or  railroad  iron  was  loaded  on  the  de- 
fendant's car  in  a  careless  or  n^ligent  manner,  and  that  he  was 
injured  thereby,  bat  he  does  claim  that  two  of  defendant's  em- 
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jJoyees  let  a  bar  of  said  railroad  iron  fall  on  his  foot  in  a  earelees 
ana  Q^^gent  manner,  and  that  he  was  thereby  injured.  This  is 
the  on^  negligence  claimed  by  plaintiS,  and  if  yoa  find  from 
the  eviaence  that  the  plaintifF  has  failed  to  establish,  by  the  weight 
or  preponderance  of  the  evidence  in  the  case,  that  he  was  injored 
by  sua  iron  rail  being  dropped  on  his  foot,  as  alleged  in  his  peti- 
tion, he  caoQot  recover  in  this  case,  and  yonr  verdict  ehonld  be  for 
the  defendant" 

This  instmction  was  refnsed.  "We  think  it  shonld  have  been 
fflven.  The  iBsne  is  coirectlj  stated,  and  only  required  the  jury 
Mionld  be  satisfied  the  injary  was  caused  in  the  manner  it  was 
stated  to  have  occurred  in  the  pleadings.  That  sach  is  the  clearly 
established  mle  there  is  no  donbt.  Under  the  instmctions  given 
the  jnry  might  well  conclnde  it  was  sufficient  if  the  injary  occorred 
in  any  manner  becanse  of  the  negligence  of  the  employees  of  Hie 
defendant.  The  instmctionB  ^ven  were  general.  The  one  asked 
directed  the  attention  of  the  jnry  to  the  specific  matters  npon 
which  the  plaintifi's  right  to  recover  was  based  in  the  pleadings.  It 
tfierefore  ehonld  have  been  given.  Haines  t>.  HI.  Cent.^  K.  Co., 
41  Iowa,  237.  See,  also,  Haldowney  v.  HI  Cent.  B.  R.  Co.,  32 
Iowa,  176,  and  Owen  v.  Owen,  32  Iowa,  270.  Reversed. 
See  note,  p.  OSS. 


Thx  UinoH  Tbcst  Cohpakt,  as  Tmstee,  etc, 

V, 
WlLLIAK    O.   ThoKASOH. 

(90  StMOt  StperU,  1.     Jmvary  Ttrm,  1881.) 

The  pUintifl  was  in  the  employment  of  the  Union  Tnut  Oompany,  then 
operating uidcontrotUng the HiBBOuii,  Keotu uid Texas Ry. ,  aeatrackniBn, 
whoee  pdndpal  datr  cooaiited  in  repairing  the  track  of  the  railway.  To 
facilitat«  the  work,  the  trackmen,  or  "  oection  gang,"  were  furnished  b;  the 
company  with  a  hand-car,  operated  by  the  men  of  the  "gang,"  wtaicb  eu- 
ablea  tnem  to  rapidly  transport  themselves  and  thdi  tools  from  one  portion 
of  the  track  to  another.  A.  place  was  appointed  at  station  8. ,  in  which,  when 
not  in  use,  the  hand-car  ana  tools  were  kept;  and  at  the  cloae  of  the  day's 
labor  on  the  track,  it  was  the  duty  of  the  men  to  transport  the  hand-car  and 
tools  to  this  station,  and  there  properly  dispose  of  them  until  required  the 
next  day.  On  April  80,  1678,  the  pluntUI,  at  the  close  of  his  work  on  the 
track,  was  ordered  by  his  foreman  to  put  his  tools  on  the  faand-car,  and  to 
get  on  himself,  which  order  he  obeyed — the  employees  occupying  three  hand- 
cars, and  the  plaintifl  riding  upon  the  middle  car.  On  the  way  to  the  station 
the  rear  car  wea  propelled  so  fast  by  the  men  upon  it  that  it,  1^  the  culpable 
B^igence  of  the  men  operating  It,  waa  thrown  against  the  middle  car,  which 
eoula  not  escape,  in  consequence  of  the  nearaesa  of  the  forward  car,  and 
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tberob;  the  middle  car  was  thrown  from  the  tnck,  and  the  phuntiS  aericnuily 
hurt.  Biild,  the  plaintiff  was  injured  while  in  the  line  of  his  duty,  and  that 
he  waa  witUn  the  proTidons  of  the  act  of  Februarj  36,  1874,  deflning  the 
liability  of  railroad  companies  in  certain  caaes.  (Camp.  Lawa  1879,  p.  78<, 
\  4914.)  And  further,  A«U,  that  be  waa  entitled  to  recorer  for  all  dunages 
receiyed  by  Mm  in  consequence  of  the  culpable  negligence  or  mismanage^ 
ment  of  hu  co-employees. 

Ebeob  from  Davis  Difltrict  Conrt. 

Action  brought  bv  Thomason  against  the  Union  Tnut  Oompanj, 
as  trustee  of  the  Imseoari,  EanBas  and  Texas  By.  Co.,  to  recover 
damages  for  personal  ininriee.  Trial  at  the  February  Tenn,  1880' 
of  the  district  court,  and  judgment  for  the  plaintiff  for  $3000  dam- 
ages and  costs.  The  defendant  brings  the  case  to  this  court.  The 
opinion  states  the  facts. 

David  Kelso,  for  plaintiff  in  error. 

HcClnre  &  Humphrey,  for  defendant  in  error. 

HoBToy,  C,  J. — Thia  was  an  action  to  recover  damages  for  in- 
juries which  the  defendant  in  error,  William  C.  Thomascm,  alleges 
that  he  suffered  by  reason  of  the  negligence  of  the  employees  of 
the  UnioD  Trust  Company,  operating  and  controlling  the  Muaonri, 
Kansas  and  Texas  By.  in  substance,  the  case  of  the  plaintiff  be- 
low was  this :  His  evidence  condnced  to  show  that  he  was  in  the 
employment  of  the  Trust  Company,  as  a  trackman,  whose  princi- 
pal dutT  consisted  in  repairing  the  track  of  the  company's  nulw». 
He  witn  several  others  formed  a  sqnad,  which  woi^ed  nnder  ue 
directions  and  orders  of  a  foreman  named  Owen  Buckley,  called  a 
"section  boss."  Their  station  or  headquarters  was  at  Skiddy,  and 
they  were  appointed  to  keep  in  repair  several  rnHee  of  track  lead- 
ing from  their  station.  To  facilitate  their  work,  and  enable  them 
to  rapidly  transport  themselves  and  tools  from  one  portion  of  the 
track  to  another,  the  company  furnished  them,  as  a  part  of  their 
equipment,  a  hwd-car,  which  was  operated  by  the  men  upon  the 
railway  track.  A  place  was  appointed  at  Skiddy  in  which,  when 
,  they  were  not  in  use,  the  tools  and  hand-car  were  safely  kept.  At 
the  close  of  the  day's  labor  on  the  track,  it  was  the  duty  of  the  sec- 
tion-men to  transport  the  hand-car  and  tools  to  the  station,  and 
there  properly  dispose  of  them  until  required  for  the  next  day's 
use.  On  the  day  Thomason  was  hurt,  April  30,  1878,  three  sets 
of  men  were  engaged  upon  the  track.  One  was  billed  the  stone- 
mason  gang,  one  the  floating  gang,  and  another  the  section  gang. 
Thomason  was  one  of  the  last  These  gangs  had  been  at  work  at 
different  places  on  the  track,  extending  south  of  the  station  of 
Skiddy  as  far  as  seven  or  eight  miles.  Alter  labor  had  ceased  upon 
the  track,  and  about  6  o'clock  p.m.,  they  started  for  Skiddy  with 
their  tools  upon  three  hand-cars,  all  going  upon  a  single  track.  The 
hand-cars  were  propelled  by  a  lever,  worked  by  the  men.  The 
men  of  the  section  gang  stopped  work  on  the  track  and  got  upon  a 
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hand-car  by  order  of  Buckley,  their  foreman.  Thomasoo,  with 
eight  OP  ten  men,  wae  riding  on  the  middle  hand-car.  At  a  place 
abont  two  miles  Boath  of  Skiddy  the  three  cars  were  together,  and 
all  the  men  loaded  thereon.  The  rear  car  was  propeUed  by  the 
men  upon  it  bo  fast  that  it  was  thrown  aeainet  the  middle  car, 
which  conld  not  escape,  in  conseqnence  of  the  near  position  of  the 
forward  car.  The  preeaing  and  bamping  of  the  rear  car  ag^st 
the  middle  car  threw  iJie  latter  from  the  rails,  throwing  Thomason 
from  it  prostrate  npon  the  track,  in  which  position  the  ear  ran  over 
him  and  inflicted  very  Bevere  injoriee.  Before  the  middle  car  was 
thrown  from  the  track,  the  foreman  Bnckley,  riding  on  the  rear 
car,  was  warned  by  some  of  the  men  that  anless  the  speed  of  his 
car  was  checked  there  wonid  be  a  collision  and  some  of  the  men 
hart,  and  be  was  reqnested  to  apply  the  brakes,  which  he  refused 
to  do.  Soon  after  uie  coUieion  and  injury  occurred.  Upon  the 
foregoing  facts,  Thomason  claimed  to  recover  under  the  act  of 
Febmaiy  26,  1874,  defining  the  liabihty  of  railroad  companies  iu 
certain  cases.    Section  1  reads  as  follows : 

"Eveiy  nuh-oad  company  organized  or  doing  bnainess  ia  this 
State  shall  be  liable  for  all  damages  done  to  any  employee  of  sach 
company  in  conseqaence  of  any  negligence  of  its  agents,  or  by  any 
mismanagement  of  its  engineers  or  odier  employees,  to  any  person 
aostaining  such  damage."     (Comp,  Laws  1879,  p.  7S4,  §  4914.) 

The  provisions  of  uiis  act  are  substantially  the  same  as  those  of 
the  Iowa  statute  of  1862,  and  as  the  supreme  court  of  that  State 
had  jadicially  constmed  tJie  statute  to  apply  to  those  engaged  only 
in  the  hazardous  business  of  operating  raibvads,  before  its  adoption 
in  this  State,  this  construction  follows  it  here.  Under  the  instruc- 
tions of  the  court,  the  jury  found  that  Thoraason  was  embraced 
within  the  provisions  of  tne  statute,  and  returned  a  verdict  of 
12000  damages. 

Objections  are  taken  by  the  company  to  the  instructions — First, 
■on  the  ground  that  the  accident  occurred  after  quitting-time,  after 
the  daje  work  was  done,  and  so  late  that  all  the  men  woald  then 
have  iJeen  at  home  had  tiey  started  promptly  after  their  work  was 
over ;  and  second,  as  the  employment  of  Thomason  was  that  of  a 
laborer  in  repairing  the  railroad  track,  the  statute  of  1874,  within 
the  Iowa  decisions,  does  not  apply  to  the  case. 

The  first  objection  is  fully  answered  by  the  evidence.  The  fore- 
man, Bnckley,  testified  that  the  delay  in  returning  to  Skiddy  was 
owing  to  the  men  being  compelled  to  wait  for  the  hand-car  to  be 
returned  from  going  to  the  construction  gang,  where  he  had  per- 
mitted it  to  be  taken  by  some  parties.  He  also  testified  tliat  Thom- 
ason "  was  under  his  orders  at  the  time  of  the  accident."  Thom- 
ason testified  :  "  After  they  quit  work  on  the  track,  his  duty  was  to 
Sut  the  tools  on  the  hand-car,  transport  them  to  the  station  [Skid- 
y],  put  them  into  the  tool  box  and  put  the  hand-car  on  the  side 


Digitized  t,  Google 


S93  trniOH  TBUBT  COKPAJTT  O.  THOMASOIT. 

track ;  that  at  the  time  he  quit  work  on  the  track  on  the  day  of  tii& 
accident,  his  foreman  gave  him  orden  to  put  the  tools  <hi  a  hand- 
car ;  that  he  said  to  the  foreman  thera  was  no  room  on  the  front 
car,  and  was  told  to  pnt  the  tools  on  and  get  on  vherevtar  he  oonld." 
This,  with  the  other  evidence,  cleorij  shows  that  his  dntiea  had  not 
ceased  at  the  time  of  the  accident ;  that  he  rode  on  the  hand-car, 
under  orders,  as  an  employee  of  the  companj,  because  he  was  an 
employee,  where  other  servants  and  employees  rode. 

The  second  objection  is  likewise  ontraiable.  The  statute  does 
not  embrace  those  only  who  are  engaged  in  nmniiig  cats  or  trains 
with  engines  fastened  thereto,  or  those  tmlr  injnrea  by  snch  trains. 
In  Deppe  v.  0.,  R.  L  and  P.  E.  B.  Co.,  36  Iowa,  52,  55  (ISTO),  the 
court  rested  the  affirmance  of  a  jadgment  of  $7000  in  favor  of  a 
laborer  who  had  been  crippled  for  life  by  the  &U  of  a  bank  of 
day  while  he  was  shovelling  np  loose  dirt  on  a  car,  on  the  eronnd 
that  where  the  employment  is  entire  and  a  part  of  the  contmaoiu 
services  relating  to  the  perilous  business  of  railroading,  it  brinfl 
the  case  within  the  statnte  and  its  constitntional  limit  In  Frand- 
sen  V.  The  0.,E.  L  and  P.  R  R.  Co.,  36  Iowa,  879  (1873),  theparty 
injured  and  complaining  was  a  section  hand,  occupied  with  a  line 
01  employment  smiilar  to  that  of  Thomason,  on  the  road  of  this 
company.  It  was  insisted  before  the  court  in  that  case  that  the 
section  hand  was  not  within  the  statnte — that  he  was  not  engaged 
in  operating  a  railroad,  etc.  The  oonrt,  after  citing  the  cases  which 
counsel  here  cites  in  his  brief,  and  which  counsel  oefore  that  conrt 
seems  to  have  relied  on,  then  remaib :  "  In  view  of  aU  the  &ots 
and  the  entire  argument,  the  plaintifi  was,  it  seems  to  us,  in  the 
language  of  the  firat  case  above  dted,  '  engaged  in  the  businees  of 
a  railroad  company ;'  or,  in  the  laneoage  of  the  second,  '  he  was 
engaged  in  operating  the  road,  and  uie  like  f  or,  in  the  language 
of  the  last  case,  'his  service  related  to  the  perilous  business  of 
railroading.' " 

Again,  m  Schroeder  v.  Ohicago,  etc,  B.  B.  Co.,  47  Iowa,  375,  a 
person  employed  by  a  railway  company  at  tlie  work  of  takiiw 
down  and  removing  a  bridge,  who  was  compelled  by  orders  of  his 
Euperior  to  go  upon  one  of  ue  ocmipany's  trains,  and  while  so  do- 
ing was  injured,  waa  engaged  in  operating  the  road  within  the 
statute,  ana  was  entitled  to  damages. 

In  Lombard  v.  O.,  R  L  and  P.  K.  R.  Co.,  47  Iowa,  494,  the  plain- 
tiff was  employed  by  the  defendant  in  repairing  its  roadbed.  At 
the  time  oi  the  accident  he  was  assisting  in  running  a  hand-car, 
and  with  other  employees  was  returning  to  dinner.  They  occu- 
pied, as  in  this  case,  tm«e  hand-cars ;  the  plaintiff  was  riding  npon 
the  foremost  one.  The  accident  occiirred  oy  the  second  car  over- 
taking the  first  car,  and  running  upon  and  against  it,  and  throwing 
it  partly  from  the  track,  whereby  uie  plaintm  was  thrown  off  and 
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ioB  1^  broken.    The  coort  held  that  the  employee  was  entitled  to 
recover  od  accoant  of  the  negligeQce  of  his  co-employees. 

In  the  late  case  of  Pyne  v.  Chicago,  etc.,  B.  E.  Co.,  11  Cent.  L. 
J.  55,  a  deteotiTe  in  the  employ  of  a  railroad  company,  and  an  en- 
gineer  operating  an  engine  on  the  road,  are  held  to  be  fellow  ser- 
vants or  oo-em^oyees.  It  was  further  held  in  the  case,  that  the 
detective  was  within  the  statute,  under  the  following  oircmnstaoces : 
He  was  employed  by  the  railway  company  to  apprehend  certain 
parties,  and  was  directed  to  walk  alone  the  track  of  the  road  to  a 
nooee  by  the  roadside.  As  he  was  waking  along  on  the  track,  in 
obedience  to  his  instractions,  he  was,  from  sonstroke  or  some  other 
cause,  prostrated  upon  the  track  in  an  insensible  condition,  and 
while  in  that  condition  he  was  injured  by  the  engineer  of  a  passing 
train  upon  him.    In  the  opinion  the 


train  negligently  mnning  the  train  upon  h 

court  Bays :  "  The  statute  does  not  embrace  those  only  who  are  en- 
gaged in  the  operation  of  a  railroad  in  mnning  trains.  Trackme  n 
switchmen,  and  others,  whose  dnty  requires  them  to  be  npon  the 
track,  are  more  or  less  exposed  to  the  hazards  of  the  bnsiuess  of 
railroading,  and  such  employees,  when  injured  by  the  nse  or  oper- 
ation of  the  road,  and  by  the  negligence  of  co-employees,  are  as 
plainly  within  the  provisions  of  the  statute  aa  those  whose  duty  re- 
quires them  to  assist  in  the  running  of  trains.  The  proper  test  in 
aeterminiDg  the  question  is,  does  the  duty  of  the  employee  re- 
quire him  to  perform  service  which  exposes  him  to  hazard  peculiar 
to  the  business  of  using  and  operating  a  railroad  ?  If  it  does,  and 
if,  while  in  the  line  of  ois  duty,  he,  by  the  negligence  of  a  eo-em- 
ployee,  receives  an  injury  from  a  passii^  train,  or  from  other  ap- 
pliances used  in  the  use  and  operation  oi  the  road,  he  mav  recover?' 

Some  of  these  decisions  are  under  the  provisions  of  the  Iowa 
statute  of  18T3,  but  as  that  act  simply  conforms  to  the  statute  of 
1862,  as  construed  and  limited  by  iudicial  construction,  they  are 
authority  in  cases  under  like  or  similar  statutes. 

Upon  an  examination  of  all  the  instructions,  we  are  clearly  satis- 
fied that  the  plaintiS  in  error  was  not  prejudiced.  Several  of  the 
instructions  are  erroneous,  and  iinfavoraole  to  the  defendant  in 
error.  He  has  more  reason  to  complain  than  the  plaintiff  in  error ; 
but  aa  he  seems  satisfied  with  the  final  result  of  the  action,  we  can- 
not interfere  in  his  behalf. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  tne  justices  concurring. 

See  Lombud  e.  Otticago,  etc,  R  R  Co.,  47  Iowa,  *M;  HiMOQii,  etc.,  R 
R  Co.  t>.  Half,  infra. 
Bee  note,  p.  626. 

S  A.  &  £.  R  Ca8.-W 
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MiaBoimi  Facitio  Kt.  Co. 

V, 

WoTETT  Haley,  Adm'r. 
(30  Koiuai  Beportt,  SB.     January  Term,  1881.) 

The  act  of  Februarj  38,  1874,  entitled  "An  act  to  define  tbe  liaUlil;  of 
nilrtmd  companim  in  certeui  cues,"  ia  not  in  conflict  with  on;  of  the  pro- 
TiaioDB  of  the  constitutioa  of  the  State. 

This  act  was  adopt«d  b;  the  Letpslature  of  Eansu  from  the  statate  of 
Iowa,  and  thejudici&l  oonatructionKiven  to  the  statute  in  that  State  follows  it 
to  thisState  ;  therefore,  within  the  Iowa  decisions,  it  embraces  onl;  those per- 
eoDs  engaged  in  the  hazardous  business  of  roilroadiag.  The  care  or  diligeuc« 
the  statute  exacts  toward  the  employee,  is  that  degree  of  diligence  which 
men  in  general  exeicise  in  respect  to  their  own  concerns,  and  contribatotT' 
negligeoce  of  the  injured  emplojee  ban  a  recover;  under  the  statute,  aa  iu 
other  caMa.  , 

A  person  employed  upon  a  construction  train  to  carry  water  for  the  men 
worung  with  the  train  and  to  gather  up  tools  and  put  them  in  the  cabooae 
or  tool  car,  is  within  the  statute  making  railroad  companies  liable  to  their 
employees  for  injuries  resulting  from  the  negligence  of  Cfv^mployees. 


B  such  an  employee  upon  a  construction  train,  consisting  of  an  en- 
0ne,  two  cabooses  and  (our  or  five  fiat  cars,  with  the  engine  coupled  on  to 
the  caboose,  with  the  fiat  cars  in  the  rear,  all  slowly  backing  at  the  rate  of 
about  four  miles  an  hour,  is  directed  by  the  conductor  in  charge  of  the  train 
to  pick  up  a  crowbar  lying  crosswise  near  the  rear  end  of  the  rear  flat  car, 
and  while  in  the  act  of  stoopiuK  to  pick  up  the  bar,  falls  off  and  is  killed  by 
being  run  over  by  the  cars,  and  the  fall  ia  caused  by  a  sudden  concussion  or 
jerk  of  the  cars  from  reversing  the  engine  by  the  engineer  to  stop  the  train, 
on  account  of  cattle  near  to  the  track  at  the  rear  of  the  train,  and  neither  the 
statute,  the  rules  of  the  company,  nor  the  custom  on  the  trains,  requires  any 
preliminary  ugnal  or  warning  to  the  laborers  upon  the  train  to  enable  them 
to  hold  fast,  or  otherwise  secure  themselves  to  tne  cars,  before  reversing  the 
engine  or  stopping  the  cars  under  such  circumstances,  hM,  that  upon  theae 
facts  the  engmeer  was  not  guilty  of  culpable  negligence  in  failing  to  ring 
the  bell  or  sound  the  whistle,  or  giving  other  signal  before  reversing  the 
engine;  and  further  Ktldt  that  the  accident,  if  not  directly  contributed  to 
by  the  want  of  care  of  the  employee  falline  from  Uie  car,  may  be  denom- 
inated entirely  a  fortuitous  one,  for  whii£  the  rulroad  oompaay  if  not 
liable. 

Negligence  is  not  to  be  Resumed,  but  must  be  proven;  and  irtiera  the 
evidence  in  aa  action  for  damages  against  a  railroad  company,  under  the 
statute  of  February  36,  1874,  shows  that  ail  the  co-employeee  emcised  to- 
ward the  injured  employee  that  degree  of  care  and  diligence  which  prudent 
persons  would  ordinarily  exercise  under  like  drcuma&noei,  no  liaUll^  is 
established  agtdnst  the  company. 

Ebbob  from  Wyandotte  District  Court. 

Action  brooght  by  Woten  Haley,  as  administrstor  of  Ha  estate 
of  William  Deal,  to  recover  damages  BDStained  hj  two  minor 
children  of  the  deceased.    Trial  at  the  July  Term,  18Td,  of  the 
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district  court,  when  the  plaiutifi  aaked  the  court  to  inetmct  the 
jury  ae  followe : 

"  let  That  the  law  of  this  State  provides  that  '  everv  railroad 
companT  organized  or  doing  bosineee  in  this  State  shall  be  hable 
for  all  oamagea  done  to  any  employee  of  such  company,  in  conee- 
qnence  of  any  negligence  of  its  agents,  or  by  any  mismanagement 
of  its  engineers  or  other  employees,  to  any  person  sustaining  snch 


(Given,  and  excepted  to.) 

"  2d.  If  you  find  from  the  preponderance  or  weight  of  the  evi- 
dence that  the  death  of  William  Deal  was  caused  in  consequence  of 
any  n^Iigenee  or  misniaQagement  of  the  engineer  of  the  defend- 
ant, the  plaintifi  is  entitled,  as  a  matter  of  law,  to  a  verdict  at  your 
hands." 

(Given  and  excepted  to.) 

"3d.  If  the  jury  find  that  the  plaintifE  should  recover,  they  have 
the  right  to  assess  the  damages  at  any  sum  not  ezceedii^;  $10,000, 
which  in  their  judgment  may  be  deemed  just  and  proper  under 
the  evidence," 

(Given  and  excepted  to.) 

The  defendant  asked  for  the  following  special  instnietione : 

"  Ist.  The  jury  are  instructed  that,  to  entitle  the  plaintiff  to  re- 
cover on  the  ground  of  negligence  or  mismanagement  of  any 
co-employee  of  the  deceased,  they  must  find  from  the  evidence  that 
there  was  negligence  or  mismanagement  in  fact,  and  it  devolves 
upon  the  plamtiS  to  show  afiSrmatively,  and  by  a  preponderance 
of  evidence,  wherein  such  negligence  or  mismanagement  existed ; 
and  thev  are  not  to  assume  that  it  did  exist  from  the  mere  fact 
that  William  Deal  was  killed  by  defendant's  train." 

(Given^ 

"  3d.  The  court  instructs  the  jury  that  if  they  find  for  the  plain- 
ti^  they  shonld,  nnder  the  evidence  in  this  cause,  assess  only 
nominal  damages." 

(Refused,  and  excepted  to.) 

"3d.  The  court  instructs  the  jury  that,  in  considering  the 
amount  of  damages,  if  they  find  for  the  plaintiff,  they  shonld  not 
allow  anything  on  account  of  the  physical  or  mental  sufferings  of 
the  decreed,  or  for  the  sorrows,  suffering  or  grief  of  his  personal 
representatives." 

(Given/) 

"  4th.  The  court  instracts  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  deceased,  by  his  own  carelessness  and  negli- 

fence,  directly  contributed,  in  whole  or  in  part,  to  bring   upon 
imeelf  the  injuries  from  which  he  suffered,  then  tlie  plaintiff  can- 
not recover." 

(Refused,  and  excepted  to.) 

'  5th.  Although  the  jury  may  believe  that  the  plainUfTs  intestate 
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was  iDJnred  while  an  employee  of  the  defendant  so  that  he  died 
from  such  injuries,  and  that  tne;  trero  occasioned  bv  the  negligence 
of  a  co-employee  of  the  defendant,  or  were  cansed  oy  any  miaman- 
agcmcnt  oi  an  engineer  of  the  defendant,  yet  the  pl^ntiff  cannot 
recover  in  this  action." 

(Befnsed,  and  excepted  to.) 

*'  6th.  The  court  iiuitnicts  the  jnry  that  under  the  pleadings  and 
evidence  in  this  case,  the  plaintiff  cannot  recover,  and  jojx  will 
find  for  the  defendant" 

(Refnsed,  and  ezoepted  to.) 

The  conrt  charged  the  joiy  as  follows; 

"  The  law-makers  in  organizing  oonrts  have  divided  the  same 
into  two  branches — the  jm^  and  the  jury.  Upon  the  judge  de- 
volves the  dnty  of  giving  yon  the  law  applicable  to  the  testimony 
in  each  case ;  and  upon  yon  devolves  the  dnty  of  deciding  the  facts 
of  the  case.  Yon  are  not  only  the  sole  and  ezclosive  jn^;es  of  the 
facta  of  the  case,  bat  von  are  the  sole  and  ezclnBive  jadgea  of  the 
credibility  of  the  testimony ;  that  is  to  say,  you  are  the  only  jndges 
as  to  the  weight  that  shall  be  attached  to  the  testimony  of  each  and 
every  witness.  That  is  a  duty,  as  I  said,  that  devolves  solely  upon 
yon,  and  over  which  the  oonrt  has  no  oontroL 

"  This  action  is  brought  by  the  plaintifi,  Haley,  administrator 
of  William  Deal,  deceased,  to  recover  damaees  for  the  death  of 
William  Deal,  that  resulted — as  plaintifi  claims — from  the  n^li- 
gence  of  the  engineer  of  the  defendant. 

"  I  have  stat^  to  yon,  gentlemen  of  the  joiy,  the  parties  to  this 
enit  I  have  done  bo  in  order  to  refresh  yonr  memory  as  to  the 
cause,  not  as  to  the  parties.  The  inqoiries, '  Who  is  the  platntifi  V 
and  '  Who  is  the  defendant  V  are  inquiries  that  never  should  be 
made  either  by  a  court  or  a  jury.  By  this  I  mean  that  the  court 
and  the  jury  uiould  be  absolutely  blmd  to  the  parties  to  the  liti- 
,  gatioo.  Tou  are  to  inquire  only  into  the  cause,  not  as  to  the  con- 
testants. Yon  are  not  only,  gentlemen  of  the  jury,  to  be  blind  to 
the  parties  to  the  suit,  but  yon  are  to  be  free  in  the  decision  of  all 
caeee,  both  yon  and  the  court ;  you  are  to  be  entirely  free,  and 
divested  from  any  friendship,  hatred,  anger  or  pity  in  the  decision 
of  any  and  all  questions  oi  fact ;  and  when  a  court  or  a  jury  de- 
parts from  this  duty  and  is  controlled  in  the  least  by  any  of 
these  passions  of  the  mind,  we  not  only  shall,  as  a  matter  of  fact, 
but  we  ought  to  cease  to  command  the  respect  of  the  public,  and 
they  will  rise  in  their  majesty  and  institute  other  tribunals  that 
will  command  respect.  We  are  all  liable  to  come  into  oonrte  of 
jnstice  to  have  our  rights  vindicated,  and  we  have  a  right  to  have 
those  rights  determined  by  impartial  tribunals;  and  as  I  said  be- 
fore, when  we  cease  to  have  those  rights  ascertained  and  detei^ 
mined  in  that  manner,  without  bias  or  prejudice,  without  passion 
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of  any  kind,  conrts  and  juries  will  cease  to  cominnitd  respect,  and 
the  aominiBtratioD  of  justice  be  a  farce. 

"I  make  tbeee  remarks,  gentlemen  of  the  jaiy,  becanae  it  has 
been  in  this  caae  as  in  nearly  all  cases,  the  litigants  are  nenalty 
disciiBsed  more  thorooghly  than  the  litigatioii,  andl  do  it  in  order  to 
divert  and  call  jonr  attention  rather  to  jonr  dnties  as  well  as  to 
mina  Perhaps  it  is  nnnecessary  to  make  these  remarks,  but  in 
view  of  the  comments  that  have  been  made  b;  oonnsel  on  both 
sides  I  think  it  my  duty  to  do  so. 

"  Then,  gentlemen,  tlie  sole  question  for  yon  to  determine  is,  as 
to  whether  this  deceased  person  came  to  his  death  by  the  negli- 
gence of  the  defendant,  or  of  its  servant,  the  engineer.  That  is 
the  principal  qnestion  for  yon  to  determine ;  and  that,  as  I  before 
said,  depends  upon  the  facts  as  established  by  the  testimony  in  the 
trial  of  this  eanse,  and  is  a  question  for  yon  alone  to  determine. 
The  law  in  this  case  will  be  given  to  you  in  writing,  and  will  con- 
sist of  the  specifj  instructions  asked  by  the  plaintil^  as  well  as  the 
defendant,  which  I  will  now  read  yon. 

The  jnry  found  a  general  verdict  for  the  plaintiff,  and  assessed 
his  damages  at  $10,000.  A  new  trial  was  denied,  and  judgment 
rendered  for  the  plaintiff.  The  defendant  brings  the  case  here. 
Other  facts  appear  in  the  opinion. 

Thos.  J.  Portis,  E.  A.  Andrews,  and  £.  J.  Sherlock,  for  plaintiff 


HoBTOK,  C.  J.  —This  was  an  action  brought  by  Woten  Haley,  as 
administrator,  against  the  Missonri  Pacific  Ky.  Co.,  to  recover  dam- 
^ee  sustained  by  two  minor  children  of  "William  Deal,  deceased. 
I>eal  received  fatal  injuries  near  Connor's  station,  between  Wyan- 
dotte and  Leavenworth,  on  January  8,  1878,  caused  by  the  alleged 
negligence  of  one  Patrick  Eelley,  then  an  engineer  and  employee 
of  the  railway  company.  It  appears  from  the  evidence  given  on 
the  trial,  that  at  the  time  the  deceased  was  injured  he  was  also  an 
employee  of  the  company,  engaged  in  working  with  the  laborers 
on  the  construction  train,  npon  which  E.  F.  Seymonr  was  the  con- 
ductor, Patrick  Kelly  the  engineer,  Mark  Kettleton  the  brakeman, 
and  Nelson  Thompson,  fireman.  He  had  been  working  on  that 
trwn  with  this  condnctor  abont  two  years,  and  had  been  in  the  em- 
ploy of  the  company  on  construction  trains  over  fonr  years.  His 
duties  were,  to  carry  water  for  the  men,  gather  up  tools  and  put 
them  in  the  caboose  or  tool  car  until  he  got  time  to  pnt  them  iiito 
the  tool  chest.  There  were  abont  twenty-five  laborers  with  the 
train.  On  January  8, 1878,  the  men  on  the  train — consisting  of  an 
engine,  two  cabooses,  one  called  in  railroad  parlance  a  "  mnky," 
nsed  as  a  tool  car,  and  four  or  five  flat  cars — were  engaged  in  gath- 
ering up  old  ndls  along  the  track  from  Kansas  City  toward  Leaven- 
worth, the  engine  in  front,  the  cabooses  in  the  rear.    Oonnor's 
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fitatioii  wu  u  £ir  as  thej  ^rere  going,  and  there  being  a  pile  of  iron 
between  the  main  track  and  the  switch  track,  jnst  beyond,  but  near 
this  Btation,  the  otnidactor  directed  the  engineer  to  poll  in  apon  the 
switch  track,  take  his  engine  aronnd  the  train  on  the  main  track 
and  coma  iato  the  switch  at  the  east  or  sonth  end,  couple  on  to  the 
cabooaeB,  poll  ont  toward  the  east,  and  back  sp  the  main  track  to 
where  the  pile  of  iron  lay.     The  engineer  in  obeying  the  orders 

EVen  was  bukii^  Dp  the  main  track  to  where  the  ptie  of  old  iroa 
y,  at  the  rate  ot  abont  four  miles  an  hour.  The  ends  of  the  flat 
cars  were  west,  the  locomotive  was  east ;  the  cabooses  were  between 
the  engineer  and  the  flats,  the  engine  being  conpled  on  to  the  ca- 
boose nearest  it.  There  was  a  crowbar  used  by  the  laborers  lying 
crosswise  coi  what  was  now  the  rear  end  of  the  rear  flat  car,  wtiich 
conductor  Seymour  directed  the  deceased  to  bring  forward  abont 
the  time  the  train  commenced  to  back.  The  dec^sed  fell  off  the 
rear  end  of  the  last  flat,  was  mn  over,  and  so  severely  injured  that 
lie  died  within  an  boor.  Up  to  the  time  the  conductor  ordered  the 
deceased  to  pick  np  the  bar  at  the  end  of  the  rear  flat  car,  the  tes- 
timony does  not  disagree.  As  to  the  circnmstances  occorring  just 
prior  and  joBt  subsequent  to  the  fall  of  deceased  from  the  car,  there 
IS  a  wide  conflict. 

In  substance,  the  case  of  the  plaintiff  is  this : 

"  That  the  deceased,  while  in  the  performanoe  of  his  duty  as  a 
laborer  on  the  construction  train,  and  in  obedience  to  tbe  orders  of 
the  conductor,  and  while  the  train  was  in  motion  and  backing  down, 
went  to  the  rear  end  of  the  rear  flat  car  of  the  train  to  get  a  crow- 
bar, and  while  in  the  act  of  stooping  to  pick  up  the  bar,  the  engin- 
eer, without  notice  or  warning  to  me  deceased,  suddenly  reversed 
the  movement  of  the  locomotive  and  train,  whereby  the  deceased 
was  throvm  from  the  train  and  killed ;  that  his  death  wascansed  by 
the  neglect  and  carelessness  of  the  defendant,  in  not  giving  the 
nsnal  signal  or  customary  warning," 

The  strongest  testimony  supporting  the  claim  of  the  plaintiff  was 
that  of  James  Cyphers,  who  was  present  at  the  time  the  deceased 
was  killed.     He  testifled  as  follows : 

"  Question :  State  to  the  jury  when  and  where  you  last  saw  Wil- 
liam  Deal     Answer :  While  alive,  or  dead  t 

"  Q.  Living.  A.  When  I  saw  him  last  living,  he  was  on  the 
rear  flat  car  of  the  MiBBoari  Fadflc  constmction,  at  Coimor's  station, 
Kansas. 

"  Q.  State  what,  if  anything,  you  know  abont  his  death  ;  state 
fully  the  particulars.  A.  When  I  last  saw  William  Deal,  I  was 
then  myself  in  tbe  caboose — that  is,  the  tool  car,  a  caboose  called 
both  caboose  and  tool  car,  used  for  the  men,  and  also  for  carrying- 
tools  in  to  work  on  the  road  with,  shoTels^icks,  etc.,  and  all  Innds 
of  implements  for  working  on  tbe  road.  The  last  I  saw  of  William 
Deal  was  while  I  was  standing  in  this  tool  car.     I  last  saw  him  on 
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tlie  rear  end  of  the  flat,  three  or  fonr  paces  from  the  end  of  the  flat. 
I  last  saw  him  in  the  act  just  when  he  fell  oS,  or  rather,  jnst  b«fare 
the  concnSBion  came.  I  eaw  William  Deal  in  a  half-stooping  pos- 
tnre — in  that  position  [indicating  position!  ae  if  to  pick  up  some- 
thing. I  saw  nim  rise  op,  throw  hie  hands  that  way  [indicating] ; 
the  eoneossion  came,  ana  he  stumbled  and  fell  off  the  car,  with  nis 
head  toward  the  river.  The  end  of  the  flat  waa  west ;  the  locomo- 
tive was  east.  There  were  two  cabooses,  one  called  a  '  dinky,'  in 
railroad  parlance  (what  they  call  a  caboose  and  tool  car),  and  these 
cabotees  were  between  the  engine  and  flat ;  and  I  saw  him  in  that 
position.     I  saw  him  tumble  over. 

"Q  You  refer  to  some  concosBioQ.  What  do  yon  mean  f  A.  I 
mean  the  sudden  stopping  of  the  car. 

"Q.  Which  way  was  me  car  running  when  yon  saw  Mr.  Deal 
etoopiig  down,  apparently  to  pick  up  something  ?     A.  West. 

"Q.BackwaKr  or  forward!     A.  Backward,  backing  up. 

"  Q.  What  was  the  next  motion  of  it  1  A.  The  next  motion  was 
a  suddei  stop,  a  very  sudden  stop,  a  very  short  stop. 

"  Q.  How  many  of  you  were  in  the  caboose  at  that  time  t  A.  I 
could  ntt  tell  yon  the  number  of  men  at  that  time. 

"  Q,  ^as  there  a  number  of  men  ?  A.  There  was  a  number  of 
men ;  ye^  sir. 

"  Q.  Yhat  was  the  effect  t  You  speak  of  a  sudden  concussion ; 
how  didhat  concussion  occur!  A.  Tiieefiectwas  they  were  thrown 
on  top  o:  each  other — thrown  np  to  the  other  side,  some  of  them. 
I  was  thowD  op  against  the  door  of  the  car. 

"  Q.  8»te  what  that  was  caused  by.  A.  It  was  caused  by  the 
sadden  sopping  of  the  train. 

"  Q.  >ia  it  stop  and  stand  still  ?  A.  It  stopped  perfectly  stUl 
for  an  iutant. 

"  Q.  .i.nd  was  that  the  cause  of  throwing  the  men  aboat  the 
caboose  5    A.  Yea,  sir. 

"  Q.  >.t  what  rate  of  speed  was  the  train  running  when  it  was 
running  back,  before  this  reversing  of  the  engine!  A.  I  think 
about  asfast  as  a  man  ordinarily  can  trot 

"  Q.  low  near  was  Deal  standing  to  the  edge  of  the  flat  cart 
A.  Thre  or  fonr  paces. 

"Q.  itata  if  yon  know  what  t«ok  him  there.  A.  Well,  sir, 
he  was  ent  there  by  the  conductor  of  the  train,  for  the  purpose  of 
getting  I  crowbar  they  used  for  the  purpose  of  unloading  iron. 

"  Q,  f  on  say  he  went  back  to  get  a  bar  1  A.  He  went  back  to 
get  abr. 

"  Q.  Was  there  any  alarm  or  notice  given  to  the  men  of,  the 
revereiK  of  the  engine  ?    A.  No,  there  was  not. 

"  Q.  Were  you  in  a  position  where  yon  could  have  heard  any 
whistleor  ringing  of  the  bell  t    A.  I  was. 
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"  Q.  Was  there  any  signal  given  in  any  other  way?  A.  There 
■was  not." 

The  evidence  in  behalf  of  the  company  conduced  to  show  that 
the  deceased  had  obeyed  the  orders  in  regard  to  picking  np  ihe 
bar,  and  Iiad  brought  it  forward ;  then  had  returned  to  the  rear  end 
of  the  car,  and  was  aittlDg  down  on  the  end  with  his  l^s  hanffng 
over ;  that  he  fell  off  j  that  the  conductor  discovered  him  nrder 
the  car  trucks  and  ordered  the  engineer  to  stop ;  that  the  enjine 
was  not  reversed  until  after  his  fail. 

The  jury  returned  with  their  general  verdict  the  following  ind- 
ings  of  fact : 

"  Qaestion  1.  Do  yoa  find  that  Patrick  Kelly,  the  engineer  was 
negligent  in  the  management  of  his  engine  at  the  time  Wiliam 
Deal  was  injured  ?    Yes. 

"  Q.  2.  Do  yoa  find  that  Patrick  Kelly,  the  engineer,  miman- 
aged  his  enc^e  at  the  time  William  Deal  was  injured  t     Y&. 

"  Q.  3.  Do  yoa  find  that  Patrick  Kelly  was  a  competent  md  fit 
engineer  to  manage  the  esigaie  at  the  time  William  Deal  fas  in- 
jured^   TeB. 

"  Q,  4.  Do  yon  find  that  the  defendant  knew,  or  by  the  aercise 
of  ordinary  care  could  have  known,  that  Patrick  Kelly,  at  tie  time 
William  Deal  was  injured,  was  unfit  and  incompetent  to  nn  the 
engine  on  that  train  i  If  he  was  incompetent  they  migit  have 
known  it,  but  we  believe  him  competent. 

"  Q.  5.  Do  you  find  that  either  Mr.  Walshe,  the  assistan  master 
mechanic,  or  Mr.  Phelps,  the  foreman  of  the  round-hou»,  knew 
that  Patrick  Kelly,  at  the  time  William  Deal  was  injured, was  in- 
competent or  unfit  to  run  the  engine  on  that  train}  N>;  they 
could  have  no  personal  knowledge  of  the  fact  of  his  conpetency 
or  incompetencT,  not  beine  present  at  the  time  of  the  iriurv  of 
William  fieal.  ■'  "" 

"  Q.  6.  Do  you  find  that  either  Mr.  Walshe,  the  assistan- master 
mechanic,  or  Mr.  Phelps,  the  foreman  of  the  round-honse  by  the 
exercise  of  ordinaiy  care,  might  have  known  that  Patrick  lelly,  at 
the  time  William  Deal  was  mjured,  was  incompetent  or  infit  to 
run  the  engine  on  that  train !  They  migijt  have  known  Es  com- 
petency by  using  due  care  and  diligence. 

"  Q.  7.  Do  you  find  that  Patrick  Kelly  reversed  his  eijine  at 
the  time  William  Deal  was  injured  before  he  was  ordered  to  stop 
by  the  conductor  or  fireman  ?     Yes. 

"  Q.  8.  Do  you  find  that  William  Deal  was  a  careful  ad  pru- 
dent mant     xes. 

"Q.  9.  Do  yon  find  that  William  Deal  was  a  careless  ad  reck- 
less man  I    Ko. 

"  Q.  10.  Do  yon  find  that  at  the  time  William  Deal  was  a  jored 
there  was  a  sligiit  jar  or  a  heavy  concussion  1     A  heavy  conassion. 

"  Q.  11.  Do  yon  find  that  at  tne  time  Wilham  Deal  was  injred  ho 


Digitized  t,  Google 


XISSOUBI  PAOIITIC   BY.   00.  V.   HALET.  601 

'was  in  die  act  of  tbrowiDg  a  rock  or  lump  of  dirt  at  cattle  tipoa 
or  near  the  track  f    No. 

"  Q.  12.  Was  the  death  of  Deal  caused  by  any  neglect  of  the 
employees  of  the  defendant!    Yes. 

"  Q.  13.  Was  Deal  guilty  of  any  negligence  proximately  con- 
tribnting  to  his  death  i    No." 

The  jury  assessed  the  damages  at  $10,000,  and  judgment  was 
entered  accordingly.  Several  exceptions  were  taken  to  tlie  rulings 
of  the  district  court;  and  the  principal  qneations  arising  upon  the 
aseignmentB  of  error  will  be  consid^vd  by  us — not,  however,  in 
the  order  presented.  ' 

As  the  plaintiff  bases  his  right  to  recover  under  the  provisions 
of  the  act  defining  the  liability  of  railroad  companies  m.  certain 
cases,  approved  February  26,  1874,  the  defendant's  coonsel  chal- 
lenge the  constitutionality  of  the  statute  in  a  long  and  able  argu* 
ment 

The  fitatute  reads  as  follows :  "  Every  railroad  company  organized 
or  doing  basineeB  in  this  State  shall  t>e  liable  for  all  damages  done 
to  any  employee  of  such  company  in  consequence  of  any  negligence 
of  its  agents,  or  by  any  mismanagement  of  its  ongineers  or  other 
employees,  to  any  person  sustaining  such  damage.  (Comp,  Laws 
1879,  eh.  8*,  §  89.) 

This  Btatntfi  was  adopted  from  the  laws  of  Iowa,  enacted  in  1863 
by  the  Legislature  of  tnat  State.  All  the  objections,  except  one, 
now  urged  to  the  alleged  vicionsneee  of  its  provisions,  have  been 
snccesBfnlly  met  and  answered  in  the  opinions  of  the  gnpremo 
court  of  that  State.  (McAunich  v.  Mississippi,  etc,  K.  K.  Co.,  20 
Iowa,  338  :  Nay  D.  The  Dubuque,  etc.,  K.  R.  Co.,  20  Iowa,  347 ; 
Hoben  v.  The  B.  and  Mo.  K.  R.  Co.,  30  Iowa,  562 :  Hunt  v.  The 
O.  and  N.  W.  K.  R.  Co.,  26  Iowa,  363.  See  also  K.  C.,Ft.  S.  and  G. 
IL 'EL  Go.  V.  McHenry,  24  Kas.  501 ;  Ditbemer  v.  Chicago,  M.  and 
St  P. R.  R.  Co.,  47  wis.  138.)  We  concur  in  the  views  expressed 
by  the  Iowa  court  as  to  the  constitutionality  of  the  statute,  and 
hold  it  a  valid  exercise  of  legislative  power.  As  our  State  baa 
adopted  the  statute  from  Iowa,  the  judicial  construction  given  to 
it  in  that  State  follows  it  to  this  State.  (Bemis  v.  Becker,  1  Kas. 
226.)  Therefore  the  act  embraces  only  those  persons  more  or  less 
exposed  to  the  hazards  of  the  businese  of  railroading.  "  If  there 
is  an  employer  and  employee,  but  no  business  of  a  railroad  com- 
pany to  be  engaged  in,  then  the  case  is  not  witliin  the  act."  (Mc- 
Aunich V.  Misflissippi,  supra ;  2  Thompson  on  Neg. ,  p.  1000 ;  Union 
Trust  Co.  V.  Thomaaou,  25  Kan.  1.) 

The  additional  or  new  objection  to  the  validity  of  tlie  statute 
now  presented  is,  that  the  act  is  in  conflict  with  §  1,  art.  14  of  the 
constitution  of  the  United  States.  We  have  examined  the  ar^i- 
ment  and  authorities  upon  this  point,  but  do  not  think  the  section 
referred  to  has  atiy  application. 
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TJpoD  the  trial,  the  defendant  requested  the  oonrt  to  instmct 
the  jary  "  that  if  they  believed  from  the  evidence  that  the  de- 
ceased, by  his  own  careleBsnees  and  negligence,  directly  contributed, 
in  whole  or  in  part,  to  bring  upon  himself  the  injnriee  from  which 
he  Buffered,  the  plaintiff  cannot  recover."  The  instruction  was 
refoaed,  and  herein  the  conrt  erred,  for  the  charge  of  the  court 
ignored  entirelr  the  question  of  the  contribntory  careleeenees  of  the 
deceased,  and  tne  want  of  proper  care  and  watchfulness  on  his  part 
to  avoid  the  injury.  The  court  must  have  constmed  the  act  of 
1$74  as  having  wiped  out  contributory  negligence  as  a  defence — 
as  being  Intended  to  hold  railroad  companies  to  extraordinary  dili- 
gence and  care  on  the  part  of  the  coemployees ;  that  is,  to  make 
them  liable  for  slight  n^lect ;  or  else  it  assumed  that  there  was  no 
evidence  tending  to  show  negligence  on  the  part  of  the  deceaeed. 
The  decisions  ahready  quoted  clearly  establish  the  doctrine  that  the 
care  or  diligence  which  the  statute  exacts  toward  the  employee  is 
that  degree  of  diligence  which  men  in  general  exercise  in  re- 
spect to  their  own  concerns.  This  is  denominated  in  l^al  lan- 
guage, ordinaiy  diligence.  Contributory  Diligence  of  the  injured 
em^oyee  bars  a  recovery  nnder  this  statute,  as  in  other  eases. 

Further,  it  was  hardly  fair  to  aesnme  that  there  was  no  proof  of 
contributory  negligence  on  the  part  of  the  deceased.  Mark  Nettle- 
ton,  a  brakeman  on  the  train,  called  as  a  witness  by  the  plaintiS, 
testified: 

*'  There  was  some  stock  on  the  track  near  the  road,  at  Connor's 
switch,  near  the  west  end  of  the  switch — ^that  is,  they  were  near  the 
track ;  there  were  none  on  the  trade  at  the  time  we  started  the 
train,  I  think.  We  were  backing  up.  I  was  on  the  platform  of 
the  caboose,  at  the  brake,  next  to  the  flat  car. 

"  Q.  Go  on  and  state  what  occnrred.  A.  J/ii.  Deal  went  out 
there  on  the  flats ;  I  didn't  know  what  purpose  he  went  out  for  at 
the  time.  When  he  started  he  went  by  me — passed  by  me,  but  I 
didn't  speak  to  him ;  I  thought  I  would  ask  him  what  he  was  going 
for,  but  I  didn't ;  I  let  him  go  on ;  didn't  say  anything  to  him. 

■'Q.  You  saw  Deal  go  to  the  rear  end  of  the  truni  A.  Tea, 
sir,  to  the  last  flat— that  is,  the  rear  flat ;  saw  him  pick  up  an  iron 
bar  there ;  I  saw  him — I  wouldn't  be  uoeitive  whether  he  laid  the 
bar  down  again  or  not,  but  he  stoopea  down  again,  picked  up  a 
clod  or  rock,  I  don't  know  which,  to  throw  at  this  stock — the  cattle 
along  the  track  ;  they  were  a  little  way  from  him,  on  the  side  of 
the  track ;  and  about  the  time  he  threw  the  rock  or  clod  at  the 
cattle  my  eyes  were  taken  off  him,  just  at  the  moment ;  the  next 
time  I  looked  that  way  he  was  off  the  car,  on  the  ground ;  I  saw 
him  down  at  the  side  of  the  car. 

"  Q.  State  what,  if  any,  shock  occurred  to  the  train.  A.  There 
was  a  slight  shock ;  I  felt  it  on  the  caboose ;  I  supposed  I  knew 
what  occasioned  the  shock  at  that  time. 
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"Q,  Wbat  occasioned  it t    A.  I  enppoeed  itwasdoneb;  the  en- 

r'ne  being  reversed — the  lever  thrown  over.  I  left  the  brake  when 
felt  the  jar  on  the  cabooae,  and  stepped  to  the  side  of  the  caboose 
to  jrive  the  signal  to  go  ahead  and  that  Uiere  was  no  stock  on  the 
track.  I  conld  see  the  track  all  clear  from  where  I  was ;  there  was 
nothing  in  the  waj  at  aU." 

This  witneBB  also  testified  on  direct  examination : 

"  Q.  What  was  Deal's  character  as  to  prudence  and  as  to  being  a 
careful  man !  A.  I  don't  think  he  was  as  carefnl  a  man  as  some 
others  wonid  be  on  the  train. 

"  Q.  Yon  will  state  whether  yon  regarded  him  as  a  reckless  man 
or  not.  A.  He  did  some  thin^  on  the  train  that  I  regarded  some- 
times as  being  reckless.  I  nsea  to  talk  with  him  sometimes  abont 
it  mvself." 

Floyd  Davis,  a  yonng  man  about  nineteen  years  old,  living  near 
Connor's  station,  who  happened  to  be  near  at  the  time  of  the  acci- 
dent, testified :  "  Saw  deceased  jnst  before  he  was  killed,  sitting 
down,  with  his  legs  hanging  over  the  end  of  the  car,"  On  cross- 
examination,  he  said  :  "I  saw  the  man  fall  as  soon  as  the  train  was 
reversed." 

Another  witness,  one  Jnlins  Kern,  said,  speaking  of  deceased : 

"  I  thought  he  sat  down.  I  conld  not  say  positively  whether  he 
did  or  not.  He  was  too  low  almost  to  be  standing  np  where  I  saw 
him.  ^ 

"  Q.  Yon  thought  he  was  sitting  down  with  his  feet  over  the 
end  of  that  car  1    A.  Yes,  sir." 

The  instmction  ought  therefore  to  have  been  ^ven,  because  if 
there  was  mutual  negligence — that  is,  reciprocal  or  contributoiy 
negligence  of  like  decree — the  plaintiff  was  not  entitled  to  recovery 
and,  assuming  that  the  evidence  tended  to  prove  culpable  negli- 
gence on  the  part  of  the  defendant,  there  was  sufficient  evidence  to 
go  to  the  jury  of  contributory  negligence  on  the  part  of  the  de- 
ceased. The  omission  of  this  instruction  was  the  more  harmful 
because  there  was  no  explanation  to  the  jnir  of  the  words  "  any 
negligence  or  any  mismanagement."  The  jury  may  have  under- 
stood the  iuBtruction,  "  If  you  find  from  the  preponderance  or 
weight  of  the  evidence  that  the  death  of  William  Deal  was  caused 
in  consequence  of  any  negligence  or  mismanagement  of  the  engi- 
neer of  the  defendant,  the  plaintifi  is  entitled,  as  a  matter  of  law, 
to  a  verdict  at  your  hands,"  to  mean  that  slight  negligence  only,  or 
the  mere  failure  to  exercise  extraordinary  d^igeuce,  was  sufficient 
to  demand  a  verdict  for  plaintiff.  Such  is  not  a  true  interpretation 
of  the  law.  In  all  cases  under  the  statute  the  jury  should  be  in- 
formed that  the  defendant  ia  liable  only  for  want  of  ordinary 
care. 

In  view,  however,  of  the  special  findings  of  the  jury,  and  as 
mora  extended  and  elaborate  instructions  upon  the  question  of 
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n^ligeoce  were  not  Bubmitted  to  the  oonrt  hj  defendant,  the  de- 
fects pointed  out  miglit  not  be  deemed  fatal  to  the  jodgmeut,  if 
the  general  verdict  and  special  findings  of  fact  had  any  Bapport  in 
the  evidence.  This  brings  as  to  the  cKtnsideratitHi  of  the  para- 
monnt  question  in  the  case,  whether  the  company  was  gnil^  of 
negligence,  culpable  negligence,  at  all.  Was  any  evidence  given 
at  the  trial  tending  to  prove  that  the  death  of  the  deoeased  wa£ 
caused  by  the  negligence  or  want  of  ordinarr  care  of  the  defend- 
ant }  What  constitutes  negligence  in  a  particular  case  is  generally 
a  question  for  the  jury,  and  not  for  the  court,  is  nndonbt^v  trae ; 
bat  the  facts  being  conceded,  or  andispated,  the  question  of  n^li- 

fence  becomes  a  question  of  law.  Especially 'is  this  trae  where 
at  one  deduction  can  be  drawn  from  them.  Negligence  is  not  to 
be  found  without  evidence.  There  is  always  a  presumption  asjainst 
it;  and  therefore  a  plainttS  who  asserts  it,  ana  avers  that  his  in- 
testate has  received  injnries  resulting  in  his  death  in  consequence 
of  it,  most  always  adduce  proof  that  the  defendant  did  not  exercise 
ordina^  care ;  at  least,  taking  the  whole  record,  some  evidence  of 
want  of  ordinaiy  care  must  appear  in  a  case  of  this  character  to 
sustain  a  recovery.  In  the  chu-ge  of  the  court,  the  juir  were  in- 
structed that  tlie  sole  question  to  be  determined  was,  whether  the 
deceased  came  to  his  death  bv  the  negligence  of  the  defendant,  or 
its  servant,  the  engineer.  The  charge  in  the  petition  is,  "  tiiat 
while  the  deceased  was  in  the  act  of  stooping  down  to  pick  up  the 
crowbar,  the  engineer  of  the  train  carelessly,  negligently  and  reck- 
lessly, and  without  notice  or  warning  to  the  deceased,  suddenly  re- 
versed the  movement  of  the  locomotive  and  train,  whereby  the 
deceased  was  then  and  there,  without  anv  negligence  or  fault  on 
his  part,  thrown  from  the  train  and  under  the  cars,  and  was  so 
crushed  and  injured  that  he  on  the  same  day  died ;  that  the  death 
of  the  deceased  was  so  caused  by  the  neglect  and  carelessnees  of 
the  conipany  in  not  giving  the  usual  and  uustomary  signal  or  warn- 
ing." In  another  part  of  the  petition,  the  allegation  is,  "that  it 
became  the  duty  of  the  defendant  to  give  notice  oy  signal  or  warn- 
ing of  the  starting,  stopping  or  reversing  the  movement  of  the 
train ;  and  that  tlie  defendant  wholly  failed  to  give  such  notice  or 
warning  at  the  time  the  train  was  stopped  and  the  engine  reversed." 
The  special  findings  show,  we  think,  that  the  sole  negligence  or 
mismanagement  allied  was  the  act  of  the  engineer  in  reversing 
the  engine  and  stopping  the  train  without  ringing  the  bell  or  blowing 
the  whistle,  or  giving  other  notice  or  warning.  If  the  engineer  was 
not  negligent,  culpaoly  negligent,  no  one  of  the  other  co-employees 
was  n^ligent,  and  no  cause  of  action  was  proved.  The  inquiry  is, 
then,  was  the  engineer  negligent  i  All  negligence,  to  be  culpable, 
necessarily  implies  the  failure  to  properly  perform  some  duty. 
Kow  what  duty  did  the  engineer  owe  to  tne  deceased,  or  to  the 
other  laborers  on  the  tr^n,  which  he  did  not  properly  perform  t 
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What  duty  did  he  owe  in  the  oondact  of  the  engine  or  in  the 
miuuigement  of  the  train  which  he  failed  to  properly  fAMl  %  None 
whatever.  It  is  conceded  that  there  ie  no  statute  requiring  the 
ringing  of  a  bell  or  the  blowing  of  a  whistle  on  the  reverEing  of  ' 
the  engine  or  stopping  of  a  tram,  onder  Bach  circumBtances  as  those 
nnder  which  the  engine  was  reversed  and  the  train  stopped  hj  the 
engineer. 

Borne  attempt  ia  made  by  connBel  of  plaintiff  to  show  that  there 
is  a  cnstom  of  olowing  the  whistle  as  a  signal  to  the  men  npon  a 
train  that  the  engineer  is  about  to  stop  the  train,  or  reverse  his  en- 
gine, or  shut  oS  steam,  so  that  they  may  secnre  themselvefl  from 
being  thrown  off  by  a  andden  concneaion  or  jerk  of  the  cars.  The 
evidence  is  clearly  to  the  contrary.  The  only  witness  who  was 
examined  about  the  cnstom  or  dnty  of  the  engineer  in  this  regard 
was  George  Walshe.  He  was  the  assistant  master  mechanic  for 
defendant,  and  was  called  as  a  witneee  for  the  defence.  On  cross- 
examination  he  said,  in  answer  to  questions,  as  follows : 

"  Q.  Is  it  customary  when  cattle  are  reported  to  be  on  or  near 
the  track,  and  it  is  desired  to  avoid  any  collision  with  them,  to  ring 
a  bell  or  sonnd  a  danger  whistle }  A.  As  soon  as  he  finds  cattle 
near  the  track,  the  first  thing  that  an  engineer  does,  as  a  general 
thing,  is  to  open  the  cylinder  cock,  in  order  to  frighten  them  o£E, 
if  he  sees  them  at  the  outset. 

"  Q.  What  effect  has  the  opening  of  the  cylinder  cock  t  A.  To 
blow  a  hissing  sound  to  attnust  their  attention,  till  they  see  the  cars 
and  pass  off  the  track. 

"  Q.  Has  that  action  of  the  engineer  anything  to  do  with  the 
whistle,  with  what  we  call  the  danger  signal  1  A.  Sometimes  the 
first  thmg  that  an  engineer  will  do,  if  he  finds  there  is  great  dan- 
ger, in  order  to  save  killing  cattle,  is  to  reverse  his  engine,  and 
uien,  if  he  wants  the  assistance  of  the  brakemen,  he  wilfraiBe  his 
hand  and  pnll  the  cord  and  blow  the  whistle. 

"  Q.  Does  the  quick,  sharp  whistling  indicate  anything  from  the 
engineer  to  the  brakemen,  or  ia  it  jnst  to  whistle  the  cattle  off  the 
track  i  A.  One  sound  of  the  whistle  will  be  to  apply  the  brakes, 
two  to  loosen  them  up,  and  a  number  of  sounds  will  be  a  case  of 
danger. 

"  Q.  When  a  number  of  sounds  is  given  on  a  passenger  train  or 
any  other  train,  it  indicates  daogerf    A.  Yes,  sir. 

"  Q.  Is  there  any  action  called  for  by  this  danger  signal,  by  the 
brakemen;  are  they  to  answer  the  signal  by  checking  npt  A. 
They  apply  the  brAes. 

*'  Q.  Upon  a  danger  signal  beinfir  given  i    A.   If  he  has  time  to 

S've  that  signal ;  the  impulse  is  first  to  reverse  the  engine,  and 
en  to  raise  his  hand  and  blow  the  whistle. 
"  Q.  Is  it  not  the  universal,  undeviating  practice  on  all  weU-r^ 
nlated  railroads  that  when  there  is  danger,  and  it  is  poeeible  for  the 
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danger  wliistie  to  be  blown,  to  blow  it  t  A.  It  will  depend  greatly 
OQ  me  speed  lie  is  going ;  if  a  man  is  going  veiy  slow,  be  can  stop 
before  be  can  sound  tus  whistle,  becanse  the  qnickeet  movement 
would  be  to  reverse  the  engine. 

"A.  It  is  not,  then,  customary,  if  I  understand  you?  A.  Aft«r 
he  has  done  that  part,  then  he  will  apply  the  whisUe. 

"  Q.  The  qneetioD  was  not  what  he  would  do ;  I  am  asking  you 
what  the  practice  is  on  well^%gnlated  railroads  (  A.  That  u  the 
practice. 

"  Q.  What  is  the  immediate  effect  of  the  reversal  of  the  engine, 
as  yon  call  It)  A.  The  first  thing  it  does  is  to  throw  steam  into 
the  opposite  ends  of  the  cylinder  and  stop  the  piston,  and  that  stops 
the  cranks,  and  that  stops  the  driving  wheels,  and  that  stope  the 
engine,  and  that  stops  tne  tender,  and  then  next  the  cars  that  are 
atteched  to  them. 

"  Q.  Is  that  all !    A.  80  on  back. 

"  Q.  Then  the  resnlt  of  a  leveraal  is  simply  to  stop  the  train,  is 
itt    A.  Yes,  sir. 

"Q.  It  does  not  propel  it  the  other  way!  A.  No,  not  at  the 
time. 

*'  Q.  What  other  action  is  necessary  t  A.  It  rerersee  the  appli- 
cation of  the  steam  in  the  cylinders. 

"  Q.  Does  it  require  any  other  action  on  the  part  of  the  en^n- 
eer  to  start  t  A.  After  that  is  started,  he  appUes  the  steam ;  he 
opens  the  throttle-valve,  and  it  gives  steun  into  the  cylinders,  and 
so  passes  back.** 

This  evidence  proves,  if  it  proves  anything,  that  when  cattle  are 
reported  on  or  near  the  track,  the  customary  thing  to  be  done  by 
the  engineer,  if  he  sees  the  cattle  at  the  ontset,  is  to  open  the  cyl- 
inder cock  to  frighten  them  away  by  blowing  a  hissing  sonnd ; 
that  Bometimee,  when  the  engineer  finds  there  is  great  danger,  in 
order  to  save  killing  cattle,  he  reverses  his  engine,  and,  if  he  wants 
the  assistance  of  the  brakemen,  he  raises  his  hand,  pnlls  the  rope 
and  blows  the  whistle.  If  the  tnda  is  going  very  slow,  the  en- 
gineer can  stop  before  he  can  soond  the  whistle,  as  the  qnickest 
movement  is  to  reverse  the  engine.  In  this  case,  as  the  train  was 
going  at  the  rate  of  only  abont  four  miles  an  honr,  the  practice 
woald  have  been,  as  was  actually  adopted  by  the  engineer,  to  re- 
verse the  engine  before  blowing  the  whistle  or  giving  other  signaL 
The  engineer,  therefore,  followed  the  nsnal  practice ;  so  that  it 
cannot  be  said  that  he  was  nnder  any  duty  or  obligation  by  any 
rnles  or  any  established  custom  in  the  discharge  of  his  services,  or 
in  the  management  of  the  engine  or  train,  to  give  any  ugnal  or 
warning  to  the  men  on  tlie  train  to  make  themselves  secnre  on  the 
cars,  or  to  hold  fast  with  their  tiands  to  their  seats  or  other  fast- 
enings, as  he  was  abont  to  reverse  the  engine  and  stop  the  train. 

Puintifs  counsel  make  a  final  argumeot  in  support  of  the  jndg- 
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ment,  that  even  if  it  is  coBtomary  to  rereree  an  engine  and  stop 
a  train,  as  this  one  was  stopped,  without  notice  or  signal  to  the 
train-men,  such  a  practice  or  castom  onght  not  to  be  sustained  as  a 
valid  custom,  on  grounds  of  public  pohcy,  and  cite  Berg  v.  C,  M. 
and  St.  P.  Ky.  Co.,  2  Am.  and  Eng.  K.  E.  Cas.  TO.  In  that  case  "  it 
appears  from  the  evidence  given  on  the  trial  that,  at  the  time 
plaintiff  was  inJDred  he  was  at  work  for  the  defendant  as  a  track- 
man, and  had  been  in  such  employment  for  about  two  Tears.  On 
the  morning  of  December  21, 1878,  he  was  engaged  with  others, 
under  the  direction  of  the  proper  foreman,  in  removing  snow  and 
ice  from  a  track  in  the  depot  yard  of  the  defendant  in  the  city  of 
Milwaukee.  A  locomotive,  pushing  a  box  car,  passed  him  going 
eonth.  He  looked  in  the  direction  from  whence  it  came,  and  see- 
ing nothing  else  approaching,  commenced  work  on  the  same  track, 
with  his  back  to  the  soath.  Two  other  men  facing  south  were  also 
at  work  on  the  same  track,  a  few  feet  south  of  him.  Teiy  soon 
after  the  plaintiff  commenced  work  a  car  was  thrown  upon  the 
track  on  which  he  was  at  work,  south  of  him,  detached  nom  the 
locomotive.  It  was  probably  the  same  car  which  passed  him 
ahortly  before.  There  was  a  brakeman  on  the  top  of  it.  The  car 
moved  slowly,  and  just  as  it  approached  the  two  men  at  their 
work  they  saw  it  and  got  off  the  track.  It  passed  on,  struck  the 
plaintiff,  tnocked  him  down,  pushed  him  along  the  tiack  a  81101*1 
distance, and  then  one  wheel  passed  over  his  legjinjuring  it  so  that 
it  was  necessarily  amputated  above  the  knee.  When  the  plaintiff 
was  struck  he  cried  out,  and  the  brakeman,  who  was  about  to  de- 
scend, or  was  descending  from  the  car,  ran  to  the  brake  at  the  other 
end  of  the  car,  tamed  it  down  and  stopped  the  car  before  the 
second  wheel  of  the  forward  truck  passed  over  the  plaintiff." 

The  jury  found  specially,  that  there  was  a  brakeman  upon  the 
car  jost  preceding  and  at  the  time  of  tlie  accident ;  that  this  brake- 
man  did  not  call  to  the  men  working  on  the  track  to  look  out ;  and 
that  the  brakeman  was  guilty  of  a  want  of  ordinary  care  and  dili- 
gence at  the  time  of  the  accident.     The  court  in  its  opinion  says : 

"We  understand,  from  an  examination  of  the  testimony,  and 
from  the  argument  of  the  learned  counsel  of  the  defendant,  that 
the  custom  sought  to  be  proved  is  that,  in  switching  cars  in  the 
depot  yard,  it  is  not  the  duty  of  the  railway  company  to  have  a 
brakeman  or  other  person  upon  each  train  of  cars  in  motion,  or 
upon  each  car  which  is  being  moved  separately,  to  give  warning  to 
,  the  men  at  work  in  the  yard  of  approacning  danger,  but  tbat  a  car 
may  be  sent  along  any  of  the  tracks  attacned  to  or  disconnected 
from  a  locomotive,  as  the  exigencies  of  the  bueiness  may  require, 
without  any  one  upon  it;  and  in  such  case  the  men  employed  in 
the  yard  must  look  out  for  themselves.  That  is  to  say,  it  is  not 
per  8e  negligence  of  the  company  or  its  employees  thus  to  move  a 
<ar  in  its  yard,  unattended,  and  the  peril  of  injury  from  a  ear  so 
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moymg  is,  bj'  the  eastom,  one  of  the  perils  of  the  aervio^  the  risk 
of  which  IB  upon  the  aemat.  This  cnstom  tbb  faUr  proved  on 
the  triaL  But  the  ctutom  has  little  significanee  in  mis  case,  for 
the  reason  that  there  was  a  brakeman  on  the  car,  who  saw  the  pliun- 
tiff  at  work  on  the  track  npon  which  the  car  was  moving  a  suffi- 
cient time  before  the  injury  to  have  stopped  the  car  before  it 
reached  the  plaintiff,  or  to  hare'  wanted  him  of  its  approach.  The 
custom  does  not  relieve  the  defendant  of  liability  tor  the  negli- 
gence of  its  other  employees.  It  did  not  relieve  the  brahman  of 
uie  duty  of  stopping  the  car,  or  of  warning  the  pisintifi  of  its  ap- 
proach, or  cast  opon  the  plaintiff  the  risk  of  his  failore  to  do  ao. 
So  each  costom  was  referred  to  in  the  question  proposed,  and  none 
vas  proved.  On  the  oontmy,  the  evidence  tends  to  show  that  the 
braJdeman  should  have  given  uie  trackman  some  notice  or  warning 
of  the  approach  of  the  car.  On  the  groonds  of  public  policy,  a 
custom  wnidi  wonld  permit  the  brakeinan  to  let  the  car  ran  upon 
the  trackmen  when  he  knew  their  peril,  and  conld  easily  avoid  it, 
can  hardly  be  sustained  as  a  valid  custom." 

Therefore,  the  dedsion  of  the  oonrt  is  based  npon  the  negligence  of 
the  hrakeman,  who  saw  the  plaintiff  at  work  on  the  track  upon 
which  the  car  was  movin£  a  sufficient  time  before  the  injnry  to 
have  etopped  the  car  before  it  reached  the  plaintiff,  or  to  have 
warned  nun  of  its  apmxiach.  This  is  sound  doctrine,  and  meets 
fully  onr  approval.  The  reference  to  the  custom  of  not  having  a 
brakeman  upon  such  train  of  cars  in  motion  to  give  warning  to  the 
men  at  work  is  a  dictnm ;  bnt  assnming  it  to  be  the  law,  still  the 
authority  cited  does  not  cover  the  case  here  presented.  The  en- 
gineer did  not  know  that  the  deceased  was  on  or  near  the  rear  end 
of  the  flat  car  when  he  reversed  his  engine ;  the  cabooses  inter- 
vened between  him  and  the  flats,  and  he  was  unable  to  see  the 
flats  at  aU.  He  was  not  reeponeible  for  the  make-up  of  the  train, 
and  was  backing  at  a.  slow  rate  of  speed,  in  accordance  with  orders, 
and  used  the  osnal  means  to  stop  the  cars.  He  was  not  bound  to 
anticipate  some  accident  not  likely  to  occur,  or  to  so  conduct  his 
management  of  the  eng^e  as  to  prevent  an  accident  not  likely  to 
happen.  No  such  danger  was  manifest,  or  could  be  reasonablv 
anticipated,  as  was  liabfe  to  occur  in  throwing  cars  upon  a  tra<i 
where  laborers  were  busily  engaged  at  work,  without  any  brake- 
man  or  other  person  to  give  warning  to  such  employees ;  which 
action  the  Supreme  Oonrt  of  Wisconsin  held  in  the  case  of  Berg 
V.  0.,  H.  and  St.  F.  By.  Co.,  supra,  not  sustainable  as  a  valid  cna- 
tom.  There  are  some  risks  and  perils  incident  to  the  peculiar  haz- 
ards of  railroading  which  every  employee  neceasarily  takes  npon 


himself  when  he  enters  upon  any  service  connected  with  the  opentr 
tion  of  a  railroad,  which  even  the  extraordinary  diligence  ta  his 
co-emplovees  may  not  always  avert  The  employee  is  presnmed  to 
have  foil  knowledge  of  these  usual  and  orcunary  dangers  to  hia 
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employment,  and  ereater  care  and  caution  are  required  of  him  to 
prevent  accidente  Uian  of  persons  not  so  employed;  and  the  en- 
gineer had  the  right  to  preaume  that  all  the  other  employees  would 
act  with  proper  care  and  caution  in  the  discharge  of  their  employ- 
ment.  Our  own  Btatate  makes  the  company  or  employer  liable  for 
the  injuries  arising  from  the  carelessneSB  and  negligence  of  those 
who  are  in  the  same  employment — that  is,  the  co-employees ;  but 
the  statute  requires  only  ordinary  care  and  dihgence,  and  if  the 
employee  suffers  from  the  perils  of  his  service  which  ordinary  dili- 

fince  cannot  protect  him  against,  the  company  is  not  responsible. 
he  accident  of  Januanr  8th,  1878,  upon  the  strongest  testimony 
of  plaintiff,  if  not  caused  by  the  negligence  of  the  deceased,  was  en- 
tirely a  fortuitous  one,  not  resulting  from  the  culpable  negligence 
of  the  engineer  or  other  co-employeee ;  and  therefore  we  are  of  the 
opinion  that  there  wss  no  evidence  to  go  to  the  jaiy  of  Diligence 
on  the  part  of  the  defendant.  All  the  facts,  and  Uie  only  fau*  de- 
duction to  be  drawn  from  them,  clearly  show  that  the  engineer 
exercised  tiiat  degree  of  care  and  diligence  which  an  ordinarily 
prudent  person  in  a  like  position  would  have  exercised.  The  court 
below  should  have  sustained  the  demurrer  of  the  defendant  to  the 
plaiatifTs  evidence ;  and  there  was  no  testimony  admitted  there- 
after to  cure  this  error. 

This  case  has  been  a  long  time  under  advisement.  "We  have 
«ven  it  careful  attention,  and  while  feeling  that  great  difQculty  is 
Sirown  upon  the  judges  who  are  called  upon  to  determine  ques- 
tions of  mis  sort,  we  find  no  clear  pathway  of  duty  in  the  matter 
but  by  deciding,  as  a  matter  of  law,  that  negligence  was  not  proved. 
The  findings  of  tiie  juiy,  that  the  engineer  was  guilty  of  negli- 
gence, mayliave  resulted  from  an  imperfect  understanding  of  Ui& 
degree  of  care  and  diligence  required  of  him  in  the  management 
of  the  train  and  engine,  owing  to  the  meagre  iustinictions  given  ; 
they  may  have  supposed  that  3ie  phrases,  "  any  negligence,"  "  any 
mismanagement,'^  mclude  negligence  and  mismanagement  of  all 
degrees  and  character;  or  they  may  have  aestimed,  in  the  absence 
of  more  specific  directions,  that  the  failure  to  ring  the  bell  or 
Bound  the  whistle,  before  reversing  the  engine,  wae  negligence  per 
se  to  the  deceased. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded. 

Valkhtini:,  J.,  concurring.  ' 

BREvraE,  J. — I  concur  in  the  judgment  of  reversal.,  After  a 
careful  examination  of  the  testimony,  I  am  impressed  with  the 
conviction  that  under  the  circumstances  of  this  case,  negligence 
cannot  fairly  be  imputed  to  the  defendant.  At  the  same  time,  I 
do  not  wish,  even  by  implicatioD,  to  be  nnderstood  as  assenting  to 
.  the  doctrine  that  the  cufltom  or  rules  of  the  company,  or  the  Dick 
SA.  A;E.RCu.-80 
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of  any  gpecial  Btatate,  are  concloBiTe  on  the  question  of  negU* 
gence.  It  may  often  be  the  datj  of  ooorte  to  pronounce  conduct 
negligent,  and  groselv  bo,  although  sanctioned  by  the  custom  of  the 
Tom  and  the  rules  of  the  company,  and  forbidden  by  no  statute. 

See  Hoh«n  «.  Burlington,  etc.,  R.  R  Co., SO  IowR,lia2;  HcEni^tv.  Iowa, 
etc.,  Co.,  43  Iowa,  406;  Fraodaen  «.  Chicago,  etc.,  R.  R.  Co.,  86  Iowa,  873 
Sliroedere.  Chicago,  etc.,  R.  R.  Co,,47  Iowa,  876;  Potter o.  Chicago,  etc, 
R.  R.  Co.,  4S  Iowa,  800;  Hunt  e.  Chicago,  etc.,  R.  R.  Co.,  20  Iowa,  863 
Lombard  tr.  Chicago,  etc.,  R.  R.  Co.,  47  Iowa,  494;  Lang  e.  Holidaj,  etc. 
R  R.  Co.,  42  Iowa,  677;  CarUn  e.  Chicago,  etc.,  R  R.  Co.,  37  Iowa,  816 
Steel  «.  Iowa,  etc.,  R.  R.  Co.,  48  Iowa,  100;  Hamilton  b.  Dee  Uoinea,  etc, 
R.  R.  Co.,  80  Iowa,  81,    Bee  note,  p.  SSS. 


Thb  St.  Louib,  Iboh  Moustaih  akd  Southebs  Bt.  Cc, 
Appellant 

(71  JfiMwW  Btportt,  IM.     OaUber  Tarm,  1870.) 

It  i>  Mttled  law  in  this  State  that  although  the  defeDdant  may  hare  been 
ffuil^  of  negUgeiice  contributing  to  produce  the  injur;  complained  of,  atill 
if  pl^ntiff  was  aUo  guiltj  of  Degligence  proxtmatelj  contributing  thereto, 
ilefendant  la  not  liable  unlew  hia  negligent  act  occurred  after  he  became 
aware  of  the  danger  to  which  the  plaintiff,  bj  his  own  neglect,  had  exposed 
bimaelf.  Hence,  where  the  defendant's  neglect  consisted  in  the  erection  and 
maintenance  of  a  dangerous  structure  obvious  to  the  senaee  long  before  the 
accident, — Held,  that  ne  was  not  liable,  whether  the  structure  could  have  been 
differently  built  or  not.  (Following  Nelson  o.  A.  and  F.  R.  R.,  08  Ho.  093. 
and  other  caaes.) 

To  constitute  a  Berraat  of  a  railroad  company  the  Tice-pnncipal,  so  as  to 
hold  the  company  liable  for  bis  negligence  toward  another  serraot,  it  is  not 
sufficient  to  snow  that  the  duties  of  the  former  were  to  direct  and  control  as- 
siitant  brakemen  in  the  serrice  of  the  company  at  a  particular  yard,  and  that 
the  latter  was  one  of  the  assiatant  brakemen  at  that  yard.  (Following  Qowmn 
e.  St.  Louis  and  Iron  Mountain  R.  R.,  01  Uo.  528;  Harsball  v.  Schncker,  03 
Mo.  808.) 

If  a  brakeman  knows  that  afoot  bndge  over  the  railroad  upon  which  be  is 
employed  is  too  low  to  permit  a  man  standing  erect  on  the  top  of  a  freight 
car  to  pass  under  it  in  safety,  and,  nevertheless,  remuns  in  the  eemce  of  the 
company,  and  while  paaaing  under  the  bridge  on  the  top  of  a  freight  car 
sCanda  erect  and  is  killed  by  coming  in  contact  with  the  bridge,  the  company 
i*  not  liable. 

What  circumstances  will  mitigate  or  aggravate  a  wrong  done,  is  a  qneatioa 
of  law.  Hence,  in  cases  arising  under  the  8d  section  of  tb.«  dam«f^  act  (R. 
B.  1870,  i  21S3),  if  any  such  circumstances  exist  they  dioiild  be  pointed  out 
by  proper  instructions,  and  the  jury  should  be  restricted  to  a  conaideration  of 
those  so  designated. 
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The  "necessary  injury"  resulting  to  a  parent  from  tlie  neglk;ent  killing  of 
his  minor  child  withGi  the  meaning  of  the  Sd  section  of  the  £m^  act  (R. 
S.  I67S,  {  SiaS),  conidsta  in  the  ioaa  of  aerrices  of  the  deceased  daring  mi- 
nority, toe  cost  of  nursing,  surgical  and  medical  attendance  and  appropriate 
funem  expenses. 

Appeal  from  Bollinger  Circuit  Court. 

The  eleventh  iDstruction  given  for  plaintiff  authorized  the  jury 
to  treat  the  acts  and  negligence  of  one  William  Madge  toward  de- 
ceased as  the  acts  and  negligence  of  defendant,  and  to  hold  the  de- 
fendant liable  accordingly,  provided  they  should  find  that  said 
Hadge,  at  the  time  of  the  accident  which  occasioned  this  suit, "  was 
acting  for  and  in  the  employ  of  defendant  in  the  yard  at  Belmont, 
and  uiat  his  duties  were  to  direct  and  control  assiatant  brakemen  in 
said  yard  in  the  employ  of  the  defendant,  and  that  the  deceased  was, 
at  and  prior  to  his  death,  one  of  snch." 

Wm.  B.  Donaldson,  for  appellant. 

B.  B.  Caboon,  for  respondent. 

HouoH,  J. — This  was  a  suit  under  the  tMrd  section  of  the  Dam- 
age Act,  to  recover  damages  for  the  death  of  the  plaintiff's  minor 
son,  who  was  killed  at  the  town  of  Belmont,  on  a  aide  track  of  the 
defendant's  road,  by  coming  in  contact  with  a  foot  bridge  extend- 
ing across  said  side  track  from  the  upper  story  of  an  elevator  on  the 
east  side  thereof  to  the  upper  story  of  a  freight  house  on  the  west 
side  thereof. 

This  bridge  was  not  high  enough  to  permit  persons  of  ordinaiy 
height  to  pass  safely  under  it,  while  standing  erect  on  the  top  of 
the  box  ears  of  a  freight  train.  For  about  one  month  before  the 
deceased  was  killed,  he  had  passed  under  the  bridge  in  question  at 
least  three  times  daily,  while  rendering  service  as  orakeman  on  the 
freight  trains  of  defendant.  At  the  time  he  was  killed,  he  was  on 
the  top  of  a  freight  train,  with  his  back  to  the  bridge  and  the  en- 
gine, running  or  walking  rapidly  toward  the  rear  end  of  the  train, 
while  it  was  passing  under  tne  bridge,  and  as  he  did  not  move  as 
rapidly  in  the  direction  he  was  going  as  the  train  was  moving  in 
the  opposite  direction,  he  was  borne  oackwMxl  against  the  bridge, 
which  struck  him  on  the  head  and  killed  him.  There  was  testimony 
tending  to  show  that  the  deceased  was  not  in  his  proper  position  on 
the  tram,  and  that  he  was  warned  of  the  danger  he  was  in  imme- 
diately before  he  came  in  contact  with  the  bridge.  The  deceased 
was  twenty  years  and  six  months  old  when  killed.  The  jury  ren- 
dered a  vermct  for  the  plaintiff  for  $2000,  and  the  d^endaut  has 
appealed. 

Among  other  instractionB  given  for  the  plaintiff  was  the  follow- 
ing :  *'  Although  William  Bains  may  have  failed  to  exerdee  ordi- 
nary care  and  prudence  at  the  time  he  was  killed,  and  may  have 
been  guilty  of  negligence  or  carelessness  which  contributed  to  the 
injury  complaint  o^  yet,  if  the  defendant  might,  by  differently 
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erecting  or  maiDtaining  the  bridge  spoken  of  by  the  witoeaees,  oi 
by  the  exercise  of  ordinary  care  and  caution,  have  avoided  the  in- 
jury,  the  joir  will  find  for  the  plaintifE."  This  instruction  is  not 
the  law.  The  cases  cited  by  the  plaintiS,  in  which  instractioQB 
similarly  worded  received  the  qoalified  approval  of  this  court,  were 
wholly  unlike  the  present.  They  were  not  cases  in  wliich  ^e  acts 
of  tiie  defendant  occasioning  the  injtuy  consisted  in  the  erection  of 
insufficient  or  dangerous  structures,  obvious  to  the  senses  long  be- 
fore the  accident,  and  therefore  long  before  the  concurring  negli- 
gence of  the  plaintiff,  but  they  were  cases  in  which  neghgent  acts 
of  the  defenc^t,  contributing  to  produce  the  injury,  occurred  after 
the  contributory  negligence  of  the  plaintiff,  and  without  which  the 
plaintiff  would  not  have  been  injured,  notwithstanding  his  own 
want  of  reasonable  and  ordinary  care.  And,  in  a  case  of  the  latter 
class,  an  instruction  like  the  one  under  consideration  was  con- 
demned. Maher  v.  A.  and  P.  K.  E.,  64  Mo.  276.  It  is  the  settled 
law  of  this  State  that,  although  the  defendant  may  have  been  guilty 
of  negligence  contributing  to  produce  the  injniy  complained  of, 
still,  if  t^e  plaintiff  was  also  guilty  of  negligence  proximately  con- 
tributing thereto,  he  cannot  recover,  unless  me  negligent  acts  of  iho 
defendant  occasioning  the  injury  occurred  after  ne  became  aware 
of  the  danger  to  which  the  plaintiff,  by  his  own  negligence,  had 
exposed  himself.  Karle  v.  E.  0.,  St.  J.  and  C.  B.  E.  H.,  55  Mo. 
484 ;  Isabel  v.  Han.  and  St.  Jo.  R  E.,  60  Mo.  482 ;  Maher  v.  A.  and 
P.  E.  E,  64  Mo.  276 ;  Kelson  v.  A.  pd  P.  E.  E.,  68  Mo.  593.  The 
instruction  under  consideration,  which,  in  effect,  told  the  jury  tliat 
the  plaintiff  was  entitled  to  recover,  if  the  defendant  could  have  so 
constmcted  the  bridge  as  to  have  prevented  the  injoiy  complained 
of,  even  thoiu;h  the  deceased  failed  to  exercise  orainair  care  and 
prudence  at  the  time  he  was  killed,  and  was  thereby  guilty  of  neg- 
ligence contributing  to  his  death,  is  in  direct  conffict  with  the  fore- 
going authorities,  and,  indeed,  with  all  the  authorities  everywhere 
on  this  subject.  We  cannot  say  that  an  instruction  so  fundament- 
ally wrong  was  not  calculated  to  mislead  the  jury  in  a  case  like  the 
present,  no  matter  how  correctly  the  law  may  have  been  declared 
in  other  instmctions.  Instructions  B  and  C,  given  by  the  court  of 
its  own  motion,  contain  the  same  error,  and  are,  therefor^  in  con- 
flict with  the  views  here  expressed. 

We  do  not  think  the  facte  stated  in  instraction  nnmbered  11^ 
given  for  the  plaintiff,  constituted  Madge  a  vice-principal  of  the 
defendant,  and  that  instruction  was,  therefore,  wrong.  We  have 
h^-etofore  announced  the  law  on  this  subject  in  McGowan  v.  St. 
L.  and  I.  Mt.  E.  R.,  61  Mo.  628,  and  Marshall  v.  Scbricker,  63  Mo. 
808. 

InstmctionB  numbered  6  and  11  asked  by  the  defendant  should 
have  been  given.  Th^  are  as  follows :  6.  "  If  the  deceased  knew 
of  the  exposure  to  danger  in  serving  as  brakeman  for  the  defendant 
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upon  a  train  haviiiji;  to  pass. a  foot-bridge  insnflBcientlT  high  to 
permit  him  to  pass  imder  it  while  standing  at  fnll  height  on  the 
top  of  a  boz-oar,  and  with  Bnch  knowledge  consented  to  and  did 
continae  in  the  service  of  defendant  as  sach  brakeman,  and  was 
thereafter  killed  by  coming  in  contact  with  said  foot-bridge,  then 
the  plaintiff  cannot  recover  from  the  defendant  for  any  negligence 
in  the  construction  of  the  said  foot-bridge." 

11.  "  If  the  deceased,  while  in  the  discharge  of  his  doty  as  brake- 
man,  passed  under  the  footrbridge  in  qnestion  frequently  for  the 
space  of  two  or  three  weeks,  and  knew  the  danger  of  comin^^  in 
contact  with  the  top  of  said  foot-bridge,  and  his  attention  had  been 
called  to  the  danger  of  injury  from  the  lownees  of  the  foot-bridge, 
and  with  this  knowledge  he  stood  or  walked  erect  on  the  top  of  uie 
box-car,  and  while  so  standing  or  walking  erect  there  was,  in  pass- 
ing, struck  by  the  foot-bridge  and  killed,  then  the  jury  are  in* 
etructed  that  this  was  contributory  negligence  on  the  part  of  the 
deceased  and  that  plaintifi  cannot  recover. '  These  instructions  are 
precisely  like  two  instructiona  which  received  the  approval  of  this 
court  in  Devitt  v.  P.  B.  B.,  50  Mo.  302,  the  facts  in  which  case 
very  closely  resemble  the  controlling  facts  in  the  case  at  bar. 

As  this  case  is  to  be  remanded  for  another  trial  it  may  be  proper 
to  make  some  observations  as  to  the  measure  of  damages.  In  cases 
arising  under  the  third  section  of  the  damage  act,  the  jury  should 
not  be  left  to  grope  their  way  unaided  through  the  testimony  to 
find  the  circomstances  of  mitigation,  or  aggravation,  which  the 
statute  authorizes  them  to  take  into  consideration  in  making  up 
their  verdict.  What  circumstances  will  mitigate  or  a^ravate  a 
wrong  don&  is  a  question  of  law,  and  if  any  such  circomstances 
exist,  they  shonld  be  pointed  oat  by  the  court,  and  the  jnry  should 
be  restricted  to  a  consideration  only  of  those  so  designated. 

In  actions  by  a  parent  for  the  death  of  a  minor  child,  we  are  of 
opinion  that  in  esbmatiug  the  damages,  the  jury  may  properly  con- 
sider, in  addition  to  the  circumstances  of  mitigation  or  aggravation 
before  mentioned,  the  lose  of  services  of  the  deceased  during  hie 
minority,  the  cost  of  nureing,  eaigical  and  medical  attendance,  and 
appropriate  funeral  expenses.  These  constitnte  "  the  necessair  in- 
inry  resulting  from  such  death,"  to  which  the  plaintiff  is  restricted 

the  statute.  Porter  v.  K.  and  St.  Jo.  K.  B.,  2  Am.  and  £ug.  B. 
R..  Cas.  44.  The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

All  concur. 

Bee  Wells  e.  Builiogton,  etc,  R.  R.  Co.,  3  Am.  and  Ens.  H.  S.  Caa.  S48; 
Clark  t>.  BL  Fanl,  etc,  B.  B.  Co.,  3  Am.  and  Bug.  R.  R.  Cu.  940. 


i" 


Dij.iMt,  Google 


fEBGUSON  V.   OSNTBAL  IOWA  BY.  CO. 


Febotjbon 

V. 

Okhtbal  Iowa  Et,  Oo. 
{AAtmue  Gate,  Iowa.    April  22,  1883.) 

Where  the  plaintiff,  an  emplojee  of  a  railroad  cnmpany,  waa  isjurad  while 
uncoupliog  the  can  of  the  componj  through  an  all(«ed  negligence  of  the  en- 
gineer, and  there  was  some  doubt  whether  plaintiff's  emplojmeat  required 
nim  to  perform  this  service,  the  jury  may  decide  that  it  was  in  the  line  of  hia 
employment. 

If  a  particular  Eoaaner  of  uncoupling  can  while  in  motion  was  a  cuatomary 
way  of  doing  the  work,  and  was  negligent  and  wroug,  the  plaintift  himaelf 
for  the  time  beine  in  command  of  the  movamenta  of  the  tram,  he  is  himaeU 
in  part  responaibu  for  the  injury,  and  should  not  be  heard  to  complain, 

Where  instructions  asked  were  properly  refused,  and  thoae  glTsn  by  the 
coort  aeem  to  fairly  embody  the  law  applicable  to  the  case,  judgment  in  favor 
of  the  plaiutifl,  ag^nat  the  instractdouB  and  rulings  of  the  court,  will  be  re- 
Tened. 

Appeal  from  3(arshaU  Cirenit  Court. 

Action  for  damages  for  a  personal  injury.  There  was  a  trial  by 
JQiT ;  verdict  and  judgment  for  the  plaintifi.  The  defendant  ap- 
peals. The  facte  neoeaaary  to  an  mideretanding  of  the  questions  de- 
termined will  be  found  in  the  opinion. 

H.  E.  J.  Boardman  and  A.  C.  Daly,  for  appellant. 

Sntton  &  Childfi,  for  appellee. 

EoTHBOCK,  J, — 1.  The  plaintiff  was  in  the  employment  of  the  de- 
fendant aa  head  brakeman  on  a  freight  train.  While  the  train  was 
on  a  side  track  at  Marshalltown,  at  me  instance  of  the  yard  master, 
and  in  the  absence  of  the  conductor,  the  plaintiff  went  oetween  the 
engine  and  the  oar  next  to  it,  while  the  train  was  backing,  and  at- 
tempted to  Qnconple  the  car  from  the  engine  by  polling  the  pin. 
He  failed  to  do  so,  and,  the  train  being  m  motion,  Ms  foot  was 
canght  by  a  wheel  of  the  tender,  and  crushed  so  as  to  require  am- 
putation. It  ia  charged  in  the  petition  that  it  was  the  daty  of  the 
engineer  in  charge  of  the  engine  to  obey  ihe  aignala  given  by  the 
plaintiff,  and  that  said  engineer,  while  plaintiff  was  attempting  to 
uncouple  the  car  and  engine,  Buddenly,  and  without  warning  to 
plaintiff,  greatly  increased  the  speed  of  the  engine,  and  pushed  it 

r'nat  plaintiff  with  great  force,  and  pushed  him  down  between 
engine  and  car,  and  plaintifrs  foot  was  caught  by  the  brake- 
beam  on  the  tender  of  the  engine,  which  was  placed  too  low  down, 
so  that  he  could  not  extricate  himself,  and  that  *'  when  plamtiff 
could  not  get  loose  from  the  brake-beam  he  called  to  the  engineer, 
John  Armor,  to  stop,  bnt  he  paid  no  heed  to  him,  bat  ran  ue  said 


Digitized  t,  Google 


FEEGnSON   t>.   OBNTBAL   IOWA   RT.   00.  615 

engine  faster  than  before.  .  .  . "  There  was  the  Dsnal  answer 
in  denial,  and  alle^g  that  the  plaintiff  hj  hie  own  negligence 
contribated  to  the  injury.  The  plaintiff,  in  hie  testimony,  stated  ' 
that  the  brake-beam  on  the  tender  was  placed  too  low  down,  and 
that  becanse  it  was  too  low  down  bis  foot  was  caiight,  and  althongh 
he  threw  his  body  outward  he  could  not  extricate  his  foot,  and  ne 
was  thus  injured.  He  also  admitted  that  he  knew  before  he  at- 
tempted to  make  the  coupliug  that  the  brake-beam  was  hung  too 
low.  This  allegation  of  tne  petition  is  all  wrong,  and  the  plamtiff 
was,  to  say  the  least,  mistaken  in  stating  that  uie  brake-beam  was 
too  low  down.  The  evidence  shows  beyond  all  controversy  that  it 
was  properly  placed,  and  in  perfect  order.  The  jury  found  spe- 
cially  that  it  was  "  in  a  good,  safe  condition." 

There  was  no  evidence  in  support  of  the  allegation  of  the  peti- 
tion that  the  plaintiff  called  to  the  engineer  to  stop,  and  that  after 
the  call  the  engineer  ran  the  engine  faster  than  before.  Ko  outcry 
was  made  until  after  the  injury.  There  is  some  controversy  in  the 
case  as  to  whether  or  not  the  plaintiff  was  required  by  bis  emplc^- 
inent  to  uncouple  the  cars.  The  defendant  eontea<lB  that  it  was 
the  duty  of  the  yard  master,  and  those  under  his  charge,  to  do  the 
work  in  the  yards,  and  that  plaintiff  was  a  mere  volunteer  in  at- 
tempting to  uncouple  the  cars.  It  appears  that  the  uncoupling 
was  for  the  purpose  of  setting  out  the  cars  next  to  the  engine,  and 
leaving  them  behind.  The  conductor  was  not  upon  the  ground, 
and  the  yard  master  signified  what  cars  were  to  be  left,  and  nnder 
his  direction  the  plaintiff  proceeded  to  do  the  work.  It  is  a  matter 
of  some  doubt  whether  the  plaintiff  was  by  his  employment  re- 
quired to  perform  this  service.  But  we  think  the  jury  were  war- 
ranted in  finding  that  he  was  in  the  line  of  his  employment,  and 
■was  not  for  that  reason  precluded  from  recovering  for  his  injuries. 
It  would  be  unjust  to  draw  nice  distinctions  in  a  question  like  this 
as  to  when  the  plaintiff  was  required  to  take  upon  himself  the  du- 
ties pertaining  to  his  employmeut. 

2.  It  is  conceded  that  the  plaintiff  attempted  to  uncouple  the 
cars  from  the  engine  while  the  train  was  in  motion.  In  his  exam- 
ination in  chief  the  plaintiff  states  that  they  were  "  probably  moving 
four  miles  an  hour."  In  his  cross-examination  ne  qualified  his 
estimate  of  the  speed  by  saying  that  it  was  from  two  to  four  miles 
an  hour.  He  further  stated  that  the  train  was  at  a  stand,  and  that 
the  yard  master  gave  the  signal  to  him,  and  that  he,  plaintiff,  gave 
the  signal  to  the  engineer  to  back  up,  and  that  it  was  his,  plaintiff's, 
duty  to  give  the  signal. 

A  material  question  in  the  case  is  whether  or  not  the  plaintiff,  in 
the  exercise  of  proper  care  and  to  free  himself  from  contributory 
n^ligence,  should  nave  stepped  forward  a  short  distance  and  un- 
coupmd  the  cars  before  giving  the  signal.  He  states  in  his  testi- 
mony that  he  "  might  have  done  that,"  and  that  the  train  moved 
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OQ  his  Bignal.  Hq  was  aeked  this  qnestioTi :  "  Ton  conld  have  re. 
versed  your  signal  and  etepped  a  few  feet  forward  and  went  in  and 
nnoonped  ?"  Answer.  "  Well,  I  might  have  got  in  the  frc^ 
there  or  they  might  liave  started  np,"  There  is  no  claim  or  pre- 
tence anywhere  in  the  case  that  the  engineer  wonld  have  backed 
np  without  a  signal  to  do  so  from  the  plaintiff,  and  how  the  plain- 
tiff conld  have  been  ininred  by  getting  in  the  frogs  when  the  train 
was  not  in  motion  it  is  difficult  to  nnderstand.  We  have  given 
these  facts  in  the  case  touching  the  acts  of  the  plaintiff  as  bearing 
npon  the  qnestion  of  liis  negligenoe,  in  view  of  an  interrogatory 
wnich  was  submitted  to  the  jury  by  the  court  at  the  plaintiffs  in- 
stance, and  which  is  as  follows :  "  Did  the  plaintiff  perform  his 
duties  in  connection  with  the  cars  in  question  in  one  of  the  osnal 
ways  adopted  by  defendant's  employees  and  permitted  by  the  de- 
fendant J  Answer.  "Yes."  The  defendant  objected,  and  excepted 
to  this  interrogatory  being  submitted  to  the  jury,  and  assigns  the 
same  as  error.  The  evidence  shows  that  the  manner  in  which  the 
uncoupling  is  ordinarily  performed  is  (1)  by  standing  outside  the 
rail  and  reaching  over  and  pulling  the  pin ;  (2)  by  standing  on  the 
'  '")by    ■      " 


brake- beam  attached  to  the  tender ;  and  (3)  by  standing  between 
the  rails  or  with  one  foot  between  them.  We  are  not  prepared  to 
say  that  under  the  evidence  the  plaintiff  was  negligent  m  stepping 
between  the  rails  as  he  must  have  done  and  as  he  admits  he  did. 

Thus  far,  we  think,  the  question  was  not  objectionable.  But 
whether  or  not  the  plaintiff  avl^  justified  in  going  between  the  car 
and  the  engine  while  they  were  in  motion,  because  this  line  of  con- 
duct was  permitted  by  the  defendant,  is,  under  the  facts  of  tliis 
case,  quite  another  question.  There  is  no  evidence  that  any  sncli 
pertnission  was  given  in  the  way  of  any  rule  or  regnlation  of  tiie 
company.  It  is  true  that  in  making  up  trains,  and  in  coupling 
cars  thereto,  and  it  may  in  some  cases  in  uncoupling,  he  necessary 
to  go  upon  the  track  when  cars  are  in  motioo.  Iir  must  be  done 
when  coupling  cars,  in  order  to  give  direction  to  the  coupling  link. 
Bat  this  IS  not  always  the  case.  The  most  that  can  be  said  as  to 
permission  of  the  company  in  this  case  is  that  brakemen  were  in 
the  habit  of  nncoupling  when  the  train  was  in  motion,  and  that 
snch  habit  was  generally  known  to  the  other  employees  of  the  com- 
pany. But  it  is  not  pretended  that  the  plaintiff  would  have  viola- 
ted any  rule,  regulation,  or  requirement  of  his  employment  if  he 
had  uncoupled  the  car  before  giving  the  signal  to  back  up,  or 
waited  until  his  signid  to  slow  the  train  had  been  obeyed.  Indeed, 
it  appears  to  ds  that,  under  the  circumstances  of  this  case,  the  p^- 
mission  of  the  defendant  to  uncouple  cars  while  in  motion  at  the 
rate  of  from  two  to  four  miles  an  hour  was  an  improper  matter  to 
sabmit  to  the  consideration  of  the  jury,  because  me  plaintiff  him- 
self was  for  the  time  being  in  command  of  the  movements  of  the 
train.    It  was  required  to  move  or  stop  on  his  signal,  and  there 
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was  no  reetraint  npon  Mm,  and  no  cause  for  bim  incurring  danger 
either  from  any  rule  or  regulation  of  the  defendant,  or  by  reason 
of  any  permission  from  it  If  it  was  a  customary  way  of  doing  the 
work,  and  was  negligent  and  wrong,  the  plaintifi  Limself  was  in 
part  responsible  for  it  and  slionld  not  be  beard  to  complain.  "Kroy 
V.  C,  K.  I.  and  P.  E.  Co.,  32  Iowa,  857.  We  think  the  court  erred 
in  snbmitting  the  question. 

It  is  said,  however,  that  the  Bubmission  of  this  interrogatoiy  to 
the  jury  was  without  prejudice,  because  it  is  in  no  manner  incon- 
sistent with  the  general  verdic^  and  nothing  is  claimed  for  the  in- 
terr«catorr  and  answer  thereto.  But  this  is  not  the  test  as  to 
wbetoer  the  error  was  prejudicial.  The  jury  must  have  been  led 
by  the  question  to  believe  that  because  there  was  no  evidence  of  a 
rule  or  regulation  as  to  how  cars  should  be  uncoupled,  and  nothing 
showing  a  dissent  upon  the  part  of  the  defendant  from  uncoupling 
at  any  rate  of  speed,  that  the  plaintiS  was  not  negligent.  That 
was  tne  natural  tendency  of  the  question  if  answered  in  the  affirm- 
ative, as  it  was.  The  question  woald  have  been  more  appropriate 
if  it  bad  directed  the  jury  to  the  simple  inquiry  whether  or  not  the 
plaintiff  was  guilty  of  negligence  in  going  between  the  cars  when 
in  motion,  and  stepping  over  the  ran  to  pull  the  pin,  taking  into 
account  the  fact  that  the  train  was  under  his  own  control. 

3.  There  are  other  errors  assigned  and  argued.  So  far  as  they 
involve  the  matter  of  instructions  to  the  juir  it  appears  to  us  that 
the  instructions  asked  to  be  given  by  the  defendant  were  properly 
refused,  and  we  have  examined  those  given  by  the  court  on  its  own 
motion  with  some  care,  and  they  seem  to  fairly  embody  the  law 
applicable  to  the  case.  Those  relating  to  the  rulings  on  evidence 
and  to  the  misconduct  of  the  jury  need  not  be  considered, 

For  the  error  above  discussed  the  judgment  will  be  reversed. 


OHia&GO,  liDxwA.uKBE,  ASS  St.  Padl  B.  B.  Co. 
{Adwmeg  Oatf,  leva.     Mareh  31,  I88B.) 

Wherv,  In  prooeedlnn  for  the  condemafttioii  of  lands,  the  awtrd  of  com- 
penution  is  made  ioinfly,  to  tbe  owner,  tmd  a  mortgage  of  the  land  taken. 
It  will  be  presumeo  to  have  been  made  on  proper  notice  to  both  paiiieB,  and 
the  owner  may  appeal  from  the  nrwtiTinmnnt  of  asmagea  without  the  mortgagee 
beiriK  A  party  to  eucb  appeal. 

Where,  in  condemnauon  proceedinga,  it  appeared  that  at  the  time  the  rul- 
road  entered  upon  the  right  of  way  there  were  crop*  growing  thereon,  which 
weie  destroyed  by  the  construction  of  the  road,  A«U,  that  it  was  competent 
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to  show  tbdr  valae  u  so  element  of  dnm^^.  The  measure  of  compeuaation 
for  the  right  of  -wAy  in  such  case*  is  the  diflerence  in  ralue  of  the  land  im- 
mediatalf  before  and  the  Taloe  after  the  right  of  way  ia  taken,  excluding  tli« 
benefits  of  the  road  to  the  farm. 

In  proceedings  for  the  condemnation  of  land  for  a  railroad,  a  right  of  way 
was  taken  along  the  edge  of  a  ^rore  of  treei,  which  stood  between  the  homa 
and  other  buildings  and  the  railroad,  and,  upon  the  trial  of  an  apptal  from. 
the  award,  witnesses  were  allowed  to  testify  that,  owing  to  the  proximity  of 
the  track,  there  was  danger  of  the  fire  from  the  en^es  running  through  the 
dry  leaves,  and  destroyi^  the  g^ve  and  boildincs,  and  alao  to  teatify  sb  to 
the  value  of  the  grove  and  dweUing-houae.  BelJ,  that  the  admission  of  audi 
evidence  was  error. 

Appeal  from  Osceola  Circuit  Court. 

This  is  a  proceeding  to  condemn  a  right  of  way  for  the  defend- 
ant's railroad  acroee  certain  improved  land  owned  hj  the  plaintiff. 
It  appears  from  the  assesement  of  the  commissionerB  appomted  by 
the  sEerifi  that  one  Ozias  was  the  owner  of  a  mortga^  upon  the 
farm,  aad  the  damage  occasioned  by  the  taking  of  the  nght  of  way 
was  assessed  to  the  plaintiff  and  Ozias  jointly.  From  this  aseeee- 
inent  the  plaintiff  appealed  to  the  circuit  court,  by  serving  a  notice 
of  appeal  apon  the  railroad  company  within  the  proper  time. 
Afterwards  the  defendant  filed  notice  to  diamies  the  appeal  becaose 
Ozias  did  not  join  therein.  Thereupon  the  plaintiff  served  notice 
on  Ozias  to  the  effect  that  he  had  appealed  from  the  assessment 
made  by  the  commissioners  appointed  by  the  sheriff,  and  stating 
that  the  appeal  would  be  for  trial  at  the  next  term  of  the  circuit 
court.  The  motion  to  dismiss  the  appeal  was  therenpon  overruled. 
There  was  a  trial  by  jury,  which  reanlted  in  an  award  of  damages 
greaterin  amount  than  that  allowed  by  the  commissioners  appointed 
by  the  sheriff.     From  this  award  the  railroad  company  appealed. 

Geor;ffe  E,  Clark  and  M.  B.  Carey,  for  appellant. 

I.  I.  Bell  and  Argo  &  Kelley,  for  appellee. 

RoTHEOOK,  J. — 1.  The  first  point  presented  in  the  record  in- 
volved the  question  whether  the  motion  to  dismiss  the  appeal 
because  Ozias,  the  mortgagee,  did  not  join  therein,  should  have 
been  sastuned.  Whether  it  is  necessary  to  make  a  mortgagee  a 
party  to  proceedings  to  condenrm  land  for  a  right  of  way,  we  need 
not  determine.  In  this  case  it  appears  that  the  assessment  was 
made  to  the  owner  of  the  land  and  to  the  mortgagee  jointly.  We 
will  presume  it  was  done  on  proper  notice  to  both  these  parties. 
We  have,  then,  the  question  whether  the  owner  in  such  case  must 
be  denied  the  right  to  maintain  an  appeal  because  the  mortgagee 
neglected  or  ref^ed  to  join  therein. 

In  C,  K.  I.  and  P.  K.  K.  Co.  v.  Hunt,  30  Iowa,  73,  it  was  held 
that,  wliere  damages  are  assessed  jointly  to  two  persons  as  owners 
of  the  laud,  an  appeal  cannot  be  taken  and  prosecuted  by  one  of 
them  without  nniting  the  other  therein,  or  making  him  a  party 
thereto  by  notice  or  otherwise.     The  reasoning  in  that  case  has  no 
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application  to  the  case  at  bar,  simply  because  the  righta  of  a  joint 
owner  and  thoee  of  a  mortgagee  are  wholly  difierent.  Where  an 
award  has  been  made  in  favor  of  the  owner  and  mortgagee  jointly, 
the  mortgagee  may  be  entirely  content  with  the  award,  or  his 
security  may  be  anch  that  it  is  a  matter  of  indifference  to  him 
whether  any  award  whatever  is  made.  The  land  may  be  ample 
security  for  his  debt,  with  the  encambrance  of  the  right  of  way  up- 
on it.  In  such  ease  it  would  be  a  great  hardship  to  deny  the  owner 
of  the  land  the  right  to  proeecnte  an  appeal  because  the  mortgagee 
declines  to  incur  the  expense  of  joining  therein ;  and  farmer,  the 
defendant  cannot  be  prejudiced  by  the  failure  of  the  mortgagee  to 
join  in  appeal.  His  rights  with  reference  to  the  right  of  way  were 
adjudicated  by  the  commissioners  appointed  by  the  sheriff,  and  he 
is  thereby  estopped  by  such  adjudication  from  enforcing  his  mort- 
gage against  the  right  of  way. 

3.  At  the  time  me  railroad  company  entered  upon  the  right  of 
■way  there  were  crops  growing  thereon,  which  were  destroyed  by 
the  building'  of  the  road.    The  court  permitted  the  plaintiff  to 

?rove  the  value  of  the  mowing  crope  as  an  element  of  damages, 
►biection  was  made  to  uiis,  and  the  ruling  of  the  court  thereon  is 
assi^ed  as  error.  The  ruling  was  unqu^tionably  correct.  The 
conditioa  of  the  land,  at  the  time  the  defendant  entered  upon  it, 
was  proper  t»  be  shown.  The  measure  of  compensation  for  the 
right  of  way  is  the  difference  in  the  value  of  the  laud  immediately 
before  and  the  value  after  the  right  of  way  is  taken,  excluding  the 
benefits  of  the  road  to  the  farm. 

3.  The  right  of  way  was  taken  alons  the  edge  of  a  grove  of 
trees  which  stand  between  the  house  and  other  baildings  and  the 
railroad.  A  number  of  witnesses  were  permitted  to  testify  that 
owing  to  the  proximity  of  the  grove  to  the  track  there  was  danger 
of  fire  from  me  engines,  ninmng  through  the  dry  leaves,  and  de- 
stroying the  grove  and  buildings  upon  the  farm ;  and  testimony  was 
admitted  as  to  the  value  of  the  grove  and  the  dwelling-house.  All 
of  this  evidence  should  have  been  excluded  for  two  reasons :  (1) 
The  evidence  as  to  continual  danger  from  fires  set  out  by  the  en- 
gines used  in  operating  the  road  was  incompetent,  because  mere 
matter  of  opinion  upon  a  question  not  involving  science  or  skill. 
It  was  competent  to  show  the  situation  of  the  grove  and  buildings, 
and  the  jury  were  as  well  qualified  as  the  witnesses  to  determme 
the  prol^ble  effect  upon  the  property  by  the  operation  of  said  road. 
(2)  The  testimony  as  to  the  value  of  the  grove  and  dwelling-house 
Was  given  in  the  same  connection  as  that  pertaining  to  the  danger 
from  the  escape  of  fire.  The  jury  could  have  understood  the  evi- 
dence admitted  in  no  other  way  than  that  it  was  allowable  to  take 
into  consideration  the  value  of  the  grove  and  honse,  upon  the  theory 
that  thev  would  probably  be  destroyed  by  fire. 
In  this  view,  and,  indeed,  in  any  view,  we  think  all  this  evidence 
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was  improperlj  admitted.  The  compensation  allowed  for  right  of 
way  fihonla  be  direct  and  proximate,  and  not  remote  and  contin- 
gent upon  circnmstances  which  may  or  may  not  transpire.  In 
Henry  v.  D.  and  F.  R.  H.,  2  Iowa,  28S,  the  nue  wae  kid  down  that 
when,  by  the  taking  of  a  right  of  way,  tiie  remaining  land  is  thrown 
■open  and  left,  in  a  manner,  nnfeneed,  this  fact  will  properly  enter 
into  consideration  in  arriving  at  the  depreciated  valae  of  the 
remaining  premifies ;  but  that  the  allowance  of  damages  by  estimat- 
ing the  fences  necessary  to  be  bailt  to  again  enclose  the  land  was 
not  permisBible.  The  rule  in  that  case  has  been  repeatedly  followed 
by  tne  court.  Now,  applying  that  rale  to  the  evidence  admitted 
in  this  case,  it  is  plain  that  no  estimate  can  be  made  in  the  way  of 
compensation  for  the  value  of  the  property  which  may  be  destroyed 
by  fire  and  without  the  fault  of  the  railroad  company. 

The  most  that  can  be  claimed  is  that  it  is  competent  to  take  into 
consideration  the  risk  of  fire  set  out  bv  the  defendant  without  its 
fault,  and  by  reason  of  the  operation  of  the  road  through  the  prem- 
ises. Bnt  this  risk  or  hazajd  or  exposure  of  the  property  is  an 
entirely  different  question  from  that  involved  in  its  destruction  by 
fire  without  the  fault  of  the  company.  In  the  one  case,  while 
the  risk  may  somewhat  decrease  the  value  of  the  property,  and 
is  a  legitimate  consideration  for  what  it  may  be  worth,  in  fix- 
ing the  compensation  to  the  owner,  in  the  other  case  the  deetmo- 
tion  of  buildings,  groves,  or  the  like,  by  fire,  is  a  field  of  inquiry  so 
remote  and  contingent  as  to  be  without  and  beyond  any  range  of 
damages  known  to  the  law.  Of  course,  ifc  will  be  understood  that 
we  are  treating  of  such  risks  and  hazard  from  fire  as  result  from 
the  operation  of  the  road  in  such  a  manner  that  if  fire  should 
escape  there  would  be  no  liability  as  against  the  railroad  company. 
For  its  negligence  it  would  be  liable  to  the  owner,  and  this  element 
ehonid  not  bo  taken  into  account  in  estimating  the  compensation. 

The  foregoing  discussion  disposes  of  all  the  material  questions 
involved  in  the  case.  For  the  error  in  admitting  the  objectionable 
evidence  the  judgment  will  be  reversed.     Bee  note,  p.  8Sa. 


BuBLDroTOH,  CsDAS  Kapids,  asd  Nobthebit  Bt.  Co. 

(Adeanee  Cote,  Lmo.     ManA2l,  1882.) 

Id  sd  action  by  a  bntkeTniiD  for  injuries  sustuued  while  getting  oil  the 
train  in  the  disoharge  <jf  hh  duties,  the  injur;  resulting  from  his  coming  in 
-contact  vith  a  cattle  cliutt:  [hat  projected  to  within  from  19  to  28  inches  from 
the  [meting  car,  tritocs^ts  nerc  allowed  to  testifj  that  it  was  in  the  line  of 
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doty  for  &  brafceiiun  to  get  off  the  cu-  when  it  was  In  motion,  and  aIbo  how 
and  whea  he  should  get  off,  when  called  upon  to  turn  a  iwitch.  S^  that 
the  admisaion  of  such  evidence  was  erroneoas, 

Eridence  yraa  admitted,  on  behalf  of  the  plaintiff  in  Bnch  action,  to  the 
effect  that  a  man  coaid  not,  with  safety,  ride  dj  this  chute  holding  to  the 
side  of  the  car,  as  piaintift  had  been  doing.  Bild,  that  evidence  offered  b; 
defendant  to  show  that  persons  had  frequently  ridden  upon  cars  as  broad  aa 
the  one  on  which  the  injury  occurred,  between  the  chute  and  the  outside  of 
the  car,  when  the  cbnte  waa  the  eame  as  at  the  time  of  the  accident,  should 
faave  been  received. 

Certain  instruction,  taken  in  connection  with  others  that  were  given,  htldf 
not  of  a  character  liable  to  mislead  the  jury  upon  the  question  of  negligence 
Dpon  the  part  of  the  plaintiff. 

A  railroad  company  has  no  legal  right  to  conatruct  cattle  chutes  in  such 
close  proximity  to  its  track  aa  to  endanger  the  safety  of  employees  operating 
its  truna,  although  by  so  doing  it  may  be  better  enabled  to  load  and  unload 
live  stock. 

Refusal  to  giTe  an  instruction  proper  in  itself,  when  the  doctrine  expressed 
therein  ia  (airly  stated  in  another  inatmction  that  waa  given,  hM,  not  error, 

Apfkal  from  Des  Moinee  DiBtrict  Court. 

Actioo  to  recover  damages  soetained  from  personal  injariee 
received  by  plairttifE  while  employed  as  a  brakeman  upon  defend- 
ant's railroad,  which  were  caoeed  by  negligence  of  defendant. 
There  waa  a  verdict  and  judgment  for  puintifE.  Defendant 
appeals. 

J.  &  S.  K.  Tracy,  for  appellant. 

Newman  &  Blake  and  Dodge  &  Dodge,  for  appdlee. 

BscK,  J. — 1.  The  plaintifi  in  the  discharge  of  his  dnty  as  a 
hrakeman  was  required  in  the  night-time  to  couple  to  bis  train 
certain  cara  npon  a  side  track,  to  be  taken  or  removed  by  his  train. 

A  *'  cattle  chnte"  was  situated  near  this  side  track,  whidi  was 
passed  by  the  cars  under  the  charge  of  plaintiS,  upon  one  of  which, 
a  coal  car,  he  was  at  the  time,  having  previously  made  the  coupling. 
While  getting  down  from  the  car  in  order  to  change  a  switch,  the 
train  being  in  motion,  he  was  struck  by  the  "  cattle  chute"  and 
thrown  to  the  gronnd.  A  wheel  of  one  of  the  cars  ran  over  his 
foot,  crushing  it  so  that  amputation  became  necessary.  The  "  cat- 
tle (Uinte"  was  shown  to  be  from  19  to  23  inches  from  the  passing 
car.  The  issues  in  the  case  involve  the  negligence  of  the  defend- 
ant in  constmcting  the  "  cattle  chute"  too  near  the  side  track,  and 
the  want  of  care  of  the  plaintifE  in  getting  down  from  the  car  in 
Bach  manner  that  he  was  struck  5y  die  '*  cattle  chnte."  Upon 
these  issues  the  following  testimony  on  the  part  of  plaintiff  was 
introduced,  against  defendant's  objection: 

H.  Portland,  a  witness  for  plaintifi,  testified,  in  response  to  the 
following  qaeations:  (1)  "  Tell  the  jnry  the  usual  way  that  brake- 
men  get  on  and  ofi  these  coal  cars  in  proper  railroading,  in  the  line 
of  their  duty."  Answer.  "  There  is  but  one  safe  way  to  get  on 
the  car;  that  is,  to  get  up  by  placing  the  foot  on  the  truck  or  jour. 
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nal  box,  and  get  off  the  same  -my.  .  .  ."  (2)  "  Now,  from  vonr 
experience  sb  a  brakenuin,  will  70a  please  tell  the  jarj,  it  this  diQte 
6tood  15  to  19  inches  from  the  ontade  edge  of  the  car,  whether 
that  was  a  reasonablj  safe  distance  for  a  brakeman  to  operate  and 
endeavor  to  get  off  a  car  In  the  night-time  in  the  dark!"  Answer. 
**  It  is  not  a  safe  distance  from  the  track,  becanse  it  will  not  per^ 
mit  a  man  passing  between  the  car  and  chnte." 

Tomer,  a  witness  for  plaintiff,  was  permitted,  against  defend- 
ant's objection,  to  testify  as  follows:  (1)  *'Tell  the  jnry  how  a 
brakeman,  in  the  line  of  his  duty,  wonld  prepare  to  get  off  a  coal 
car  to  turn  a  switch  in  the  night  time."  Answer.  "  Oet  over  the 
side  of  the  can  and  stand  on  the  box-stand  on  the  jonmal"  (3) 
"  Is  it  within  the  line  of  dntj  of  a  brakeman  who  is  switching  in 
this  way  to  wait  ontil  the  tram  has  run  down  past  the  switch,  and 
then  get  off  and  torn  the  switch  1"  Answer.  "  No,  mr ;  it  is  not 
his  dnty  to  do  that — to  wait  until  the  train  stops."  (3)  "  I  will 
ask  yon  whether  it  is  in  the  line  of  daty  of  a  brakeman  to  eet  off 
of  a  coal  car  at  a  switch  for  the  pnrpose  of  tnming  it  while  it  is  in 
motion."  Answer.  "Tea,  sir;  it  u  the  daty  01  a  brakeman  to 
work  as  quick  as  he  can ;  and  to  do  this  he  must  get  on  and  off  the 
train  whfle  it  is  in  motion."  (4)  "  Is  there  any  danger  to  a  brake- 
man,  in  the  line  of  his  dnty,  in  getting  off  the  side  ot  a  coal  car  or 
getting  ready  to  get  off  the  side  of  a  coal  car  in  the  night-time  to 
tnm  a  switcn,  on  acoonnt  of  a  solid  body  being  15  or  19  inches 
distant  from  tiie  outer  edge  of  the  car  J"  Answer.  "  There  is.  It 
is  impossible,  I  shonld  thmk,  for  a  man's  body  to  poas  throng  a 
space  of  that  kind,  and,  for  that  reason,  tliere  wonld  be  danger- 
all  possible  danger." 

Parker,  anot£er  witness  for  plaintiff,  was  permitted  to  testify  as 
follows:  (1)  Qnestion.  "In  gomg  np  to  the  cars,  state  whether  it 
is  within  the  line  of  dnty  ofa  brakeman  to  get  off  the  car  when  it 
is  in  motion."  Answer.  "  Yes,  sir.  He  shonld  get  off  the  car ; 
be  ready  to  get  off  at  the  switch.  In  preparing  to  get  off  it  wonld 
be  his  duty  to  get  over  the  side  of  the  car."  72)  "Where  should 
he  place  nims^f  f  Answer.  "In  a  car  of  tjus  kind  he  would 
have  to  stand  on  the  jonmal  box,  get  over  the  side,  and  put  his 
foot  on  the  box  and  tus  hands  on  the  side  ;  this  wonld  be  within 
tlie  line  of  his  dnty."  (3)  "  How  soon  should  a  brakeman  prepare 
to  get  off  his  train — ^jnmp  off  a  moving  train  and  torn  a  switch — 
to  Be  within  the  line  of  hie  duty  V  Answer.  "  In  time  to  get  off 
at  tile  switch,  he  would  be  in  the  line  of  his  dnty  if  he  prepwed  to 
go  off  at  once,  when  the  train  is  operated  with  steam  Drakes,  and 
when  he  only  goes  95  steps." 

Other  evidence  to  the  same  effect  was  admitted  against  defend- 
ant's objection. 

2.  This  testimony,  in  our  judgment,  is  an  expression  of  the 
opinion  of  the  witness,  which  wm  plainly  appear  upon  brief  coa- 
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aderstioD.  The  witness  declared  that  certain  acts  were  vithin  the 
"line  of  the  duty"  of  the  brakeman.  While  it  was  competent  for 
the  witneeees  to  state,  as  a  fact,  what  services  were  performed  by  the 
brakeman  in  the  discharge  of  his  duty,  they  oaght  not  to  have  been 
permitted  to  express  an  opinion  that  a  particular  manner  of  per- 
lormingsuch  services  was  required  of  hmi  in  the  discharge  of  his 
duty.  The  duty  of  a  brakeman  may  be  prescribed  by  rules  of  the 
compaoy  employing  him,  or  by  custom  prevailing  in  the  operation 
of  rulroads.  It  pertains  to  the  particular  services  performed  and 
the  purposes  to  be  accomplished!  It  may  require  him  to  couple 
aod  uncouple  cars,  to  change  switches,  to  check  the  speed  of  the 
trun,  etc  It  requires  him  to  do  these  things  In  a  reasonable,  care- 
ful,  and  pmdent  manner,  with  a  view  to  his  own  safety,  as  well  as 
die  safety  of  the  train.  He  is  required  to  use  the  appliances  in- 
tended for  the  different  work  done  by  him.  The  discharge  of  his 
duties  may  be  performed  in  different  ways.  The  manner  of  his 
performance  of  duty  must  be  distingnished  from  the  duty  itself. 
Now,  a  brakeman  in  the  discharge  of  his  duty,  is  required  to  de- 
scend from  a  car  in  order  to  change  a  switch.  The  descent  may 
be  made  in  a  prudent  or  in  a  carelera  manner.  Bat  the  brakeman 
would  not  be  excused  for  carelessness  on  the  ground  that  his  duty 
required  him  to  descend,  if  the  act  could  have  been  done  in  another 
manner  with  greater  safety. 

The  expression  in  the  evidence  fast  quoted, "  in  the  line  of  duty," 
was  doubtless  used  in  its  correct  meanmg  as  synonymous  with  the 
words  "in  the  discharge  of  duty."  The  court  in  the  instructions 
used  the  expression  in  this  sense.  The  jury  understood  the  wit- 
nesses when  they  declared  an  act  of  the  brakeman  to  be  "  in  the  line 
of  duty,"  to  express  the  opinion  that  the  duty  of  the  brakeman  re- 
quired him  to  perform  the  act.  The  witnesses  were  thus  permitted 
to  express  the  opinion  that  the  act  done  by  the  plaintiff  was  re- 
quired in  the  proper  discharge  of  his  duty,  and  that  plaintiff  was 
not  chargeable  with  negligence  because  the  act  was  required  in  the 
discharge  of  duty.  But  it  was  the  province  of  the  jury  to  deter- 
mine whether  the  act  was  required  of  plaintiff  in  the  performance 
of  services  imposed  upon  him,  or  whether  such  act  conld  not  have 
been  done  in  another  manner,  attended  by  less  danger.  The  wit- 
nesses could  have  explained  to  the  jury  tlie  nature  of  the  services 
rendered  by  plaintiff  when  he  was  injured,  the  performance  of 
which  was  imposed  upon  him  by  his  dnty  as  brakeman,  and  the 
usual  or  customary  manner  of  pmorming  these  services,  but  they 
ought  not  to  have  been  permitted  to  express  the  opinion  as  to 
plaintiff's  care  or  negligence. 

The  fault  of  the  evidence  is  that  the  witness,  by  declaring  that 
the  particnlar  acts  of  plaintiff  done  at  the  time — that  is,  the  manner 
of  tne  discharge  of  tlie  services  rendered — were  required  bv  the 
duty  of  the  plaintiff,  thus  expresring  the  opinion  from  whicn  the 
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inferenoe  wonld  be  drawn  that  plaintiS  was  not  chargeable  with 
negligence.  Bat  the  question  of  plaintiff's  care  or  negligence  in 
descending  from  iihe  car  cannot  be  determined  npon  the  opinion  of 
those  familiar  with  the  services  in  which  he  was  engaged.     It  ir 


not  a  proper  snbject  for  expert  testimony.  These  concmsions  are 
in  acoord  with  prior  decisions  of  this  conrt.  See  Hamilton  v.  Des 
Moinee  Valley  Ey.  Co.,  36  Iowa,  31 ;  MoKeaa  v.  B.,  C.  R.  and  N. 
By.  Co.,  r  N.  "W.  Rep.  641. 

3.  The  defendant  oSered  evidence  to  show  "  that  persons  had 
frequently  ridden  on  cars  as  broad  as  this  one,  between  the  cattle 
diQte  and.  the  outside  of  the  car,  and  that  the  cattle  dinta  was  the 
same  then  as  it  is  now."  This  testimony  waa  rejected ;  it  oo^t  to 
have  been  admitted. 

'Witaeeees  for  plaintiff  had  testified  that  a  man  could  not  ride  by 
the  chute  holding  to  the  side  of  the  car  as  indicated  in  the  proposed 
evidenoe,  and  it  was  declared  by  more  than  one  witness  for  plain- 
tiff to  be  extremely  dangerous.  The  testimony  proposed  tended 
to  contradict  the  evidence  introdaoed  on  this  pomt  by  plaintiff,  and 
to  show  that  the  cattle  chnte  was  not  constructed  in  dangerous 
proximity  to  the  side  track.  These  matters  were  directly  involved 
in  the  issues  in  the  case. 

4.  Conned  for  defendant  insist  tliat  the  ninth  and  tenth  instmo- 
tions  nven  by  the  oonrt  are  erroneous  by  the  reasons  that  they 
leoogoize  the  theory  of  plaintiff's  witnesses  as  to  the  care  exerdsea 
by  uie  plaintiff,  and  aasame  that  defendant  was  negligent  The 
instructions  direct  the  inry  that  if  they  find  plaintiff  was  swinging 
to  the  side  of  the  car,  ^  and  this  was  in  the  Ime  of  his  duty,  or  was 
ordinary  care  and  not  negligence,  they  should  find  for  plaintiff." 
The  question  of  plaintiff's  care  was  for  the  jury  to  determine ;  the 
court  was  not  authorized  to  say  that  "  swinging  to  the  side  of  the 
car,"  as  a  matter  of  law,  was  negligence,     if  oratemen  have  no 


other  way  of  reaching  the  ground  than  by  climbing  down  the  side 
of  die  cars,  and  if  they  are  required  to  do  so  when  the  cars  are  in 
motion,  they  are  not,  as  a  matter  of  law,  negligtot  in  descending 
the  cars  in  tnat  manner.  They  can  do  so  only  by  "  swingiDg  to  the 
side  of  the  car,"  which,  therefore,  does  not  constitute  n^igence 


the  jury  that  plaintiff  cannot  recover  unless  defendant  was  negli- 
gent, yet  snch  directions  were  explicitly  given  in  other  instructions 
— the  third  and  fourth.  It  wonld  have  been  better  had  the  same 
thought  found  expression  in  these  instructions.  But  as  aU  the  in- 
structions are  to  be  read  together,  and  were  so  read  by  the  jnry,  it 
is  hardly  probable  that  they  were  misled  by  the  omission  of  the 
qualification  under  consideration  ^m  the  two  instructions  com- 
plained of  by  counsel. 
6.  The  defendant  in  the  third  and  fifth  instroctioiiB  requested  by 
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its  coansel,  asking  the  oonrt  to  instmct  the  juir  that  the  defendant 
"  had  the  right  to  construct  its  '  cattle  chute '  in  each  manner,  and 
in  aueh  close  proximity  to  the  railroad  track,  as  wonid  best  subserve 
its  purpose,  in  safely  loading  and  unloadinc;  live  stock,"  and  that 
defendant  is  not,  therefore,  chargeable  with  negligence  in  causing 
the  injury  sustained  by  plaintifi.  These  instructions  were  properly 
refused.  The  law  requires  defendant  to  exercise  thought  for  the 
saf  etT  of  itA  employees.  Its  care  is  not  to  be  exhausted  in  providing 
for  the  safety  of  me  cattle  taken  upon  the  train.  Human  life  de- 
mands of  it  consideration. 

6.  The  fourth  inetructiou  asked  by  defendant  presents  a  conect 
mle.  It  is,  in  snbstance,  that  if  the  chute  was  constracted  so  as  to 
be  reasonably  safe  for  employees  operating  trains,  in  a  reasonable, 
safe,  and  prudent  manner,  defendant  is  not  chargeable  with  negli- 
gence on  account  of  the  character  and  condition  of  the  chute.  The 
doctrine  of  this  instruction  is  fairly  presented  by  the  seventh,  given 
by  the  conrt.  Its  refusal  was  no^  therefore,  erroneous,  though  it 
may  well  have  been  ^ven. 

7.  The  instructions  given  by  the  court,  we  think,  are  correct.  No 
objections  thereto  are  urged  m  argument,  except  to  the  ninth  and 
tenth,  above  considered.  The  inetmctiona  asked  by  defendant,  so 
iar  as  they  are  correct,  are  repetitions  of  those  given. 

For  the  errors  in  admitting  and  excluding  evidence,  above 
pointed  out,  the  judgment  of  the  district  court  is  reversed. 


LomsviLLB  ASD  Kaahvillb  B.  B.  Co. 

V. 

Wolfe. 

(Adetmee  date,  Smiudbf/.) 

In  uk  action  sgunat  a  nuliokd  company,  plaintifE  klleged  that  there  waa  a 
hole  io  the  platform  connected  with  aefeoclant's  depot,  of  a  danfrerooa  char 
acter,  and  that  the  same  wu  known  to  defendant,  but  that  defendant  lind 
wilfulljr  Tailed  and  refused  to  repair  the  game,  end  that  while  plaintiff  was 
lawful);  engaged  about  his  business  on  sud  platform  be  hod  fallen  down  said 
hole,  iu^uring  himself,  wherefore  he  clumed  damages.  Defendant  answered 
that  plointifT  hod  full  knowled^  ,of  the  hole,  and,  with  hia  eye»  wide  open, 
in  broad  daylight,  had  walked  into  it,  wherefore  he  was  guilty  of  conMbu- 
toty  negligence  which  precluded  recovery.  To  this  plaintiff  replied,  deny- 
ing that  he  was  guilty  of  contributorr  negligence.  Stid,  that  the  reply, 
though  it  failed  u>  deny  the  substantive  facta  alleged  in  the  answer,  was 
nerertheleaa  good,  inaamuch  aa  the  allegations  of  the  answer  only  ^KloMd 
n  state  of  thinm  which  might  or  might  not  amonnt  to  contributory  negli- 
genoe  on  the  pltintitTs  part. 
S  A.  &  £.  B.  Caa.— U 
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Defendant  in  the  abore  cmim  reqneated  the  court  to  charge  that  it  cxinld 
not  hare  been  reqnirad  to  dm  ordinary  care,  or  held  to  raaponnbilitr  for  » 
failnre  to  do  so,  nnleta  it  failed  to  use  sacb  care  after  b«DK  aware  of  plain- 
tiff**  dugo-.  SiU,  that,  inaamucb  aa  the  defendant  had.ltj  ita  negligence 
in  lefuaing  to  repair  the  hole,  rendered  it  imposBible  for  it  or  iti  aseate  to 
become  aware  of  pUntifTa  peril  in  time  to  aToid  the  injnrj  done  him,  th« 
refusal  of  the  court  to  charge  aa  aboTc  did  not  conatitnte  error. 

In  such  caae  the  coort  is  right  in  uutnicting  the  jury  that  tbdr  rerdict 
iDDat  be  confined  atrictlf  to  compenaatory  damages. 

Where  an  iostmction  is  ^ren  to  the  jury  at  the  requeat  of  a  party  to  a 
came,  and  he  makea  no  objection  and  t^ea  no  exception  to  It,  the  court  will 
not  at  his  instance  peas  upon  the  correctness  of  said  iosbnidion  on  nror. 

Appbai.  from  Christian  Circait  Conrt. 

By  the  Coort ^It  is  alleged  in  enbetaace  by  the  appellee  that 
there  was  a  hole  in  the  platform  connected  with  appellant's  depot ; 
that  the  opening  and  its  dangerons  character  were  known  to  the 
q>pella&t,  Dnt  it  negligently,  wantonly  and  wilftdly  failed  and  re- 
filled to  repair  it,  and  while  removing  a  box  of  freight  from  said 
depot  to  his  w^n,  having  necessarily  to  pass  over  said  hole,  be 
fell  into  it,  and  broke  the  left  patella  or  knee  cap  of  hia  1^,  for 
which  he  prays  damages. 

From  a  jadgment  apon  a  verdict  of  $2000  in  favor  of  appellee 
the  appellant  prosecntes  this  appeal,  and  raises  the  qnestion,  first, 
upon  the  pleadings,  that  the  facts  constitnting  contnbutoiy  negli- 
gence which  it  pleaded  were  not  denied,  and  therefore  no  VOTdict  or 
judcmeiit  should  have  been  rendered  in  appellee's  behalf. 

The  allegation  of  the  answer  is  "  that  the  plaintiff  had  fnll  knowl- 
edge of  said  defect,  and  with  his  eyes  wide  open,  and  in  open 
broad  daylight,  walked  into  said  hole,  and  by  hiB  own  negligence 
contributed  to  said  injury,  and  thereby  he  alone  is  reeponsibfe  for 
his  misfortune.  To  this  the  appellee  replied  that,  *'  the  plaintiff, 
'Wm.  K.  Wolfe,  for  reply  to  defendant's  answer,  denies  that  he  was 
guilty  of  any  negligence  at  or  before  the  time  the  injnry  com- 
plained of  in  his  petition,  or  that  he  contribtited  in  any  way  by  his 
ii^ligenee  to  the  occarrence  of  said  injury.  He  denies  that  de- 
fendant is  relieved  from  responsibility  for  their  gross  and  wilful 
nM;lect,  by  reason  of  any  negligence  on  the  part  oi  the  plaintiff." 
It  18  contended  by  connsel  that  the  reply  fails  to  deny  the  substan- 
tive facts  constituting  contributory  negligence,  and  only  traverses 
the  averment  of  negligence,  which  is  bnt  denying  a  legal  conclu- 
sion. The  error  in  this  position  lies  in  the  assumption  that  the  al- 
t^ation  of  negligence  is  a  mere  legal  conclusion,  and  that  the 
supposed  substantive  facts  constitute  contributory  negligence, 
neiuier  of  which  is  true.  Negligence  is  the  ultimate  fact  to  be 
pleaded,  and  it  forms  part  of  the  act  from  which  an  injury  arises, 
or  by  which  contributory  negligence  is  made  out.  It  is  the  absence 
of  care  in  the  performance  pf  an  act,  and  is  not  merely  the  result 
of  such  absence,  bnt  the  absence  itself,  and  it  is  not,  tlierefore,  a 


Digitized  t,  Google 


L0UI8TILLE  AITD  ITABHTILLE  B.  B.  00.  V.  WOLFS.     637 

mere  coDclnaion  of  law,  and  maj  be  pleaded  general!;.  Althougli 
the  appellee,  with  his  eyes  open  and  in  broad  daylight,  walked 
into  tne  "  hole,"  these  facts  alone  woald  not  constitate  o^lect,  bat 
if  done  intentionally  or  negligently  they  would  do  so.  Nor  does 
tlie  fact  that  the  appellee  £iew  the  "  hole"  was  in  the  floor,  when 
added  to  those  named,  constitate  negligence,  as  want  or  absence  of 
care  most  be  averred  in  some  form,  as  it  is  one  of  the  essential 
facts  necessary  to  Buch  a  defence.  The  issne  formed  by  the  reply 
was  material.  42  Iowa,  378 ;  34  Mo.  235  ;  14  N.  Y.  310  ;  Bliss  on 
€ode  Pleading,  %  211. 

It  is  arged  that  the  provision  to  the  second  instraotion  was  erro- 
neous, bemuse  the  defendant  conld  not  have  been  required  to  ose 
ordinarr  care  or  held  to  responsibility  for  a  failtire  to  do  so,  an- 
leas  it  uiiled  to  ase  such  care  after  being  aware  of  plaintiffs  dan. 
ger.  Many  authorities  are  cited  to  eostain  this  view,  bnt  none  of 
them  are  applicable  to  the  state  of  facts  before  as.  Where  ao 
accident  or  injm^  has  been  caused  by  the  concurring  and  approad- 
mately  simnltaneoos  fault  of  both  pailies,  neither  can  recover  from 
the  ouier  nnlees  the  latter,  after  being  aware  of  the  peril,  conld,  by 
the  exercise  of  ordinary  care,  have  avoided  the  iniury,  or  tlie  ne- 
glect was  either  wilful  or  groe^  But  in  this  case  tne  facts  admit- 
ted by  the  pleadings  and  clearly  established  by  the  evidence  show 
that  tLe  appellant  had,  by  its  original  act  of  negligence  in  permit- 
ting the  opening  in  the  floor  to  remain  out  of  repair,  renderel  it 
impossible  for  it  or  its  agents  who  were  not  present  to  become 
aware  of  appellee*B  peril  in  time  to  avoid  the  injury  to  him.  It 
was,  therefore,  correct  to  instruct  the  jury  that  the  ordinary  care 
requisite  to  avoid  the  injnry  must  have  been  exercised  by  the  ap- 
pellant, with  reference  to  tne  original  and  construing  act  of  negu- 
ffence  which  existed  before  and  was  the  approximate  cause  of 
the  accident  by  wliich  appellee's  knee  cap  was  broken  and  his  leg 
injured.  These  views  obviate  the  necessity  of  discussing  instruc- 
tion No.  4,  which  was  asked  by  appellant  and  refused  by  the  court, 
as  it  is  opposed  to  the  exposition  ot  the  law  given  in  this  opinion. , 

The  third  instruction  coufines  the  jury  strictly  to  compensatory 
damages,  and  we  have  not  been  shown  any  error  even  in  its  verbi- 
age, and  certainly  not  in  the  law  embraced  by  it. 

As  to  the  iirat  instruction  no  objection  was  made  or  exoeptioQ 
taken  to  it,  and  it  was  given  at  the  instance  of  appellant,  whose 
criticism  of  it  cannot  therefore  be  considered  by  this  court. 

We  may  suggest,  however,  that  the  clause  objected  to  refers  to 
negligence  generally  and  not  to  any  special  kind  of  negligence,  and 
says  "  it  (n^ligence)  may  be  gross  or  wanton  and  yet  not  inten- 
tional." This  seems  to  be  correct,  and  what  the  inatnution  really 
means. 

Wherefore  the  judgment  is  affirmed. 
.  Bee  nou,  p.  084. 
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9. 

Wbibht. 
{Adtmtm  Cam,  btdiama.  AprilW,  1888.) 


oom[Miij  to  neover  dnn^M  for  in- 
cn«iog  on  t&  defoid- 


Wbara,  b  HI  Mtim  •faimt  ft  niln*d  oomp 
jnriM  dam  to  Um  plMBbffa  liMMB  and  wagoi  _ 

anfa  road,  the  eom^auit  wibatMitially  Mt  oat  that  the  plaiatill  befot« 
attemptiDg  to  diin  trwtr  the  enumg  itopped,  looked  and  iMtened,  bnt  by 
reaaon  of  a  deep  cnt  on  the  defoadaBt'B  line  and  iaterTOuneniidertiniah  waa 
nnable  to  aee  an  appnaehingtnfai,  and  then  upon  andearonna  to  driTO  over 
Mid  eroannK,  which  waa  •U^tlf  higher  than  toe  rcat  of  the  bigbwaT  ao  aa 
to  impede  me  Tehide,  waa  ran  down  and  drireu  ow  bjr  an  engine  on  defend. 
ant'a  load,  whi<^  came  throogh  the  cnt  abore  mentioned  at  a  KcUen  nte 
of  apeed,  vis.,  fU^  mileB  an  hour,  girin^  no  dgnal  and  making  no  aosnd  to 
alann  the  plaintiff,  in  eonaeqnenoe  of  which  he  waainlnnd  wiOont  anj  neg- 
ligence on  nia  part  by  the  negUKence  of  the  cmnpanj  defotdaot. 

BM,  that  mA  comidaint  did  not  contain  anything  from  which  contriba- 
toiy  M^ligence  on  the  part  of  the  plaintiff  conld  be  infernd,  and  that  it  waa 
tbeiefora  not  demnmUe  on  that  groond. 

The  avermeot  in  the  complaint  that  plaintiff  waa  witbont  boh  waa  a 
Berely  f<nBal  one,  and  admitted  of  any  Intimate  proof  by  which  iti  truth 
could  be  eatabliahed. 

It  ia  for  the  court  by  [voperinabnetiona  to  define  negligence  with  refvence 
to  the  fact*  of  the  caae,  and  for  the  jury  to  eay  whether  there  waa  n^Ugenoe. 

Statements  made  l^  the  driver  of  tlte  TefaiclB  inimed  in  the  above  case 
abont  half  an  hosr  after  the  accideBt,  A«U  inadmWble  aa  part  of  the  res 
gerta. 

Where  aud  driver  had  been  called  aa  a  witneaa  on  the  tnal,  but  waa  not 
naked  aa  to  aaid  atatementa,  evidence  of  what  Uiey  wwe  ia  inadmiadble  in 
OTder  to  impeach  hia  teatimony. 

Where  the  aarignmenta  of  cnor  embrace  a  refnaal  to  permit  a  witneaa  to 
answer  a  specified  qnestian,  and  the  biU  of  ezoeptionB  discloaea  the  ftet  that 
the  real  oneation  aaked  was  aliter  than  that  set  forth  in  the  amrignmrmtii.  the 
eoart  wQl  not  revme,  though  the  evidence  wa*  improperly  rejected. 

Appeal  from  the  Madison  Circuit  Court. 

Woods,  J. — ^It  is  claimed  that  the  coort  erred  in  overrdliiig  the 
Bj^ellant's  demnrrer  for  want  of  facts  to  the  complaint  of  the  ap- 
pellee. The  complaint  is  long  and  the  giving  of  a  copj  is  nnneeee- 
sarr.  It  charges  the  injury  and  deetruction  of  two  horses,  hameeB 
and  a  wagon  of  the  plamtifi  at  a  highway  crossiiig  of  the  track  of 
the  defmdant's  road.  It  is  charged  in  substance  that  at  and  od 
the  north  side  of  the  crossing  for  a  long  distance  the  railroad  track 
lar  in  a  deep  cat,  and  was  a1«o  obecuretf  and  concealed  hj  a  growth 
of  nnderbmsh  and  timber  on  both  sides  of  the  track ;  that  at  the 
point  of  the  crosBing  the  defendant  permitted  the  rails,  ties,  planks 
and  boards  of  the  croesing  to  be  so  much  hiidier  than  the  lughway 
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ae  to  check  and  impede  the  speed  of  vehicles  pawing  over ;  that  on 
the  24th  day  of  September,  1878,  one  John  Wright,  was  lawfuUv 
attempting  to  drive  plaintifpE  team  and  wagon  acroea  the  defend- 
ant's track  at  said  point,  when  the  defendant  careleealr  and  neg- 
ligently ran  her  locomotive  and  train  npon  them,  demoliBhing  the 
wagon  and  injnring  the  horeee  and  hamese  to  the  plaintifPs  dam- 
age, etc.;  that  saia  train  was  mnning  at  a  dangerons,  reckless  and 
nnosaal  rate  of  speed — ^to  wit,  fifty  miles  per  hour — and  when  ap- 
proaching said  crossing  the  defendant's  servants  in  charge  n^u- 
cently  failed  to  give  any  signal  or  alarm  by  ringing  the  bell  or 
blowing  the  whistle  or  otherwise,  thoa^  they  well  knew  the  dan- 
gerous condition  of  the  crossing,  and  never  attempted  to  check  or 
stop  said  train ;  that  said  injury  was  caused  by  the  careless  acts  of 
the  defendant  as  stated,  and  without  any  negligence  on  the  part  of 
the  said  Wright,  or  of  the  plaintiff ;  that  wimin  a  short  distance  of 
the  crossing  said  Wright  stopped  the  team  and  looked  and  listened, 
but  by  reason  of  the  concealed  condition  of  the  track  he  was  un- 
able to  see,  and  on  accoimt  of  the  negligent  failore  of  the  defend- 
.  ant's  servants  to  ring  the  bell  or  sound  the  whistle  he  was  nnable 
to  hear  the  train  approaching,  etc." 

The  complaint  was  clearly  sufficient.  There  are  no  facts  stated 
from  which,  as  against  the  averment  that  the  plaintiff  and  his  ser- 
vant were  without  fault,  it  can  be  inferred,  as  «  contended,  that  the 
servant  was  guilty  of  contributory  negligence.  The  averment  that 
the  plaintiff  was  without  fault  is  of  a  technical  character,  and 
admits  of  any  Intimate  proof  by  which  its  truth  can  be  established ; 
and  as  a  matter  of  pleading  it  makes  the  complaint  good  in  that 
respect  against  alt  mere  inferences  of  contributory  negligence 
unless  the  inference  arises  as  a  necessary  legal  conclusion  from  the 
facts  stated.  See  Town  of  Salem  v.  Galler  (Ko.  7844,  last  term). 
So  long  as  the  facts  stated  do  not  force  the  legal  conclusion  that 
there  was  contributory  fault,  the  averment  that  there  was  no  snch 
fault  entitles  the  plaintiff  to  have  it  submitted  to  the  jury  as  a 
question  of  fact  whether  there  was  such  negligence. 

It  is  for  the  court  by  proper  instrnctionB  to  define  negligence 
with  reference  to  the  facts  of  the  case,  and  for  the  juij  to  find 
whether  there  was  negligence.     Chicago  and  Alton  K.  B.  Co.  v. 

Parmell,  94  IlL  448  ;  Fenn.  Coal  Co.  ij.  Conlan,  101 ;  25 

Mich.  274. 

The  next  point  made  is  that  the  court  erred  in  excluding  proof 
of  certain  statements  alleged  to  have  been  made  by  the  driver 
Wright  shortly  after  the  accident  as  to  the  reason  he  did  not  see 
the  train.  The  statements,  if  made  at  all,  were  made  as  much  as 
half  an  hour  after  the  occurrence  and  at  a  different  place,  and  were 
therefore  not  admitted  as  part  of  the  rea  gests.  It  is  not  pretended 
that  Wright  had  any  such  relation  to  the  plaintiff  as  that  after  the 
occurrence  his  statements  were  admissible  as  snch  against  the  pl^n- 
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tifi.  Wright  was  himBelf  &  witness  on  the  trial,  but  it  has  not  been 
BOj^ieBted,  or  pointed  ont  in  the  record,  that  he  was  qneetioned  on 
the  BUhjwt.  There  was  therefore  no  foundation  laid  for  impeadt- 
ing  lu^  by  proof  of  contradictory  statements.  Another  allied 
caose  for  a  new  trial  is  that  the  connsel  erred  in  refoaing  to  permit 
Charles  D.  Lnce,  a  witness,  to  ansver  the  following  question : 
"  Did  yon  use  all  the  means  within  your  power  to  prevent  the  ac- 
cident after  you  saw  the  waeon  was  about  to  attempt  to  cross  the 
track  in  front  of  the  train  V"  For  snpport  of  this  canse  reference 
is  made  in  the  brief  to  the  bill  of  exceptions,  pp.  139, 140.  It 
there  appears  that  the  court  refused  to  permit  a  witness  who  had 
nven  his  name  as  Charles  D.  Lnce  to  answer  the  following  ques- 
tion ;  "  State  what  more  you  could  have  done  than  you  did  to 
prevent  the  accident  after  you  saw  the  team  was  about  to  attempt 
to  cress  the  track  in  front  of  the  train."  This  question  is  perhaps 
more  clearly  permisaible  thaa  the  one  set  oat  in  the  motion  for  a 
new  trial :  but  as  the  record  stands  we  are  not  required  to  conader 
either.  Burker  v.  Eelsey,  72  Ind.  51.  It  woold  not  be  justifiable 
in  disturbing  the  verdict  as  contrary  to  the  law  on  the  evidence. 
The  judgment  is  affirmed  with  costs. 

Sm  note,  p.  SSi. 


TouDK^  Via,  Railway  Ooxpaot 

BsAXAQAH,   AmOKISTaATBIZ. 

(Adttmei  Gum,  InHama.     OtUA»  14,  1881.) 

In  so  sctloii  igainat  ■  railway  company  for  occadooing  the  death  of  tha 
plaintiS>B  tnteitate  the  oomplalnt  stated  uiat  the  comptm;  defendwit  bad 
constructed  a  culTert  under  its  toftck  at  a  point  wheie  said  track  croased  one 
of  the  atreeta  of  »  citj,  and  that  it  bad  leit  a  pordon  of  Bald  culvert  udcot- 
ered,  so  •■  to  be  dangeroua  to  pertons  travelling  on  «aid  street;  that  plain- 
tUTs  intestate  while  walking  along  said  atreet,  ezerdaing  due  and  reaaonable 
care,  fell  Into  said  calveit  without  fault  or  neeligence  on  his  part,  reoeiring 
injuriee  from  which  h«  died ;  wherefore  plaintiff  claimed  damagea. 

^Id,  that  although  it  waa  fairly  inferable  from  the  allegatioaa  of  the  com- 
plaint that  the  decMsed  knew  of  the  dangerous  place  into  which  he  fell,  yet 
that  tbia  only  obliged  him  to  use  care  and  cautioD  proportioned  to  the 
danger  which  he  knew  to  be  in  his  way;  and  that,  ther^ore,  from  the  factL 
no  irresistible  presumption  of  contributory  negligence  arose  which  rendered 
the  complaint  demurrable. 

Where  one  claims  damages  for  injuries  caused  by  the  negligence  of 
another  no  presumption  arises  that  he  is  himself  free  from  fault,  in  order 
to  recover  ha  must  show  due  care  on  his  own  part.  Where  the  drcnmataucea 
point  just  as  much  to  the  negligence  of  tbe  pltuntiff  as  to  its  abaenoe,  or 
pc^t  in  neither  direction,  he  cannot  recover. 
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On  the  trial  of  the  causa,  the  complaint  in  which  ia  set  forth  above,  the 
evidence  showed  that  the  deceased  came  home  at  night  iu  great  pais  from 
an  injury  on  the  side  and  soon  after  expired.  His  wife  took  a  pair  of  his 
shoes  and  found  that  they  fittedimpresaiong  of  feet  in  the  soft  mud  of  the  cul- 
vert just  under  the  opening.  A  woman  pasaing  near  the  culvert  shortly 
before  deceased  came  home  heard  a  cry  of  pain  which  sounded  as  though  it 
came  from  the  culvert.  The  medical  experts  examined  testified  that  the 
death  of  plaintiff's  intestate  might  have  oeen  occasioned  by  a  fall  such  as 

Eluntiff  claimed  to  have  taken  place.  There  was  no  other  evidence  as  to 
ow  the  accident  occurred.  Bdd,  that  the  evidence  failed  to  disclose  the 
fact  that  the  deceased  had  exercised  due  care  and  prudence,  and  that,  there- 
fore,  plaintiff  was  not  entitled  to  recover. 

Whether  the  evidence  was  sufficient  to  enable  the  jnry  to  infer  that 
deceased  had  received  the  injury  which  caused  his  death  by  falling  into  the 
culvert  not  decided. 

Appbm.  from  the  Carroll  Circuit  Court. 
C.  B.  Stewart  for  appellant. 
Pollard  &  Applegate  for  appellee. 

Etxiorr,  J. — The  complaint  of  the  appellee  alleges  that  the 
appellant  is  a  corporation  owning  and  operating  a  line  of  railway 
extending  through  the  city  of  Delphi ;  that  the  corporation  cod- 
stmcted  a  ti-ack  acrose  Washington  street,  a  public  street  of  said 
city,  that  in  conetmcting  said  track  the  appellant  constrncted  a 
drun  and  culvert  under  its  track  in  said  street  at  a  point  where 
the  Btreet  was  crossed  by  said  track ;  that  the  drain  was  of  the 
depth  of  six  feet  and  of  the  width  of  five  feet ;  that  appellant 
negHgently  permitted  a  portion  of  the  culvert  across  said  drain  to 
remain  open  and  uncovered,  leaving  an  uncovered  space  of  such  a 
character  as  to  be  dangerous  to  those  who  travelled  upon  said 
street ;  that  the  appellee's  intestate,  Thomas  Branagan,  while 
walking  along  said  street  at  a  point  where  appellant's  track  crosses, 
and  "  while  exercising  due  and  reasonable  care,  and  without  his  fault 
or  n^Iigence  on  his  part,"  fell  into,  and  through,  the  opening  in 
the  said  culvert,  and  received  injuries  from  which  he  died.  It  is 
fairly  inferable  from  the  allegations  of  the  complaint  that  the 
deceased  knew  of  the  dangerous  place  in  the  highway,  and  that  he 
had  many  times  passed  and  repassed  the  spot  where  the  opening 
in  the  culvert  was  which  made  the  street  unstJe. 

It  is  contended  that  the  complaint  is  bad  because  the  deceased 
went  upon  the  highway  with  full  knowledge  of  the  existence  of 
the  dangerous  culvert,  and  that  he  was  therefore  guilty  of  contrib- 
ntory  negligence.  It  is  nndonbtedly  true,  as  counsel  assert,  in 
languagelxirTowed  from  a  very  old  case,  that,  "  a  man  must  not 
cast  himself  upon  an  obstruction,  whidi  has  been  made  by  the 
fault  of  another,  and  to  avail  himself  of  it,  if  he  do  not  himself 
use  common  and  ordinary  caution  to  he  in  the  right."  But  the 
rule  expressed  in  the  quotation  we  have  made  does  not  go  to  the 
extent  of  holding  that  knowledge  of  the  existence  of  a  dangerous 
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defect  in  a  highway  requires  a  traveller  to  keep  off  tlie  highway 
altogether.  If  the  danger  of  passing  is  eo  great  that  a  man  of 
ordinary  pmdence,  poesesaing  Knowledge  of  its  existence,  would 
not  attempt  to  pass  it,  then  it  might,  perhaps,  be  contribatory 
negligence  for  one  acquainted  with  tlie  location  and  character  of 
the  dangerous  spot  to  attempt  to  pass  in  close  proximity.  Knowl- 
edge that  there  is  a  defect  in  a  highway  making  it  dajigerous  to 
uttempt  to  travel  apon  it  does  not,  of  itself,  make  it  Diligence 
to  use  the  highway  carefully  and  cautiously.  Knowledge  of  tho 
existence  of  a  dangerous  place  does,  however,  make  it  mcnmbeot 
upon  the  traveller  to  use  care  and  cantionproportionate  to  the  dan- 
ger which  he  knows  lies  in  his  way.  The  fact  that  the  injured 
person  had  knowledge  of  the  daneerous  condition  of  the  higiiway 
IS  always  an  important  matter  for  consideration,  but  it  is  not 
always  sufficient  to  establish  contributory  negligence.  City  of 
Huntington  v.  Beers,  this  term;  Clayards  v.  Detliick,  12  Q,  B. 
439 ;  Seed  v.  Northfield,  13  Pick.  94;  Humphreys  v.  Armstrong, 
56  Pa.  St.  204;  Hutton  v.  Windsor,  34  Upper  Can.,  Q.  B.  487; 
Whittaker  v.  Baylston,  97  Mass.  273.  The  feet  that  the  complaint 
shows  that  the  appellee's  intestate  knew  of  the  dangerous  place  ia 
the  street  is  not  sufficient  to  overcome,  or  make  nugatory,  the 
explicit  averment  that  the  said  intestate  did  exercise  reasonable 
care  and  pmdenee,  for  it  may  well  be  true  that  he  did  exercise 
finch  prudence  and  care,  although  he  had  full  knowledge  of  the 
dangerous  defect  in  the  street  There  was  no  error  in  overmling 
the  demurrer  to  the  complaint. 

The  evidence  showed  that  appellee's  intestate  lived  abont  two 
hundred  yards  distant  from  the  culvert  where  appellee  alleges  he 
received  the  injuries  which  caused  his  death ;  that  he  left  his  home 
soine  time  between  six  and  seven  o'clock  on  the  evening  of  the 
accident ;  tliat  he  returned  between  seven  and  eight ;  that  mimedi- 
ately  npon  his  return  he  complained  of  his  left  side;  that  physicians 
were  sent  for ;  that  the  pain  was  so  great  that  the  physicians  were 
unable  to  make  an  exammation,  and  that  the  deceased  died  about 
nine  o'clock  the  same  night.  The  only  evidence  showing,  or  tend- 
ing to  show,  how  the  deceased  received  the  injury  from  which  he 
died  is  that  of  Mair  Branagan,  Jerry  Dillon,  Mary  Daily,  and  the 
physicians.  Mary  Branagan  says  she  ^ve  Jerry  Dillon  the  shoes 
of  the  deceased ;  and  Jerry  testified ;  "I  work  at  the  boot  and  shoe 
trade ;  I  went  to  the  culvert  in  question  about  an  hour  after 
Branagan's  death ;  I  found  tracks  in  the  culvert  and  measured 
them,  and  compared  the  measure  with  a  pair  of  shoes  I  got  at  the 
house;  they  seemed  to  agree.  The  bottom  of  the  culvert  was 
sand  and  clay  mixed ;  I  saw  other  marks  that  looked  like  hand 
marks,  but  I  cannot  say."  Mary  Daily  testified  that  she  was  oa 
the  street  on  the  night  of  Branagan's  death ;  that  when  not  far 
from  the  railroad  track  on  her  way  home  she  heard  some  one  cry 
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ont  ia  pain,  and  thooglit)  it  Boonded  like  a  call  for  heilp,  and  also 
that  the  cry  soraidea  aa  if  it  came  from  the  culvert.  The  phjsi- 
cians  testified  aa  to  the  death  of  Branafan ;  that  the;  made  a  post- 
mortem examination,  and  that  his  death  resulted  from  mptnre  of 
the  spleen.  Br.  Richardeon  said  that  there  was  a  small  mark  on 
the  heart  of  Brauagan ;  that  he  could  not  say  that  the  infliction  of 
the  injoiy  which  made  the  mark  caused  the  mptnre,  but  that  it 
might  possibly  have  done  so.  In  answer  to  a  qaestion  of  appellee's 
couuselasto  whether  a  perBou  falling  into  a  culvert  would  usely  ro- 
ceire  such  an  injury  as  that  which  caused  Branagan's  death,  he  said : 
*'It  might,  though  not  necessarily ;  my  judgment  is  he  fell  ag^st 
Bomethme."  The  testimony  of  Dr.  Smith,  who  aseisted  at  the 
autopsy,  IB  substantially  the  same  as  that  of  Dr.  fiichardson.  It  is 
earnestly  anpied  that  this  evidence  does  not  show  that  appellee's 
intestate  fell  through  the  culvert,  but  we  do  not  find  it  necessary 
to  decide  this  question,  for  we  think  the  evidence  is  plainly  insuM- 
cient  upon  another  material  point. 

The  deceased  knew  of  the  location  and  character  of  the  culvert 
The  dangerous  place  was  so  situated  with  reference  to  the  adjacent 
parts  of  the  highway  that  one  acquainted  with  the  cnlvert  and  its 
surrounding  might,  by  exercising  ordinary  prudence  and  care, 
readilv  have  passed  the  place  in  entire  safety.  There  is  not  a 
syllable  of  testimony  showmg  what  Branagan  was  doing,  or  how  he 
was  conducting  himself  at  the  time  be  received  the  injury  which 
caused  his  deaui.  If  it  be  granted  that  ^ere  were  circamstances 
from  which  it  conld  be  inferred  that  Branagan  did  receive  his 
injuries  from  a  fall  into  appellant's  culvert  there  are  certainly  none 
from  which  it  can  be  inferred  that  he  was  exercieiiig  reasonable 
eare.  Whatever  might  be  the  fair  inference  if  Branagan  had  been 
unacquainted  with  uie  cnlvert  and  its  surroundings,  it  cannot  be 
inferred, — as  against  the  facts  that  he  did  have  knon^edge,  and  that 
a  man  using  due  care  might  easily  have  travelled  the  highway  in 
safety — that  he  was  free  from  fault.  The  mere  fact  that  be  actoally 
felt  into  the  culvert  would  not  itself  supply  evidence  that  he  was, 
at  the  time  he  fell,  exercising  reasonable  care. 

There  is  no  presumption  uiat  one  who  claims  damages  for  in- 
iuries  caused  by  the  negligence  of  another  was  himself  free  from 
fanlL  In  Cardell  v.  N.  Y.,  ete.,  K.  E.  Co.,  75  N.  Y.  330,  it  is 
said :  "  Where  one  has  been  killed  by  the  negligence  of  another, 
the  circumstances  must  show  due  care  on  his  p^.  Where  the  cir- 
cumstances point  just  as  mnch  te  the  negligence  of  the  deceased  as 
to  its  absence,  or  point  in  neither  direction,  the,plainti£E  should  be 
nonsuited."  Wmrton  on  Negl.,  §  421.  In  Warner  v.  R.  E.  Co., 
44  N.  Y.  465,  the  court  used  tins  language :  "  It  is  the  duty  of 
the  plaintiff  to  prove,  and  the  right  of  the  defendant  who  is 
charged  with  negligence  causing  an  injury,  that  he  should  prove, 
by  satisfactory  evidence,  that  he  did  not  contribute  to  the  injury 
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by  any  negligence  on  liiB  part  This  pxwf  in  some  form  conBti- 
tnted  a  part  of  the  plaintiiFs  caofie.  It  cannot  be  preenmed  that 
the  plaintifi  is  free  from  fanlt."  It  is  onneeesaaiy,  however,  to 
maltiply  citations,  for  the  mle  has  been  long  and  finolr  settled  in 
thifi  State  that  the  evidence  must  show  that  the  plain tiffi  in  actions 
to  recover  for  an  injury  resnlting  from  the  negligence  of  another, 
was  himself  free  from  contributory  negligence. 

The  evidence  in  this  case  fails  entirely  npun  this  point  There 
is  not  simply  a  conflict  of  evidence  j  there  is  an  utter  failure  of 
proof.  There  is  neither  direct  testimony,  nor  circumstantial  evi- 
dence, tending  to  prove  that  the  appellee's  intestate  was  without 
fault. 

The  court  erred  in  overmling  appellant's  motion  for  a  new  trial. 

Judgment  reversed  at  costs  of  appellee. 


The  rule  oa  to  the  burdea  of  proof  with  regard  to  contributoi?  tiM;1igence 
diBera  m&teriallj  in  the  different  States  of  the  Union.  In  maoy  ofthem  it 
ii  held  that  Uie  buiden  ia  entirely  upon  the  defendant  to  prore  the  contribu- 
tory negUgeace.  Where  tbis  is  the  case,  no  eipreas  alle^tion  of  freedom 
from  auch  nt^Ugence  need  be  made  in  the  plAintiffB  complaint  or  declantjon. 
And  unleaa  tfie  state  of  facta  there  averred  by  him,  or  proved  at  the  trial, 
neceiaarily  ahowe  him  to  be  in  fault,  he  ha*  made  out  a  prima  fade  cue, 
provided  of  coprae  he  avera  or  ahows  n^ligence  on  the  part  of  the  defendant. 
Such  is  the  law  in  Alabama:  Smoot  •.  wetumpke,  M  Ala.  lit.  California: 
Oay  e.  Winter,  84  GaL  108;  BoUnaon  e.  Weatem  Fadflc  B.  R.  Co.,  48  Cal. 
409;  UcOullken  e.  Oentral  Pwafic  B.  B.  Co.,  50  CaL  7.  Eentncky:  Louia* 
ville  &  Nashville  R.  R  Co.  e.  Wolfe,  aupra,  p.  .  Maryland:  Froch  e.  P. 
W.  A  B.  B.  R.  Co..  8»  Hd.  574.  JGnneaota:  Hocum  e.  Weiderick,  33 
Hinn.  159.  Hiasouri:  Thompson  r.  North  Uo.  R.  Co.,  51  Mo.  190;  Hocka  e. 
Pacific  R.  R  Co.,  65  Ho.  84;  Bchenrmao  e.  Miaaouii  R.  Co.,  8  Mo.  App.  665. 
Kansas:  Eanaas,  etc,  R  Oo.  c.  Painter,  14  Kan.  87.  Hew  Jersey:  New 
Jersey  Eipreia  Co.  e.  Nichols,  83  N.  J.  L.  165,  8.  C.  88  N.  J.  L.  484.  Fenn~ 
aylvania:  Weiss  a.  Fenna.  K.  K.  Co.,  70  Pa.  St  887;  Penna.  R.  R.  Co.  e. 
Weber,  76  Pa.  St.  157,  B.  C.  73  Fa.  St.  37.  Wiscannn :  Frideaux  e.  Wneral 
Point,  48  Wis.  518. 

In  other  States  it  ia  held  that  the  plidntiff  ia  himself  bound  to  show  affirma- 
tively that  be  has  been  free  from  contributory  negligence.  He  must,  thM«- 
fore,  insert  a  special  allegation  to  that  effect  m  hia  complaint  or  declMMion, 
or  else  moat  set  forth  such  a  atate  of  facts  therein  as  will  clearly  show  that  hv 
was  without  fault.  The  same  remarks  hold  true  as  to  what  it  is  essential  for 
thepluntifl  to  prave  on  the  trial  of  the  cause. 

This  ia  the  law  in  Connecticut:  Beera  t>.  Housatonic  R.  R.  Co.,  10  Conn. 
066;  Park  v.  O'Brien,  38  CoQn.  880;  Fox  e.  QIastenbury,  30  Conn.  S04.  Dl- 
inols:  Galena,  etc.,  R.  R  Co.  e.  Fay,  16  111.  668;  Chicago,  etc,  R  Co.  e. 
Gregory,  5B  Bl.  379;  Eepperley  e.  Ramaden,  88  111.  S64.  Indiana:  Brana- 
ville,  etc,  R  R  Co.  e.  Dexter,  34  Ind.  411;  BraoaYille,  etc.,  R  R  Co.  «. 
Hiatt,  17  Ind.  103 ;  Pittsburg,  etc,  R  R  Co.  «.  Yinings'  Adm.,  37  Ind.  S18; 
Hathaway  «.  Toledo,  etc,  R  Co.,  46  Ind.  35;  Jackson  e.  Indianapolis R  R 
Co.,  47  Ind.  404;  Cincinnati,  Wabash  &  SCchigan  R  R  Co.  «.  Peters,  supra, 

£;  T.  C.  &  Bt.  Louis  Ry.  Co.  e.  Wright,  supra,  p.         ;  Toledo,  etc, 
B.  Co.  c.  Bransgan,  Admz.,  supra,  p.        .    Iowa:  Rosch  «.  Davenport, 
6  Iowa,  448;    Cailin  c  Cbioago  R  k  Co.,  87  Iowa,  816;  Pattsnon  e. 
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Borlingtoii,   etc.,  R.  Co., 

40  lowti,  S41 ;  Murphy  e.   Chicago,   etc, 

Perkins  •.  EMtern  R.  R.  Co.,  39  Me.  807;  Buzzell  «.  Laconia  Mfg.  Co., 

48  Ue.    118;   Gleason  •.   Bremen,   GO  Me.  333.     MaSBHchuBetta :   Lane  «. 

Orombie,  13  Pick.  177;  Gaynor  e.  Old  Colon;  R.  R.  Co.,  100  Maa.  308; 

Murphy  «.  Deane,  101  Mass.  45S;  Allyn  e.  Boston,  etc.,  R.Co.,  lOS  HBsa.77; 

Lane  v.  Atlantic  Works,  107  Haw.  174;  Prentiss  v.  Boston,  113  Mass.  48; 

Hinckley  e.  Cape  Cod  R  R.  Co.,  130  Uaai.  267.     Hichigan:  Detroit,  et«., 

R.  Co.  e.  Van  Bteinbuig,  17  Mich.  89;  and  Missiasippi:  Vickaburgv.  Hen- 

neaiy,  54  Hiss.  891. 

In  New  York  the  point  seems  to  be  unsettled.  The  following  comb  incline 
to  the  latter  of  the  vierrs  above  atated : 

Waraer  e.  N.  Y,,  etc.,  R.  Co.,  44  H.  Y.  465;  Ouirea  o.  Warren,  etc,  Mfg. 
Co.,  8B  N.  Y.,  1S3;  Burke  e.  Broadway,  etc.,  R.  Co.,  84  How.  Fr.  3^0;  Gil- 
lesjue  •.  Newborgh,  54  N.  Y.  408.  But  there  are  many  authorities  which 
point  in  the  opposite  direction. 

Johnson  e.  Hudson  River  R.  R.  Co.,  30  N.  Y.  05;  Robinson  v.  N.  Y.,  etc., 
R.  Co.,  as  Barb.  196;  Burton  •.  Hudson  River  R  R.  Co.,  IB  N.  Y.  348. 

The  recent  case  of  Show  t.  Jewett,  supra,  p.  ,  seems  to  indicate  that 
the  latter  line  of  authoritiea  is  now  regarded  with  greater  favor. 

See  also  upon  this  point  Barber  e.  Essex,  37  Vt.  03;  Bjde  «.  Jamaica,  27 
Vt.  448;  HUl  n.  New  Hauen.  87  Vt  501;  Walker  «.  Westfleld,  89  Vt.  340; 
Moore  e.  Shreveport,  8  La.  Ann.  MO;  Walker  e.  Hemm,  33  Tex.  B6;  Little 
Miami  R  R  Oo.  «.  Stevena,  90  Oldo,  415;  Railroad  Co.  e.  aiadnun,  16  Wall, 
401. 


Ltttlb  Book  asd  Ft.  Sioth  !Bt.  Co. 


Fanxhcbst,  Adx. 
(80  Arbmtm  B^potU,  871.     Notember  Term,  IBSO.) 

It  is  well  aettlad  that  "  one  who  la  injured  by  the  mere  nesiisence  of  an- 
other  cannot  recover,  at  law  or  equity,  any  compensation  for  the  injury  If  be, 
by  hia  own  or  his  agents'  ordinary  negligence,  or  wilful  wrong,  contributed 
til  produce  the  injury  of  which  he  complaina,  so  that  but  for  His  coucurring 
and  co-operating  fault  the  injury  would  not  have  happened  to  him;  exce|^ 
where  the  direct  cause  of  the  injury  is  the  omission  oltne  other  party,  after 
becoming  aware  of  the  injured  party^  negligence,  to  use  a  proper  degree  of 
care  to  avoid  the  consequences  of  such  n^ligence." 

It  is  within  the  discretion  of  the  circuit  court  to  require,  or  not,  the  jury 
to  find  specially  upon  particular  questions  presented  by  counsel  at  the  tnal. 

Appeal  from  Fnlaski  Circait  Conrt. 

Hon.  M.  L.  KioB,  Special  Judge. 
Clark  (&  Williams,  for  appellant : 

Appellant  only  bonnd,  nnder  the  circumstances  in  evidence,  to 
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avoid  malicious  or  reckless  injmy.  Johnson  «.  Boeton  &  Maine 
K.  R.  Co.,  125  Maee.,  78 ;  MoiriBsey  v.  Eastern  R.  E.  Co.,  126  Maaa., 

8  Cent  Law  Jonrnal,  385 ;  Malhern  v.  R  R.  Co.,  81  Penn.  St, 
366 ;  Wharton  on  Keeligence,  sec  388,  a ;  Shearman  &  Redfield  on 
ifeg.,  eece.  10,  11.  Faihire  to  have  Ugbt  in  front,  no  n^ligence, 
unless  the  accident  were  the  natural  and  probable  reei^  of  the 
omission.  Sh.  &  Red,  on  Neg.,  seca  6,  8  and  10  ;  Bellefontaine  R. 
R.  Co.  V.  Sneider,  18  Ohio  St.  399 ;  Greenland  v.  Chaplin,  5  Exch. 
243 ;  McGrew  v.  Stone,  53  Penn.  St.  436 ;  Wharton  on  l^eg.,  sec. 
97 ;  McGee  v.  Cairo,  9  Cent.  Law  J.  — . 

The  facts  being  nndispnted,  qnestion  of  Diligence  was  one  of 
law,  aod  conrt  should  have  directed  a  verdict  tor  defendant  Moi^ 
can  V.  Duffie,  9  Cent.  Law  J.  12 ;  ib.  102 ;  ProfEatt  on  Jaij  Trials, 
sees.  351,  352,  354 ;  64  Mo.  267 ;  ib.  484 ;  Shear.  &  Red.  on  Neg., 
see.  11 ;  42  Mo.  193 ;  27  Barb.  221 ;  11  Ired.  (N.  CJ  Law,  16 ;  ib. 
^7;  ib.  640;  Ired.  Law,  402;  1  Bosw.  357;  52  Penn.  St.  282. 
Omission  to  do  an  act  not  positively  enjoined,  not  subject  of  a  suit. 
Whart.  on  Neg.,  sees.  82,  388,  a;  125  Maafl.  75.  Even  if  law  had 
required  the  head-light,  omission  not  actionable  unless  it  caoGed  the 
inju^.  Wharton,  384,  and  cases  cited ;  40  K.  T.  9 ;  Shear.  &  Red. 
on  Neg.,  8,  13,  a. 

Not  necessary  to  show  contribntory  negligence,  until  positive 
negligence  first  made  out  against  defendant.  Tailing  that,  defend- 
ant entitled  to  verdict.  Shear.  &  Red.  on  "Seg.,  sec.  11,  and  cases 
cited ;  Morgan  v.  Duffie,  9  Cent.  Law  J.  — ;  OTionnell  ».  M.  T.  R 
R  Co.,  8  ib.  414;  9  ib.  102;  9  Mo.  113;  4  Otto,  278,  284:  21 
Wall.  448 ;  22  ib.  121 ;  11  Howard,  373 ;  10  Wall.  637 ;  5  Otto, 
697 ;  9  ib.  201 ;  H  Mo.  114 ;  26  ib.  202 ;  40  ib.  131 ;  36  ib.  484 ; 
64  Mo.  267 ;  58  Maine,  389 ;  9  Otto,  272 ;  18  N.  Y.  425 ;  24  ib. 
483 ;  25  Mich.  274 ;  53  Penn.  St.  436 ;  7  Otto,  319. 

On  general  question  of  negligence :  Shear.  &  Red.  on  Neg., 
sees.  26,  26,  482,  493 ;  26  Ark.  3,  6 ;  10  Men  &  WelL  546  :  4  Ind. 
(96)  App. ;  1  Abb.  N.  Y.  (Brooks  v.  Buf.  &  Niagara  Falls  R.  R.)  ; 

9  Ind.  397 ;  3  Ohio  St  172 ;  47  111.  408 ;  2  Dn  Val,  114 ;  43  Mo. 
380 ;  43  N.  T.  75 ;  4  ib.  349 ;  47  Penn.  St.  300 ;  2  Neb.  319  ;  81 
Penn.  St.  366 ;  13  lU.  585  ;  46  ib.  74 ;  45  Iowa,  29  ;  Wharton  on 
Neg.,  sec.  388,  a ;  125  Mass.  75  ;  Morrissey  v.  Eastern  R.  R.  Co., 
126  Mass. —;  64  Mo.  267;  47111.408;  ib.414;  96  Mass.  429;  3 
Thompson,  etc  (N.  T.)  513 ;  1  Hun,  417. 

JuiT  should  have  found  specially  npon  intem^tories  propounded 
by  defendant  (Gantt's  Digest,  sec.  4679),  and  special  verdict  con- 
trols. 33  Mich.  251 ;  43  Ind.  553  ;  20  Kan.  14  ;  18  ib.  195  ;  53 
Ind.  176 ;  54  ib.  487 ;  13  Ct.  of  Claims  (N.  S.)  565  ;  76  N.  C.  10  ; 
52  Ind.  505 ;  45  ib.  67 ;  47  ib.  461. 

M.  W.  Benjamin,  for  appellee : 

Negligence,  a  question  for  the  jury.    Miss.  Cent.  R  R.  Co.  v. 
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Mason,  61  Miss.  334;  End.  v.  St.  Paul,  22  Minn.  448;  56  Ga. 
457:  34  ib.  330 ;  83  lU.  415. 

Tnis  court  will  not  reverse  on  weight  of  evidence,  even  in  favor 
of  preponderance.    Ark.  Eepte.  (paeeim). 

First  and  second  iustmctions  given,  based  on  Barker  &  Wife 
«.  L.  R  &  Ft.  S.  R.  R.  Co.,  33  Ark.  350.  Third,  of  similar 
import. 

QroBB  negligence  not  in  qaestion.  Koad  bonnd  to  nse  ordinary 
care.  33  Ark.  350 ;  50  Mo.  465  ;  60  ib.  477 ;  5  Mo.  App.  435. 
To  keep  proper  watch,  snch  as  pmdence  wonld  dictate :  Cases 
Bnwa,  and  13  Bosk  122. 

Farther,  as  to  negligence  being  matter  of  fact  17  Wallace,  660 ; 
60  Oft.  441;  22  ^nn.  443;  36  ea.437;  34  ib.330;  31  Mies. 
234 ;  83  Bi.  205. 

See.  4679  of  Qantt's  Digest  discretionary  with  the  jadge. 

TTjpwTaoy  X — This  was  an  action  by  Mary  Fankhnrst,  adminis- 
tratrix of  William  H.  Fankhnrst,  agunst  the  Little  Bock  and  Fort 
Smith  Gy.  Co.  for  causing  the  deat£  of  her  intestate  by  the  negli- 
gent management  of  its  train. 

The  defence  was  that  the  death  of  the  deceased  was  occasioned 
by  his  own  negligence  and  not  by  that  of  the  defendant. 

There  was  a  verdict  for  the  plaintiff  for  $1,685.  The  defendant 
moved  for  a  new  trial,  and  the  motion  being  overrnled,  appealed. 

It  appears  from  the  evidence,  which  was  m  no  material  part  con- 
flicting, that  the  deceased,  who  lived  on  or  near  the  defendant's 
road,  about  eight  miles  from  Little  Rook,  had,  on  the  day  of  the 
accident,  whi^  was  the  foarteenth  of  October,  1876,  been  to  Little 
Rock,  and  was,  when  it  happened,  on  his  way  home.  He  was 
walking  on  the  railroad  tracK  on  which  was  a  well  worn  path  and 
was  drunk  and  staggering,  and  when  within  abont  four  miles  of 
his  home,  and  abont  dark,  he  fell  and  lay  npon  the  track,  and  a 
passing  conetraction  train,  abont  8  o'clo<^  in  the  evening  ran  over 
and  kuled  him. 

The  TOgnl*r  train  had  passed  some  time  before  he  fell  npon  the 
track.  The  eonstraction  train  was  slowly  backing  down  from  Wai^ 
ren  station  to  Argenta,  and  frequently  stopping  to  distribute  timbers 
along  the  track.  The  tender  was  in  front  of  the  engine,  and  there 
was  no  light  on  the  tender  or  in  front,  except  from  the  engine  Are 
and  spar^  which  could  be  seen  in  front,  ont  was  somewhat  ob- 
fitmcted  by  the  tender,  and  the  night  was  dark  and  clondy,  but  the 
train  ooufd  be  heard  a  quarter  of  a  mile,  and  seen  some  distance, 
and  in  ample  time  to  allow  a  person  on  the  track  to  get  off  before 
itrasaed. 

There  was  where  the  deceased  was  killed  do  croesing  or  pnblic 
way  over  the  track,  and  no  one  on  the  train  saw  the  deceased  on 
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the  track,  or  Imew  of  his  being  rnn  over  and  killed  nn^  the  next 
morning. 

The  plaintiff  asked  the  following  inBtmctioDB  to  the  jniy,  which 
the  court  K&^s  against  the  objection  of  the  defendant : 

"  1.  Railroad  companies,  owiDg  to  the  dangerous  character  of  the 
buBiueee  they  engage  in,  are  held  to  the  greatest  care  in  the  opera* 
tion  of  their  loconiotirea  and  machinery,  and  if  yon  find  from  the 
evidence  that  the  defendant's  agente  or  servants  in  mimiiig  the 
locomotives  and  cars  failed  to  nse  such  care  or  caution,  yoQ  will 
find  for  the  plaintiff,  if  yon  farther  find  that  the  deceased  was  killed 
by  the  defendant's  cars  when  the  killing  might  have  been  pre- 
vented by  the  use  of  such  diligence,  and  without  his  negligence 
being  the  proximate  canse. 

"  2,  If  you  believe  from  the  evidence  that  the  deceased  was  in 
fault  in  walking  on  defendant's  track,  and  while  walking  on  it  was 
killed  by  the  defendant's  engine  or  can,  bat  that  defendant's  agents 
were  aware,  or  ought,  by  the  use  of  ordinary  diligence,  to  nave 
been  aware  of  the  fact,  that  he  was  on  the  track  in  time  to  avoid 
killing  him  by  the  use  of  reasonable  diligence,  the  failnre  to  ase 
such  diligence  alone  must  be  considered  the  proximate  cause  of  the 
injury:  and  ia  that  event  yon  should  find  for  the  plaintifF. 

"  3.  If  the  defendant  knowingly  permitted  its  track  to  be  used 
as  a  foot-path  by  the  public  gen^u^l;  for  years,  and  made  no  objec- 
tion to  its  being  bo  used,  sn(m  permiseion  or  acquiescence  required 
the  defendants  to  use  ordinary  care,  prudence  and  diligence,  at  all 
times,  in  running  its  engines  and  cars,  to  avoid  injury  to  footmen 
thus  upon  its  track ;  and  if  you  believe  that  the  defendant  failed  to 
use  ordinary  care,  prudence  and  diligence,  to  avoid  injnrv  to  the 
deceased  while  thus  upon  its  track,  you  will  find  for  the  plaintifF." 

The  first  contained  an  ambiguous  expression  which  rendered  its 
meaning  uncertain  and  may  have  misled  the  jury. 

WhiHt  it  is  true  that  greater  care  is  demandea  of  a  railroad  com- 
panv  in  the  operation  of  ita  locomotives  and  trains  than  is  required 
in  tne  use  ana  control  of  leas  ponderous  and  dangerous  agencies, 
yet  toward  strangers  or  persons  to  whom  the  company  has  assumed 
no  direct  obligation  or  duty,  it  is  but  that  ordinary  care  which  a 
sensible,  prudent  man  would  take  under  all  the  circumstances  of 
each  particular  case.  As  remarked  by  Mr.  Justice  Eakin,  in  the 
case  of  the  St.  Looia,  Iron  Honntain  and  Southern  By.  Co.  «. 
Freeman,  ante :  "  This  ordinary  care  imposed  upon  railways  to  be 
exercised  by  their  employeee,  varies  with  the  circumstances,  and 
the  subject  matter  endangered.  For  example,  ordinary  care  would 
require  more  precaution  m  running  througn  the  streets  of  a  villige, 
or  populous  neighborhood  at  night  than  through  vast  outlying 
forests  or  prairies  in  daylight,  ana^it  is  the  instinct  of  humanity,  as 
well  as  a  rule  of  law,  that  everywhere  ordinary  cai-e  requires  more 
precautions  against  endangering  the  lives  of  persons  than  of  cattle ; 
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still  it  is  ordinary  care  in  each  case ;  which  means  ench  care  ob  per- 
eons  of  ordinary  prudence  would  UBe  in  eimilar  circnmstances.  St. 
Louis,  Iron  Honntain  and  Southern  Ry.  Co.  v.  Vincent,  ante ; 
Little  Rock  and  Fort  Smith  Ey.  Co.  v.  Barker,  33  Ark.  350 ;  Isabel 
V.  Hannibal  and  St  Joseph  K.  K.  Co.,  60  Mo.  475 ;  Brown  v.  Han- 
nibal and  St.  Joseph  R.  R.  Co.,  50  Mo.  461 ;  Brand  r.  Schenectar 
dy  and  Troy  R.  E.  Co.,  8  Barb.  368 ;  Shear.  &  Redf.  on  Neg., 
sec.  7. 

It  is  the  well  settled  doctrine,  as  laid  down  in  Shearman  &  Red- 
field  on  Negligence,  that  "  one  who  is  injured  by  the  mere  n^li- 
eence  of  another  cannot  recover  at  law  or  eqnity  any  compensation 
for  his  injury,  if  he  by  his  own  or  his  agent's  ordinary  negligence 
or  wilful  wrong  contributed  to  produce  the  injury  of  whiSi  he 
<K>mpIdns,  so  that  but  for  his  concurring  and  co-operating  fault,  the 
injury  would  not  have  happened  to  him,  except  where  the  direct 
cause  of  the  injury  is  the  omission  of  the  other  party,  after  becom- 
ing aware  of  the  injured  party's  negligence,  to  use  a  proper  degree 
of  care  to  avoid  the  conaequencea  of  such  n^ligenoo."  Shear.  & 
Redf.  on  Neg.,  sec.  25 ;  Whar.  on  Neg.,  sees.  300,  and  388,  a ;  St. 
Lonis,  Iron  Mountain  and  Southern  Ry.  Co.  v.  Freeman,  supra ; 
Harvey  v.  Rose,  26  Ark.  3 ;  Brand  v.  Scnenectady  and  Troy  R.  R. 
Co.,  supra ;  Johnson  v.  Boston  and  Maine  R.  R,,  125  Mass,  73 ;  Mor- 
riesey  ».  Eastern  R.  R.,  126  Mass.  377 ;  Evansville  and  Crawfords- 
ville  R.  R.  Co.  t.  Hiatt,  17  Ind.  102;  State  v.  Railroad,  supra; 
Isabel  V.  Hannibal  and  St.  Joseph  R.  R.  Co.  supra. 

Though  we  think  there  was  negligence  in  the  defendant,  in  not 
having  a  light  upon  the  tender  and  a.  lookout  in  front  (for  cattle  or 
stock,  if  not  persons,  might  be  anticipated  to  be  on  the  track),  yet 
the  deceased's  own  negligence  in  being  voluntarily  on  the  track, 
and  from  intoxication  unable  to  get  out  of  the  way  of  the  train, 
was  the  proximate  cause  of  his  death.  Tlie  second  and  third  in- 
structions therefore  did  not  state  the  law  correctly. 

The  defendant  also  asked  instmctions  substantially  the  converse 
of  those  given  for  the  plaintiff,  the  refusal  to  give  which  was  a 
ground  of  the  motion  for  a  new  trial ;  but  as  the  questions  raised 
by  them  are  sufficiently  answered  in  what  we  have  said  in  regard 
to  those  given  for  the  plaintiff,  it  would  be  useless  to  notice  them. 

The  conrt  was  asked  by  the  defendant  to  require  the  jnry  to  find 
specially  upon  particular  questions  of  fact  stated,  which  the  court 
declined  to  do,  and  its  refusal  was  made  another  ground  of  the  mo- 
tion for  a  new  trial. 

We  are  of  the  opinion  that  the  matter  was  within  the  sound 
'discretion  of  the  court,  and  it  might,  or  might  not,  as  it  deemed 
best,  submit  the  questions  to  the  jnry.  The  language  of  the  pro- 
visions of  the  Code  under  which  the  application  was  made  is  as 
follows : 

"  In  all  actions  the  jury,  in  their  discretion,  may  render  a  general 
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or  special  verdict,  bnt  may  be  reqnired  by  the  court,  in  any  case 
in  which  they  render  a  general  Terdict,  to  find  specially  upon  par- 
ticolar  questions  of  fact  to  be  stated  in  writing."  Gantt's  Digest, 
see.  4697. 

Snch  requirement  may  be  very  proper  in  eome  cases,  bnt  wholly- 
nselees  and  onneceBaary  in  othets,  and  only  the  coort  trying  the 
case  can  judge  of  the  expediency  of  it. 

For  the  error  in  giving  the  plaintiff  b  instructions  the  judgment 
is  reversed,  and  the  cause  remanded. 

Boe  Dot^  TOL  8,  p.  17. 
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1.  In  ft  salt  to  «atoK»  the  iBsniDg  of  bonds  by  a  monidpitUty  for  ita  use,  the 
huTden of  proof  is  npon  the  railroaacompanj  to  show  afBrmatively  that  the  issue 
of  the  bonBa  wu  antborized  hy  a  vote  of  the  people,  had,  pnnuant  to  a  law  pro- 
Tiding  therefor,  prior  to  the  adoption  of  the  present  constitution,  and  the  law 
nnder  which  the  election  Is  held  must  be  aubstantiBllT  complied  with,  or  the  elec- 
tion will  confer  no  aulhoriCj.    Chicago,  elo.,  R  R  Co.  e.  Malloiy,  189. 

S.  Where  a  law  for  an  election  to  determine  whether  a  aul^ription.  etc., 
shall  be  made  bj  a  town  to  aid  a  railroad  corporatioD,  provides  that  "  such  elec- 
tion shall  be  held  and  conducted,  and  returns  thereof  made,  as  is  provided  b;  the 
Township  Organization  law  in  towns  organized  under  said  law,  "an  election  held 
on  the  Question,  as  in  the  case  of  an  orainarf  town  meeting,  presided  over  by 
one  moderator  only,  with  oalj  one  clerk,  is  void,  and  will  confer  no  authority  to 
issue  the  bonds  of  the  town.  Buch  a  provision  requires  the  election  to  be  held 
by  three  judges  and  two  clerks,  as  in  general  elections.  The  words  "town 
meeting,"  and  tlie  word  "election,"  as  used  in  the  Township  Organization  law, 
are  not  convertible  terms.    Id. 

3.  The  words  "town  meeting"  liave  a  deflaite  and  well  settled  meaning  in  the 
Township  law,  and  are  always  used  U>  describe  the  annual  town  meetings  of  the 
electors  of  the  town  for  the  purpose  of  electing  town  oEScera,  and  transacting 
iuch  other  business  as  tbe  electors  are  authorized  to  tnnsact,  or  special  meetings 
of  the  electors  for  such  purposes  called  pursuant  to  law.  Such  meetings  are 
clearly  distinguishable  from  "  elections,"  when  there  is  no  other  business  trans- 
acted out  to  elect  officers.    Id.  . 

4.  The  act  of  Missouri,  of  January  4,  1860,  authorizing  the  inhabitants  of  a 
certun  "strip  of  country"  to  subecritK  to  the  stock  of  a  railroad  passing 
through  it,  and  to  levy  a  lax  to  pay  the  aubecription,  does  not  anthorize  the  issu- 
ing of  bonds  to  pay  such  subocnption  by  so  anticipating  tiie  tax.  Ogdeo  v. 
Daviess  Co.,  1«. 

B.  Neither  tbe  act  of  March  8,  1868,  amended  March  2i.  1870,  authorizhig 
"municipal  townships"  to  pay  former  subscriptions  to  railroad  stock  in  bonds, 
nor  the  act  of  Uarch  24,  1S68,  authorizing  "  counties,  dtiee  and  towns"  to  do 
the  same,  authorizes  the  issue  of  the  above-mentioned  bonds,  at  these  ads  appiv 
only  to  such  public  corporations  as  entireties,  and  not  to  a  "  strip  of  country'' 
containing  the  aggregatiou  of  many  parts  of  such  townships,  etc.    Id. 

e.  The  iKue  o7  such  be    "    "' ..  .  ,_  i       ,     ,. 
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T.  There  can  be  no  boiu-flde  holder  of  town  bonds  within  tbe  meaning  of  the 
law  applicable  to  negotiable  paper,  aa  tbej  can  odIt  be  Issued  by  virtue  of  spe- 
cial authotity  conferred  b^  some  statute,  and  are  only  bindin^upon  the  town 
when  iMaed  in  the  way  pointed  out  by  the  statute.     Csgwin  d,  Hancock,  150. 

a.  All  peraoDS,  therefore,  taking  euui  bonds  are  chai^^ble  with  knowledge  o( 
the  statute  under  which  they  weie  issued,  must  see  to  it  iliat  its  proTisiona  were 
complied  with ;  and  in  the  absence  of  some  pmTision  making  the  action  of  the 
office  or  agents  of  the  town  binding  and  conclusive,  the  fact  tLat  the  holder  of 
soch  bondB  purehaaed  for  value  and  in  good  faith,  does  not  preclude  the  town 
from  showing  that  they  were  illegally  issued.     Id. 

a.  Under  the  ptoTisioos  of  the  act  of  1966  (^  2,  chap.  S98.  K.  ¥.  L.  of  188Q 
authoriaing  cer^ln  towns  to  subscrilie  for  the  slock  of  the  N.  Y.  and  0.  H.  R 
R.  Co.,  and  to  issue  bonds  for  moneys  borrowed  to  pay  therefor,  provided  tbe  con- 
sent in  writing  of  a  majority  of  the  taz-payets,  owning  more  than  one-lialf  of  the 
taxable  property  of  the  town  shall  Qrat  have  been  obtained,  and  provided  that  llie 
fact  that  such  majority  has  been  obtained,  "  shall  be  prov«i  by  affidavit,  in 
writing,"  of  one  of  certain  specifled  town  officers,  and  declaring  tliat  such  affi- 
davit "  or  a  certified  copy  thereof  shall  be  evidence  of  ilie  facta  therein  con- 
tained." the  affidavit  is  not  concluwve,  but  only  prima-facie  evidence  of  the 
facts  and  mav  be  disputed.     Id. 

10.  JLcconun^y  held,  in  an  action  to  recoverthe  amount  due  upon  certain  in- 
terest coupons  cut  from  bonds  issued  by  railroad  commissioners  appointed  for 
defendant  under  said  act,  and  which  had  been  purchased  for  value  and  In  good 
faith,  that  defendant  was  not  precluded  by  an  ^davit  of  its  assessor  from  show- 
ing that  in  fact  tbe  consent  of  a  majority  of  the  tax-payers  of  tbe  town  had  not 
bwn  obtained.    Id, 

11.  Tbe  court  is  inclined  to  hold  that  the  act  of  February  28,  1869,  amenda- 
tory of  tbe  charter  of  the  Dlinois  Bouth-eastem  By.  Co.,  in  so  far  as  it  autlio- 
rites  towns,  etc,  along  or  near  the  route  of  the  road  to  subscribe  to  tlie  Stock  of 
the  company,  or  make  donations  and  issue  bonds  therefor,  is  in  violation  of  sec- 
tion 38,  art.  8,  of  the  constitution  of  1848.  which  declares  that  no  private  or 
local  law  aliall  embrace  more  than  one  subject,  which  shall  be  expressed  in  the 
Utle.    Wekh  v.  Post,  158. 

U,  Making  donations  to  railway  companies  and  issuing  interestbearing  bonds 
in  payment  Uiereof,  are  not  among  the  usual  or  impH^  powers  posB^sed  by 
municipal  corporations,  and  without  express  power  given  by  statute  to  issue 
such  tmnds  llwy  will  be  void  in  the  hands  of  any  and  all  persons.    Id. 

IB.  Where  a  ndlway  charter  authorised  any  mcorporaled  city  or  town  on  the 
line  of  the  proposed  road  to  make  donations  to  the  company,  not  exceeding 
(10,000,  to  be  paid  by  immediate  taxation,  givine  no  power  to  issue  bonds  in 
payment,  and  an  amendment  to  the  charter  namea  villages,  counties  and  town- 
ships as  corpcnaUons  to  which  power  was  given,  on  a  vote  of  the  people,  to 
ma&e  donations  to  the  proposed  railroad,  and  to  issue  interest- bearing  bonds  in 
payment  thereof:  Said,  that  txinds  issued  by  an  incorporated  town  after  the 
passage  of  the  amendatory  act  of  1868,  u^navotefor  a  donation  to  the  railway 
company,  were  illegal  and  void,  being  issued  without  sanction  of  law.  Tbe 
TOTU  town  bein^  omitted  from  the  act  autborizlDg  the  issue  of  bonds,  cannot  be 
supplied  by  judicial  construction.     Id. 

li.  While  it  may  be  that  a  court  of  ch 
nicipal  bonds  void  which  are  held  by  noi  .  ^  . 

yet  the  court  has  jurisdiction  as  to  any  such  holder  who  appears  and  c 
the  bill  on  its  merits,  and  also  to  enjoin  tbe  local  officers  from  the  collection  of 
fauea,  to  pay  such  bonds  or  tbe  interest  thereon.    Id. 

IS.  The  racital  in  the  entry  of  a  board  of  county  commissioners,  ordering  an 
election  in  a  township  upon  a  peUdon  therefor  to  vote  aid  for  the  constraction 
of  a  railroad,  "and  proof  being  tnade  that  twenty.flve of  the  petitionen are 
freeholders  of  Clinton  township,  is  sufficient  to  show  that  such  board  found 
that  the  petition  was  signed  by  twenty-five  freeholders  of  the  particular  town- 
ohip  of  theii  own  county,  and  the  mere  fact  tliat  such  recital  was  interpolated 
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after  the  other  parti  of  the  entrv  bad  been  comnleted  does  not  aSect  the  tsMIIj 

of  the  eotrv  or  the  part  InteTpolated.     Goddara  e.  Btockmao,  163. 

16.  WhiiB  it  ia  the  better  pmetlce  that  the  record  of  the  proceedlngi  of  a 
board  of  county  cttmmissioners  abould  be  eigned  bj  the  memberB  thereof,  yet 
QDBigned  orders  of  tbe  board  are  not  void,  and,  nheu  properly  signed  within.  & 
reasonable  time,  become  valid  from  the  time  when  made.    Id. 

17.  A  petition  asking  for  an  appropriation  to  aid  in  the  conatraction  of  a  rail- 
road it  not  Invalid  for  the  reason  that  it  doee  not  ask  for  the  annexisK  of  condi- 

'_  tions  to  the  appropriation.  The  act  of  March  8.  1878,  Acta  187fl,  p.  46,  enables 
petitioners  and  voters  to  annex  conditions  to  appropriations,  but  does  not  com- 
■  pel  them  to  do  so  if  they  do  not  deaire  anj'  conditions.     Id. 

18.  While  the  law  for  contesting  elections  is  not  applicable  to  elections  held 
for  the  purpose  of  voting  nid  for  the  construction  of  a  railroad,  yet  the  board 
of  county  commissioners  has  the  right  to  go  behind  the  canvass  of  the  vote  and 
inquire  uto  tbe  truth  of  the  return  made  by  the  canvasseis;  and  any  individual 
interested  may  appear  before  the  board  and  contest  the  result  of  the  election. 


and  if  aggrieved  at  their  decision  may  appeal  to  the  circuit  court,  and  ii 
—ay  the  validity  of  the  result  of  snch  election,  as  to  the  legality  of  tbe  voie« 
Mt,  may  be  contested,  but  not  by  a  suit  to  enjoin  the  collection  of  the  tax 


levied  in  pursuance  thereof.    

19.  If,  In  such  case,  the  one  per  cent  levied  for  tbe  current  year  amounted  to 
less  than  one  half  of  the  amount  of  the  donation  asked,  the  remedy  therefor  is 
by  oppeal  from  the  order  whereby  the  levy  was  made.     Id. 

90.  The  recital  in  the  record  of  the  order  of  the  board  of  commisaionerfl  mak- 
ing such  an  appropriation,  that  "  it  is  hereby  ordered  that  a  special  tai  of  ona 
per  cent  ....  be,  and  tbe  same  is  hereby  levied,  ...  for  tbe  purpose  of  rais- 


uig  one-half  of  the  amount  specified  in  said  petition,"  is  a  sufficient  granting  of 
the  prayer  of  tbe  petition.    Id. 

SI.  If,  In  making  the  levy  for  such  donation,  certain  taxable  property  of  ths 
township  was  omitted  from  tbe  assessment,  the  tax  upon  all  other  property  that 
has  been  assessed  is  not  thereby  rendered  Invalid.     Id. 

SS.  Where  bonds  of  a  corporation  which  have  passed  into  the  hands  of  a  bona 
fide  holder  recite  on  their  face  that  all  the  conditions  precedent  to  their  lawful 
issue  have  been  complied  with,  this  recital  ia  conclusive  and  tending  on  the  cor- 
poration.   Co.  of  Clay  e.  Society  for  Savings,  170. 

8S,  The  want  of  performance  of  conditions  precedent  is  a  matter  of  defenco 
for  the  corporation  to  allege  and  prove,  In  case  of  sidt  on  the  bonds.    Id. 

H.  Tbe  general  statute  of  Illinois  of  Kovember  6. 1846,  in  relation  to  conn^ 
subscriptions  to  inilroad  stock,  is  not  repealed,  so  far  as  it  concerns  the  Illinois 
Bouth-eastem  By.  Co.,  by  section  7  of  (be  act  of  February  36, 1967,  to  incor- 
porate that  company;  i.e.,  by  these  two  acts  a  countv  is  not  forbidden  to  sub- 
scribe to  the  capital  stock  as  well  as  to  make  a  aonation  to  the  said  com- 
pany.   Id, 

St.  Nor  are  the  above  acts  repealed,  so  far  as  thev  concern  the  said  company, 
by  section  10  of  tbe  amendatory  act  of  February  ii,  1869.    Id. 

Se.  Where  a  donation  bv  a  county  to  a  railroad  had  been  voted  and  the  dona- 
tion made  on  the  books  of  the  railroad  previous  to  1870,  and  the  company  had 
by  that  lime  partly  done  the  work  required  by  the  county  as  a  condition,  this 
created  a  contract  netween  the  railroad  and  the  countv;  and  the  bonds  issued 
After  1870  to  carrr  out  that  contract  are  not  Invalidatea  by  the  provisions  of  the 
Illinois  Constitution  of  1870  forbidding  such  subscription.    Id. 

ST.  Tbe  payment  of  Intereat  on  its  bonds  for  a  long  period  is  a  waiver  by  the 
corporation  of  irregularities  in  their  issue,  when  lued  on  by  a  bona  fide  holder 
for  value.    Id. 

SI.  Section  7  of  chapter  90  of  the  Kansas  Iaws  of  1870,  p.  90  (and  of  dutpter 
84,  Oomp.  Laws  of  1879,  pp.  796,  797),  so  far  as  it  attempts  to  divert  any  portion 
of  the  general  county  tax  or  general  township  tax  to  the  payment  of  a  certain 
class  or  township  railroad  bonds,  is  void,  being  in  contravention  of  section  4 
of  article  11  of  the  conailiution.  which  provides  that  "  no  tax  shall  be  levied 
flxcept  In  pursuance  of  a  law,  which  shall  distinctly  state  the  object  of  the  same; 
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to  which  object  onlr  such  tax  shal]  be  •pplied."    N&tioiial  Bank  v.  Baitter,  181. 
n.  Under  the  IllinoU  constitution  of  1b48,  the  lu^ialature  could  properlj  con- 
fer upon  a  city  the  power  lo  Incur  IndebtediieaB  and  iasue  Ita  bonda  for  a  corpo- 
nt«  purpoae,  without  any  rote  of  the  people,  but  it  could  go  no  further.    '' 


could  not  compel  a  city  or  Incorporated  town  to  incur  a  debt,  nnleaa  the  lariala- 
Uve  department  of  the  city  or  town  aaw  proper  to  do  lo.  Chicago,  etc,  R.  R. 
Co.  «.  Aurora.  ISl. 


SO.  Where  an  act  conferring  power  upon  a  city  council  to  incur  an  indebted- 
neaa  and  isaue  ita  bonds  therefor  ia  silent  in  regud  to  the  time  when  the  bonds 
shall  be  nuula  payable,  and  in  regard  to  the  terms  and  condittons  upon  which 
they  shall  be  payable,  such  matien  will  be  left  to  the  dty  and  the  person  to 
wlkom  the  bonds  are  to  be  Issued,  to  be  settled,  and  when  screed  to,  the  dty 
may  make  the  payment  of  aacb  bondi  depend  upon  conditwns  mutually  at- 
eented  to.    Id. 

81.  Where  a  bond  contains  two  conditiona,  one  authorized  by  law  and  good, 
and  the  other  nnanthorlied  and  bad,  and  the  conditions  are  in  their  nature 
severable,  the  latter  may  be  rejected  and  the  other  held  good  and  the  bond  stts- 
lained.    Id. 

SS,  The  dty  of  Aurora,  under  an  act  of  the  legialature  auQiori^ng  it  to  issue 
its  bonda  as  a  donation  to  a  railway  company  to  secure  the  location  of  its 
machine  shops  in  the  dty,  passed  an  ordinance  for  the  issue  of  Bu<^  bonds,  to 
be  cooditioned  that  iMtb  the  prindpal  and  interest  should  be  paid  out  of  moneys 
to  be  raised  by  special  tax,  to  be  iBTled  and  collected  of  proper^  in  the  east 
dlrision  of  the  city,  and  that  If  such  a  tax  could  not  be  WbUt  aseeased,  the 
obllEees  nhould  procure  the  paseage  of  a  law  authoridnr  the  levy  of  such  a 
spedal  tax,  and  that  if  any  of  the  conditions  were  not  fulDUed,  tlie  bonds  should 
he  void,  tinder  this  ordinance  the  city  issued  her  bonds,  conditioned  as  the 
ordinance  required.  It  was  contended  by  the  holder  of  the  bonds,  that  the 
condition  being  Toid,  for  the  reason  the  dty  could  not,  under  the  constihitjoa, 
levy  and  collect  a  spedsl  tax  except  over  its  entire  territory,  therefore  the  bonds 
were  payable  as  though  there  was  no  condition;  EM,  that  the  conditions  were 
such  as  the  dtr  bad  &e  right  to  impose,  and  it  being  the  intention  of  tlie  parties 
that  they  should  not  be  obUgalory  if  the  conditiona  could  not  be  performed,  the 
bonda  were  not  collectable.    Id. 

t>.  In  the  conatmcUon  of  all  written  contracts,  the  controlling  conslderatioa 
always  is  to  arrire  at  the  intent  of  the  parties,  and  in  dolne  this  every  part  of 
the  iustmment  la  to  be  considered  and  proMrly  weighted.  Bo  the  condition  of 
a  bond  msj  be  considered  to  explain  the  obligatory  part.    Id. 

S4.  In  actions  brought  to  restrain  defendants  from  transferring,  and  to  com- 
pel the  cancellation  of  bonds  issued  by  pl^ntiff  under  the  act  of  1869  (diw. 
814,  N.  T.,  L.  of  18S9).  authoridng  it  to  subscribe  for  stock  of  the  C.  L.  R.  B. 
Co.,  it  appeared  that  revocations  of  consents  of  tax-payers  of  the  town,  exe- 
cuted and  acknowledged  with  the  same  formalitieB  as  the  consents,  were  deliv- 
ered to  the  aaseesors  while  they  had  the  consents  before  them,  and  before  they 
had  acted  upon  them,  and  that  the  residue  were  insuffldent  to  constitute  tlie 
majority  required  bv  the  statute;  also  that  the  assessors  disregarded  the  revoca- 
tions and  wrongfully  made  and  filed  the  etatutory  affidavit  HM,  that  the 
omisdoo  to  file  the  revocations  did  not  render  them  ineffectual;  that  their 
delivery  made  them  effectual  and  withdrew  from  the  assesBois  the  authority  to 
make  the  affidavit    Springport  e.  Teutouia  8av.  Bank,  199. 

U.  Also,  htld,  OM.  such  omission  did  not  estop  the  plaintiff;  that,  osauming 
the  tax-payers,  who  signed  consents,  and  then  revoked  them,  could  be  es- 
topped by  their  acts  or  omissions,  thay  could  not  eatop  the  whole  body  of  t&x- 
payers.   "Id. 

36.  Also,  held,  that  a  tender,  before  the  commencement  of  1^  action,  of  tbe 
stock  recdved  for  the  bonds  was  not  necessary;  that  defendants  could  not  re- 
quire a  tender  to  themsdvee,  as  they  were  not  received  from  them  and  thOT 
had  no  title  thereto.  If  they  had  any  right  to  them  (as  to  which  qnsre),  all 
they  could  claim  was  an  equitable  right  of  subrogation  on  cancelling  their 
bonds;  if  the  claim  was  that  the  stock  should  have  been  surrendered  to  the 
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compftDT  or  cancelled,  that  was  a  matter  between  It  and  plaintiff,  and  the 
rights  of  the  latter  as  sffalnat  defendant!  did  not  depend  upon  the  prior  adjust- 
ment of  the  matter.     Id. 

ST.  It  seems  that  in  an  acUon  aghast  a  third  party,  whose  title  depends  upoa 
ft  contract  claimed  by  plaintiff  to  hare  them  resonded,  defendant  cannot  set  up 
a  want  of  tender  by  plaintiff,  to  the  other  party  to  the  contract  of  a  return  of 
what  plaintiff  received.    Id. 

••.  Also,  Mi,  toat  the  affidavit  of  the  hsmbsotb  was  not  conclusive,  but  only 
prima  facie  evidence  of  the  facts  therein  stated.    Id. 

W.  Where  a  statute  authorized  a  town  to  subscribe  to  the  capital  stock  of  a 
railroad  and  to  issue  bonds  to  pay  for  such  sutwcriptlon,  and  prescribed  that  the 
suhscripUan  should  be  made  by  commissioners,  wno  were  to  execute  the  bonds 
under  their  hand  and  seal,  the  failure  to  affix  seals  to  the  bonds  did  no!  Invali- 
date them,  the  requirement  as  to  seals  being  merely  directory  and  a  matter  of 
form,  not  of  substance.     Ptaper  v,  Bpringport,  205. 

to.  The  board  of  commissioners  of  a  county  in  Alabama,  when  ordered  by 
mandamus  to  levy  and  cause  to  be  coiiected  a  tax,  held  a  meeting,  levied  the 
tax,  ordered  the  lax  collector  to  collect  it,  and  so  far  set  the  machinery  o(  col- 
lection in  motion  that  It  depended  on  the  tax  collector  alone  to  collect  it,  and, 
on  his  faiture  so  to  do,  informed  the  governor  of  the  State  of  the  fact,  the  duties 
imposed  on  tbem  by  the  State  statutes  were  fully  performed;  an  order  commlt- 
ing  them  for  contempt  for  not  causing  the  collection  of  the  tax  was  coram  non 
juaice  and  void,  and  s  hatieas  corpus  was  granted  to  release  them  from  imprison- 
ment.   Rowland,  ex  parte,  206. 

41.  A  judgment  upon  the  merits  dismissing  an  action  brought  by  certain  tax- 
payers of  a  county  against  the  county  commissioners  to  enjoin  the  Issue  by  them 
of  certain  railroad  aid  bonds,  la  an  estoppel  to  a  subsequent  action  after  the 
bonds  have  been  issued,  brought  in  the  name  of  the  State  upon  the  relation  of 
certain  other  tax-payers  of  the  same  county,  against  the  county  commlsslonera, 
the  railroad  company  and  purchasers  of  the  bonds,  to  have  the  bonds  adjudged 
illegal  and  void.    State  e.  Cheal«r,  etc,  B.  R.  Co.,  230. 

tt.  A  county  havlne  iasoed  certain  railroad  aid  bonds  after  a  decree  of  the 
court  had  determiaea  that  the  cmmty  had  the  power  to  do  so,  all  persons  pur- 
chasing such  bonds  became  privies  to  the  decree,  ood  may  rely  upon  Its  estop- 
pels.   Id. 

4S.  In  the  South  Carolina  State  cotutitatiDn  there  Is  no  restriction  which  de- 
prives the  legislature  of  the  power  to  authorize  counties  to  Incur  oldlgatlons  and 
ueue  bonds  for  their  payment    Id. 

44.  Where  a  town  board  of  superrisors  is  authorized  by  law  to  issue  bonds  in 
aid  of  a  nilrood  only  upon  the  presentation  of  a  petition  therefor  signed  by  a 
certain  number  of  tax-payers  of  the  town,  the  procuring  and  affixing  of  such 
signatures  on  Sunday  is  "business,"  and  is  unlawful,  and  confers  no  authori» 
n  &e  auperrlsors  to  Issue  such  bonds.    De  Fwth  e.  WlsconMn,  etc.,  R.  It. 


iMwn 
Co.,  a 


where  he  did  not  on  any  secular  dnv  authorize  the  presentation  of  such  petition 
to  the  supervisors,  and  where  nothing  hod  been  done  by  the  railroad  company 
to  earn  the  bonds  before  it  was  noUfled  that  pMntlff  would  resist  their  issue  and 
denied  the  validity  of  such  signature.    Id. 

46.  The  complaint  for  an  injunction  In  such  a  cam  need  not  aver  that  the  per- 
sons who  signed  the  petition  on  Sunday  were  not  of  the  chus  described  in  sec. 
4S)M,  R  S..  OS  persons  "who  conscientiously  believe  that  the  seventh  day  or 
any  other  day  of  the  week  ought  to  be  otiserved  as  the  Sabbath,"  etc.    Id. 

See  CoBTOBATioiT,  Debtob  abd  Cbeditob,  1-8. 
BSJDei,2S0. 

Bee  EhamiTT  DoiUiR,  16. 
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8m  Oomposatioii,  1. 
OOMMtUBATIOM  OV  KAlLMAll,  S7S. 

Sm  Emanrr  DcouiB,  SS. 

1.  The  act  of  Febnmy,  aB,  1874.  enUtled  ■■  An  act  to  define  the  liabUitr  of 
nilioad  oompMiiM  In  cettaln  cues, "  la  not  in  oonflict  with  any  of  the  prorlBions 
of  the  eoutitation  ot  the  State.    MliBMui,  etc.,  R  R  Co.  «.  Haley,  SM. 

I,  iT»"— *— -J'T**^  *T"'tTfr£U''Tt'Tinnrf  irinrmtfrTrnilh-iTliniti'"f  T~i7n. 


State;  thertfore.  within  the  Iowa  dedaions,  it  embcacea  only  thoM  peraou  en- 
gaged in  the  haaaidooa  boaincfla  of  nilroading.  The  care  or  diligence  the  atAt- 
nte  exnctt  towaida  the  emiriojree,  ia  that  d^cM  of  diUgoice  which  men  In  general 
ex«dae  in  leqiect  to  their  own  coucema,  and  oontributorjr  negli^BDM  of  the 
isjnied  eni[dc9«e  ban  a  itcanrj  under  the  atatnte,  as  In  other  caaea.  Id. 
See  BoxD.  11.  S8,  99,  It;  EMmnrr  DoiuiR.  68;  hum  Gbaht,  1. 


1.  lUore  a  pxty  who  ta  en)o^tDg  the  fndte  of  a  contnct  on  aTold  liablli^ 
v^neandn  on  the  noond  that  it  u  agabiat  puUic  paMey,  he  must  make  it  cleaiiy 
■>antf«at  that  thto  objection  ia  well  fowklaa,  and  moat  alao  teatore  to  the  other 
pnrtT  all  that  Im  receiTcd  aa  a  oonaideiation  tar  the  promlae  which  be  aeeks  to 
nTDid.    Wlggina  Feiry  Cn.  e.  Chici«n,  etc,  R  R  Co.,  1. 

S.  When  a  village  ooancO  and  a  luiw^campanj  agree,  nnderthe  atatnte,  aa 
to  tite  (enna  opon  which  tlw  coatpaiiy  m:^  QM  the  ttreeta  of  the  Tillage  for  ita 
raad,  wheietir  the  oompany  boiond  itaelf  to  jCiade  and  gnvel  the  itieeta  ao  naed, 
in  a  manner  "lotlieacceptaucetf  the  eonncu."AU^  that  aanbaaqnentcTdinanoe 
lepealtng  the  contract  orainance.pawBil  with  intent  to  reacind  Um  entire  contract 
bdng  int^aratiTt^  without  tlie  aMcnt  of  the  company,  to  reacind  the  grant  of 
tin  rwtt  of  way,  la  alao  iwqtenUve  to  releaae  the  company  from  lU  obUgatiMt 
to  grue  and  gtmni  itreeta.    fTJnHnnati.  etc,  R  R  Go. «.  CvOiMge,  8D(L 

£  lliatttpontbetaUnnof  ■acbcomiwurwithinareaMnabletimetogradeand 
gnvd  the  atieets  aa  per  oontmA,  ariditof  action  accniea  to  the  Tillage  without 
qiedal  notice,  raqneet  or  denand  on  ute  company  to  perform  ita  contracL    Id. 

^  It  is  not  —"*'*'  to  (be  li^t  to  w^ntMin  aoch  action  that  the  city  ahoold 
haTB  witahliwhinl.  *^  "■dina^ofr.  other  than  (he  contractwdinance  the  permanent 
fnde  ct  aoch  atroeta.    Id. 

1.  Wher*  each  eoatnct  prorkleB  for  tite  in^gorement  of  a  dedicated  atreet . 
wUdi  had  not  been  iHariooaly  nooq>ted  hy  the  cooncO,  audi  contnct  for  Ita  im- 
pnTfsnait  conatitutes  an  acc^itanM  <a  Ibe  dedication  on  the  part  ot  the  Tillage. 

t.  Under  the  atatnte  the  erctusre  control  of  the  atraeta  ia  In  the  conocil  of 
Tillages,  and  dliectiona  by  the  mayw,  conoeniiiig  tbeir  improTement,  are  wholly 
without  autbori^.    Id. 

T.  The  m 


neasure  of  damagea  for  the  l»eadi  of  mdi  contnct  on  the  part  of  the 

r~<.  iathenaaonahleooatof  dtungoroompletiiiKtbewoA,  andnponauch 

breach  a  right  d  aetka  accniea  for  fidl  damages,  althon^  the  wotfc  has  not 
tieen  done  or  completed  by  the  Tillage.    Id. 

See  Boss,  SS;  OoHFonATiox,  1-14;  Tax,  M;  Watkb. 

ooanAoxoB,  Ms. 

See  ConroKJiTioii,  10. 
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COBFOKATIOH. 

1,  A  terrj  companj  entered  into  a  contnct  iritb  &  railroad  comp&ny,  vhereby 
it  granted  to  the  r^lroad  compaiir  &  site  for  a  depot  uid  right  of  vsy,  and  the 
nulroad  comptmy,  on  its  part,  agreed  lo  give  to  Oie  terrj  company  tlie  fertying 
of  all  goods  required  to  be  transported  between  certain  poiotfi.  The  contract 
contained  a  provMoa  suthorizlDg  its  assigDment,  and  Htipulating  that  all  its 
covenants  should  be  binding  on  the  aesignee.  An  aeeignment  was  subsequently 
made  on  the  express  condition  that  the  assignee  should  take  subject  to  all  tlw 
covenants.  The  contract  had  been  entered  into  in  the  first  Instance  at  tlie  re- 
quest of  the  assignee  and  with  a  view  to  the  assignment.  Htid,  that  while  Uie 
assignee  might  not  be  bound  by  the  covenant  in  relation  to  ferrjing  as  a  cove- 
nant running  with  the  land,  yet  he  was  bound  by  virtue  of  the  other  sUpula- 
tions,  and  was  liable  for  a  breach  of  such  covenant.  Wiggins  Ferry  Co.  e. 
Chicago,  etc.,  R.  R.  Co.,  1. 

9.  A  raUriMd  company  has  power  to  contract  with  another  corporation  to 
complete  the  transportation  of  gooda  whoee  destination  is  beyond  the  terminus 
of  its  own  line.    Id. 

3.  The  ferry  company  having  by  Its  ciiarler  an  exclusive  right  to  ferry  all 
freights  passing  either  way  between  the  city  of  3t.  Louis  and  the  company's 
lands  on  the  opposite  (Illinois)  shore  of  tlie  HiBsissippi  River,  entered  Into  a  con- 
tract witb  the  railroad  company,  by  which  the  railroad  company  agreed  that  it 
would  "always  employ  soid  ferry  company  to  transport  acroBS  Mid  river  ^I 
persons  and  property  which  may  be  taken  ncross  tbe  said  river  either  way  to  or 
from  the  Ulinois  shore,  either  for  the  purpose  of  beln^  transported  on  said  rail- 
road, or  having  been  brought  to  said  river  upon  said  rulroad,  ....  so  that 
said  ferry  company  shall  have  the  proQtfi  of  the  transportation  of  all  such  pao- 
sengera  and  properly  taken  across  said  river  either  way,  by  said  railroad  com- 
pany, and  that  no  other  than  said  ferry  company  shall  ever,  at  any  time,  be 
employed  by  said  raiiroad  company  to  cross  any  passengers  or  freights  coming 


oftL ^  ____,. ._^ „ _   .      ___     

ing  business  between  the  IllinolB  and  llie  Missouri  shores  opposite  the  ci^  of  Bt 
Louis,  of  all  the  freights  and  passengers  carried  or  to  be  carried"  by  the  railroad 
company.  Held,  that  the  ratiroad  company,  bv  this  contract,  bound  itself  to 
employ  the  fen^  company  to  transport  all  the  freight  and  pussengers  it  might 
have  crossing  either  way  between  said  city  and  the  Illinois  shore  at  an?  point 
opposite,  and  not  merely  such  as  it  might  have  crossing  between  the  city  and 
the  ferry  company's  laoda.  and  for  this  purpose  it  bound  itself  to  bring  all  its 
freights  and  passengers  to  the  said  ferry.    Id. 

1.  A.  railroad  company  requiring  a  ferry  to  complete  the  transportation  of  ita 
freights  and  passen^rs  at  a  terminal  point,  entered  into  a  contract  with  a  feny 
company  by  which  it  bound  itself  to  give  all  its  ferryinKbusiness  at  that  point 
to  that  company,  and  agreed  not  to  employ  any  other.  Tlie  feirv  company,  on 
its  part,  agreed  to  "furnish  and  maintain  wharf  and  Steam  ferry  boats  sufDcient 
to  do  with  promptness  and  despatch  all  the  ferrying  of  passengers  and  freight 
requiring  it."  Held,  that  this  contract  was  not  void  aa  being  against  public 
policy,  because  it  bound  the  ferry  company  lo  furnish  all  the  facilities  that  the 
public  interests  required.  Kor  was  it  void  as  being  in  restraint  of  trade.  Con- 
tracts are  held  void  on  this  ground  only  when  they  operate  a  general  restraint 
of  trade.  This  contract  was  limited  in  its  operation  to  a  single  place,  and  at 
tlmt  place  did  not  wholly  prohibit  the  fcnying  business,  but  only  limited  it  to 
one  company.     Id. 

B,  A  railroad  company  and  a  ferry  companv  entered  into  a  contract  for  tho 
ferrying  of  persons  and  property  by  which  the  ferry  company  bound  itself  (o 


"furnish  and  maintain   wharf  and   steam   ferry  boats   sufficient  to   do  with 

Eromptness  and  despatch  nil  the  ferrying  of  passengers  and  freight  requiring 
."  At  the  time  this  contract  was  made  all  goods  intended  for  transportation 
over  this  ferry  were  unloaded  from  the  cars  and  placed  on  wagons.  Sub- 
sequently  a  system  of  transferring  loaded  can  came  into  vogue.  Held,  that 
under  this  contract  the  railroad  company  had  a  right  to  demand  of  the  ferry 
company  that  it  adopt  the  new  system.    It  was  bound  to  adopt  any  improve. 
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mctita  wberebT  IrmDspoiUIioa  wonld  be  made  chewier,  safer  and  more  ex- 
pedition!.   IdT 

S.  A  railroad  Gompao^  baving  entered  into  a  contract  witli  a  ferrr  company 
for  the  ferr^rlng  of  paaseogera  and  frelghtB.  afterwud,  with  the  frwiaulent  pnr- 
poae  of  divertiog  tnifflc  from  the  feny  and  depriving  the  ferrj  company  of  the 
benefits  of  the  conlract,  so  arranged  Ita  trasineas  as  to  make  it  tlie  interest  of 
■liippen  to  order  tlirir  goods  transferred  bj  another  ferry.  £«U,  that  under 
these  circumstances  tlie  railroad  company  coiiid  not  excuse  ita  failure  to  deliver 
goods  for  ferrying  according  to  the  oontract  by  showing  tliat  the  shippcn  had 
ordered  them  sent  by  Uie  other  ferry.    Id. 

T.  Tbe  plaintiff,  a  feirr  company,  entered  into  a  contract  with  defendant,  a 
railroad  company,  whereby  it  bound  iiself  at  all  times  to  keep  anffldeut  ferry 
iMMts  and  appliances  to  do  all  tbe  lailroad  company's  feirring,  and  the  railroad 
company,  on  its  part,  bound  Itself  to  gixe  all  its  ferrying  to  that  company. 
The  ferry  company  was  prepared  at  ali  times  to  comply  with  tbe  contract,  but 
tbe  railroad  company  gave  its  ferrying  to  another  company.  In  an  action  for 
breach  of  contract;  HM,  tliat  the  protita  on  all  the  buameas  thus  diverted  were 
the  true  measure  of  damages.    Id. 

I.  A  railroad  company,  organized  imder  tbe  provisions  of  section  1820,  Wis- 
coDsin,  Rev.  Bt,  with  power  to  purchase  the  franchises  and  property  of  an 
older  company,  previouslv  sold  under  s  mortgage,  as  well  as  to  construct  and 
operate  other  lines  of  roao.  Is  not,  by  virtue  of  such  purchase,  an  assignee  of  the 
older  company,  so  as  to  be  bound  by  any  of  its  contacts,  except  sutm  as  are  a 
lien  upon  or  otherwise  bind  the  property  and  franchises  thus  purchased.  He- 
nosha  e.  Milwaukee,  etc.,  R.  R.  Co.,  300. 

•.  A  railroad  company,  having  power  to  extend  its  track  from  its  depot  in  the 
rJaintiff  city  through  the  city  of  Neenab,  so  as  to  connect  with  tbe  Wisconsin 
Central  Railroad,  entered  into  an  agreoneut  with  tbe  city,  for  a  valuable  con- 
nderatlon,  not  to  make  such  connection.  .fiUtt,  that  this  Of  valid)  was  a  mere 
personal  contract,  blndiug  only  said  company  and  such  persons  a>  may  be,  in  a 
strict  sense,  its  successors  or  assignees.    Id. 

10.  The  Milwaukee  &  Korthem  R,  R  Co.,  being  authorized  by  legislative  act 
to  build  a  rsilroad  from  the  city  of  Neenah,  across  Doty's  island,  to  the  line  of 
the  Milwaukee  &  Northern  Ry.  Co.,  in  the  ploinliS  city,  it  takes  authoring  by 
subdivision  6,  g  182S,  Rev.  Bt.,  to  operate  such  road  in  connection  with  the  last- 
named  company's  road,  notwithstanding  any  covenant  of  such  last-named  com- 
pany with  tbe  plaintiff  prohibiting  suofa  connection.     Id. 

II.  No  legal  obligation  of  the  Milwaukee  &  Northern  R.  R  Co.  to  refrain 
from  building  and  operating  said  road  being  shown,  the  complaint  alleges  that 
the  organization  of  said  company  was  fraudulent  and  coUuairely  made  for  the 
purpose  of  enabling  its  co-defendant,  the  Milwaukee  &  Northern  Ry.  Co..  to 
avoid  its  covenant,  etc.,  and  asks  for  an  injunction  against  both  roads.  The 
answer  fully  meets  and  denies  all  the  averments  of  fraud  and  collusion.  HM, 
that  on  the  cotnplaint  and  answer  the  injunction  should  have  been  refused,  and 
plaintiffs  left  to  their  legal  remedy.    Id. 

12,  Railroad  companies  have  an  undoubted  right  to  enter  into  a  just  and  fair 
arrangement  with  o  corporation  or  association  whereby  their  busmess  will  be 
increased,  although  the  effect  of  the  arrangement  may  be  to  take  business  from 
Others.  With  a  view  of  increasing  their  business,  they  may  extend  more  favor- 
able terms  to  all  shippers,  although  others  engaged  in  tbe  same  business  may  be 
Incidentally  injured  uiereby.  The  fact  that  the  public  patronize  those  lines  of 
transportation  which  give  the  most  favorable  terms  constitutes  no  ground  of 
complaint.     Munhall  o.  Penno.  R.  B.  Co..  S38. 

18.  The  Allegheny  Valley  B.  R  crosses  the  Pennsylvania  R.  R.  at  Allegheny 
Junction.  'Ta  compete  more  successfully  with  the  river  transportation,  the 
Allegheny  Valley  H.  R.  carried  crude  oil  to  the  reflneriea  at  Pittsburg,  and  the 
manufactured  product  back  to  Allegheny  Junction,  at  a  uniform  rate,  thus  giv- 
ing to  the  refiner  at  Pittsburg  as  fHvorable  t«rma  as  if  located  at  Allegheny  Junc- 
tion, and  thereby  securing  a  uniform  rate  on  oil  from  the  oil  regions  to  tbe  sea- 
board.   &ld,  that  to  deny  the  right  to  moke  such  an  arrangement  would  be  an 
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unwamnted  inUrterence  with  the  mftDaffement  of  the  bualneati  of  the  railroad, 
and  deprive  the  public  of  the  beaeflt  ol  the  competition  to  which  it  is  justlj 
«Dtitled.    Id. 

14.  The  right  of  connectiag  r^lroada  to  make  conOacts  for  through  rates  is 
incident  to  their  powere  unless  prohibited  by  their  charter.  Where  such  con- 
tracts are  not  unjust,  unconscionable,  or  in  reslralat  of  trade,  they  will  not  be 
interfered  with.    Id. 

15.  Township  aid  bonds  were  delivered  by  a  railroad  company  to  one  of  its 
directors  to  pay  for  depot  buUdlnes  which  he  liad  put  up  and  agreed  to  convey, 
but  did  not  do  so.  Held,  on  a  bill  for  an  accounting,  that  he  should  be  charged 
with  the  bonds.    Michigan,  etc.,  R.  R.  Co.  e.  Melleu,  246. 

16.  Where  several  persons  either  aa  co-partners  or  joint  contractore  had  done 
work  under  sn  agreement  wtlh  a  railroad  company,  a  payment  made  to  one  of 
them  In  township  aid  tmnds  binds  the  rest  if  with  full  knowledge  of  the  facts 
they  decline  to  repudiate  tbe  payment  and  make  a  distinct  claim  upon  the  com- 
pany.   Id. 

IT.  It  is  a  fraud  upon  the  rights  of  a  railway  corporation  if  a  director  who 
buys  lands  for  the  use  and  benefit  of  the  company  and  pays  for  them  with  its 
funds,  takes  the  title  In  his  own  name  or  Jointly  with  othere;  and  the  nominal 
frantees  would  hold  In  trust  for  the  company.    Id. 

See  Stbsbt  Rah-wat  Tax. 
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Bkuibnt  DoiuiN:  Fuunnm  Aim  Fbaoticb,  8; 
Watbb,  6,  «. 
SKBTOB  AXO  OBXDITOR. 

I,  Creditors  who  Itave  received  bonds  in  payment  cannot  retain  them  and 
question  Uieir  validity  or  value  at  the  same  timei  if  they  wish  for  a  oayment  in 
ca^  they  must  give  up  the  bonds.    Uichigen,  etc,  R.  R.  Co.  o.  MeUen,  246. 

S.  A  creditor  cannot  keep  money  paid  to  him  to  satisfy  any  claim  but  that  on 
wbteh  it  was  actually  paid,  unless  Dis  debtor  consents.    Id. 

S.  A  debtor  when  making  a  payment  has  the  right  to  direct  its  application, 
and  the  creditor  cannot  refuse  to  apply  it  accordingly  and  credit  ft  on  some  other 
account.    Id. 
DEED. 

The  mere  acceptance  of  a  deed  by  one  in  occupation  of  land  does  not  estop 
the  grantee  from  questioning  the  title  conveyed  by  that  deed,  or  from  suing  on 
the  covenants  for  failure  of  title,  and  tills,  notwithstanding  such  grantee  bad, 
at  the  time  of  receiving  the  deed,  himself  a  pre-emption  right  to  the  land.  Such  ' 
acceptance  is  not  of  itself  proof  of  the  settlement  and  compromise  of  a  contro- 
Tersy.    Kansas,  etc.,  R  R.  Co.  u.  Dunmeyer,  417. 

See  Bond;  Ehikkht  Douaik,  68. 

DEnmiiov. 

A  "  right  of  way,"  in  its  legal  and  generally  accepted  meaning  in  reference 
to  a  railway,  ts  a  mere  easement  in  the  lands  of  others,  obtained  by  lawful  con- 
demnation to  public  use,  or  by  purchase.  Williams  o.  Western,  etc.,  R.  R. 
Co.,  380. 

See  Bond,  44;  Hiohwat,  1;  Tax,  7. 
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the  Bvne;  and  this  power,  by  aeceSHaiy  implicatioii,  carries  vrith  it  the  power  or 
fixing  1^  terminal  poinla  ot  the  proposed  road,  aubject  only  to  the  limitatioa 
that  the  coiutnictioti  of  Ita  road  upon  or  acroee  maj  street  in  any  dty  must  be 
with  the  aiBent  of  the  corporaUon  of  snch  d^.  Chicago,  etc ,  B.  R.  Co.  «l 
Ihinbar. 

S.  A  railroad  company,  sa  a  general  rule,  may  eelect  its  own  route,  flz  Hi  ter- 
minal points,  and  lay  out  ita  toad  and  acquire  the  ri^t  of  way  and  other 
ftropern  necMMir  for  the  conatmctioa  of  Its  road  oa  any  and  every  part  of  ila 
ine,  whMlieT  within  city  limits  or  witliout  tliem,  aecoiding  to  Its  own  discretion. 
The  lines  selected  may.  without  the  aasent  of  the  dty,  cross  streets,  and  the  com- 
pany may,  without  auch  assent,  acanire  the  right  of  way  and  construct  its  road 
on  every  part  of  Budi  Hoe,  except  the  parts  to  be  conatiucled  upon  or  acroM 

S.  Under  the  present  legislation.  It  is  not  neceseaty,  as  a  condition  precedent 
to  the  location  of  its  line  witliin  a  dty  by  a  railroad  company,  or  to  the  con-, 
atructloo  of  Its  railroad  within  the  city,  or  smA  parts  ot  its  lines  as  are  not 
within  any  street,  or  to  the  power  to  condemn  any  private  proper^  within  the 
ci^  for  such  purpoae,  that  any  ordinance  should  be  pasted  by  the  dty  coundl 
eiwer  Kfvlng  assent  for  the  construction  of  tlie  road  upon  or  across  atreela,  ex 
providing  for  the  location  of  the  road.    Id. 

4,  A  dty  ordinance  granting  permission  to  a  raUroad  company  to  construct 
and  operate  a  railroad  within  the  dtv  limits,  Is  not  void  because  it  fails  to  derig- 
nate  the  precise  line  upon  which  tne  road  may  be  constructed,  and  omits  to 
designate  the  precise  points  at  wiiich  the  rood  may  be  constructed  across  and 
upon  the  severid  streets  to  be  intersected  by  it.     Id. 

5.  PermlsBlon  granted  by  a  dty  coundl  to  a  railroad  company  to  constructlts 
road  across  streets  at  anv  points  to  be  sdected  by  the  company  within  a  given 
district,  is  not  a  delegatm  to  the  company  of  powers  which  can  only  tie  ezer- 
dsed  by  ttie  coundlT  as  ttie  power  to  locate  the  line  of  the  road  is  gvren  by 
statute  to  the  reread  company  alone,  and  not  to  the  city  authorities.  The  d^ 
ot  Chicago  has  power  to  make  provision  for  the  location  of  a  railroad  within  ito 
limits,  but  no  power  to  locate.  That  power  is  in  the  railroad  company,  subject 
to  Budi  provistons  for  tlte  location  as  the  cily  couadi  may  make.     Id. 

8.  The  mere  existence  of  a  power  in  a  citv  council  "  to  provide  for  the  locii- 
tlon.  grade  and  crossings"  of  rulroads  within  the  city,  and  "to  change  tiie 
location,  grade  and  crosungs"  of  railroads,  until  exercised,  is  no  limitation,  upon 
the  power  of  a  railroad  company  to  select  its  route  and  locate  its  road  wiudn 


the  city. 
7.  "nie 
grant 

Uiecll 


dause  In  the  dty  act  that  "  the  dty  coundl  sliall  have  no  power  to 
.__  use  of  or  the  ri^t  to  lay  down  any  railroad  tracks  in  any  street"  of 
ity,  "  except  upon  petitions  of  the  owners  of  the  lands  repreeentiug  more 
n  one-h^  of  the  frontage  of  the  street,  or  ao  much  thereof  as  is  sou^t  to  be 
used  for  railroad  purposes,  tias  reference  only  to  cases  where  tlie  dty  may  pro- 
pose to  grant  the  privilege  to  a  nulroad  company  to  run  along  a  street  for  & 
given  distance,  and  not  to  a  case  where  the  road  merely  crosses  a  street    Id. 
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■.  A  proTlsion  Iq  a.  city  ordiiiaDce  that  the  permiBsion  to  construct  a  r^road 
within  the  city  IB  Dpoa  conditloa  that  the  railroad  company  shall  permit  aof 
Other  railroad  companies,  not  ezceeding  two  in  number,  which  liare  not  then 
the  right  of  entrance  Into  the  city,  to  uee  the  main  track  of  the  road  therein 
authorized  to  be  laid,  jointlv  with  such  rood  bo  aathorized,  does  not  render  the 
ordi[iance  invalid,  aa  It  confers  upon  the  railroad  company  no  power  not  given 
it  by  law,  nor  does  it  deprive  the  city  of  any  power  wluitever.   Id. 

9.  The  law  authorising  the  condemnaUon  or  private  property  for  railroad  pm 


poses,  is  limited  to  such  property  as  is  necessary  for  Uie  purpose  in  question, 
and  no  condenmation  proceedings  can  lawfully  M  liad  of  property  not  necessary 
for  the  construction  or  use  of  the  road.    But  this  necessity  need  not  he  made 


certain  before  it  is  lawful  to  proceed  with  the  condemnation. 

10.  The  provision  of  the  general  Railroad  Act  of  1819,  prohibiting  railroads 
from  entering  cities  without  municipal  consent,  if  not  repealed  by  implication 
by  the  act  of  1873,  Is  wholly  so  by  the  act  of  Mareh  81,  1874     Id. 


toall  the  cities  power  to  grant  such  permission.  Mchele  o.  EvanivlUeSt.  Ry.  Co. 
274 

IS,  Sdd,  that  such  city  derived  power  from  such  general  statute  to  grant  per- 
mission to  a  company  to  lav  its  tracke  in  the  street.    Id. 

IS.  Where  the  abutting  lot  owners  own  the  fee  in  the  street,  subject  to  the 
public  uses,  the  laying  ot  a  street  railway,  when  the  cais  are  propelled  by 
horses,  is  not  an  additional  burden  on  the  easement.    Id. 

14.  A  railroad  company  seeking  the  condemnation  of  a  part  of  a  lot  for  the 
purposes  ot  the  road,  has  no  cause  to  complain  of  an  order  of  court  fixing  the 
compensation  to  be  paid,  and  directing  the  money  to  be  paid  to  the  treasurer  of 
the  county  for  the  benefit  of  the  owners  of  the  property  affected,  or  those  in- 
terested in  It.  Buch  an  order  does  not  determine  who  is  entitled  to  tlie  compen. 
aatJon  awarded.    Chicago,  etc.,  R.  R.  Co.  b.  Prusaing,  389. 

15.  Defendant  procured  to  be  condemned,  for  the  use  of  its  railroad,  a  strip  of 
land  through  the  south  half  of  a  certain  block,  68,  H  rods  wide,  of  which  two 
rods  in  width  were  west  of  the  centre  of  its  track.  Afterwards  it  obtained  a 
deed,  from  one  V.,  of  "  a  strip  of  land  six  rods  in  width,  for  the  uses  and  pur- 

i loses  of  said  railroad  company,  along  the  line  of  their  road  as  at  present  [then] 
ocated  [through  the  south  half  of  nid  block],  and  also  all  the  land  In  the  south 
half  of  said  block  situated  west  of  the  route  of  said  road."  Afterwards  It  deeded 
to  one  £.  "  all  of  that  portion  of  block  S8  which  lies  west  ot  and  beyond  the 
western  tmundary  of  the  right  of  way  of  said  company's  railroad  as  the  same  Is 
located  and  established."    Held. 

(1)  That  the  eastern  line  of  the  land  granted  to  E,  Is  a  line  two  rods  west  of 
the  centre  of  defendant's  tract,  i.e.,  the  west  traundary  of  the  land  condemned 
for  ita  use. 

(8)  That  there  is  an  incurable  uncert^nty  in  the  description  of  the  strip  elx. 
rods  wide  conveyed  to  defendant  by  F.     Williams  e.  Western,  etc.,  R.  R.  Co., 

16.  In  a  proceeding  upon  appeal  b 
propriated  to  the  use  of  a  milroad  cor  ,  , , 
Betting  forth  his  claim,  but  made  therein  no  reference  to  the  construction  of  any 
crosaingB  or  bridges,  and  no  gnfflcient  evidence  was  offered  sbowlngany  neces- 
sity for  the  land-owner  to  build  a  bridge  for  a  tarm-croesing.  BM,  That  a  find- 
ing of  $8S  for  a  bridge,  as  an  element  of  damage,  not  sustainable.  Atcheson, 
etc.,  R.  R.  Co.  o.  I^on,  396. 

IT.  In  aaseBsina:  damag 

of  way  through  ft  for  a  n ._ ,  „      „  . 

additional  care  by  the  tand-owner  may  be  necessary  in  the  future  as  to  such 
teama.  by  reason  of  the  proximity  of  the  railroad,  does  not  of  itself  constitute 
any  basis  for  special  compensation.  Such  damages  are  speculative,  and  not  the 
proper  subject  of  inquiry  and  damage.    Id. 

U,  In  an  action  for  trespass  to  real  estate,  by  which  permanent  injury  to  it  Is 
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done,  if  the  property  liave  a  rental  T&lue  the  depreciation  io  the  annual  rental 
value  cauwd  by  the  injuty  may  be  ahovn,  in  order  to  show  how  much  the  valne 
of  the  real  estate  waa  diminiBbed  by  the  treapass.  The  treat^sa  coosifted  in 
cooatmcting  a  railroad  acrosB  a  farm  without  the  right  to  do  so  having  been 
,__j  ^ ...^. J . ,__  ._  the  owner,    mid.  that  if 


the  damage  done  to  Oie  farm  ahould  be  made  on  account  of  the  ralne  of  the  ties 
and  raila.     Schroeder  o.  First  Div.  St.  P.  and  P.  R  R.  Co.,  2»a 

19.  The  proTiaion  In  aection  16  of  the  Oliio  corporation  acA  of  Hay  1,  18B3, 
which  require*  a  railway  company  to  place  a  highway  croased  or  diTerted,  "in 
such  condition  as  not  to  impair  lie  former  usefulness,  ia  a  condition  inaepuable 
from  the  right  or  frandUae  granted  to  such  company  to  crosi  tlie  hl^way  with 
itB  railroad,  or  to  divert  it  from  ita  location.     Btate  e.  Dayton,  etc,  R  K.  Co.,  SUl 

50.  While  the  company  continueH  in  the  exercise  of  the  franchiae,  the  Btate 
baa  the  right  to  compel  it  to  perform  the  condition  upon  which  the  franchise 
was  grani^  by  petition  iuToHug  the  equity  powers  of^the  court,  prosecuted  by 
the  attorney-general,  in  the  name  of  the  State.    Id. 

51,  In  enjoming  the  r^lway  company  from  ualng  the  highway,  where  it  has 
been  diverted  by  me  company  from  its  location,  but  left  in  such  cloee  proKlmily 
to  the  railway  as  to  make  it  dangerous  for  public  travel,  it  is  proper  for  the 
court  to  prescribe  what  change  ia  the  location  shall  operate  to  atqwiwde  the 
in  1  unction.    ''' 

n.  On  allc 
on  or  obstnit 

removal  of  the  obetructions  already  placed  thereon,  in  caae  the  c(»ipany  refuae 
to  reatore  auch  highway  to  its  former  usefulness. 

55,  The  remedy  given  to  the  county  commiaaionerB  by  the  act  of  March  7, 
1878  (70  Ohio  L.  63),  for  the  obstruction  of  a  State  or  coun^  road  is  cumulative 
and  does  not  affect  the  right  of  the  State  to  maintain  the  present  action.    Id. 

M.  A  turnpike  is  a  public  tiighwny,  in  so  far  that  an  indictment  will  lie 
against  one  obatructing  it,  aa  for  a  public  nuisance.  Northern,  etc.,  R.  R.  Co.  e. 
Commonwealth,  818. 

56,  A  railroad  companv  may  construct  its  railway  across  any  established  road 
or  way  wherever  It  may  be  neceaaary  to  cross  or  intersect  it,  but  it  must  so  con- 
struct it  that  It  will  not  impede  the  passage  or  transportation  of  persona  or  prop- 
erty over  aaid  road  or  way.  If  it  so  construct  iia  railway  as  to  be  a  serious  in- 
convenience and  dangerous  obstruction  to  travel  along  the  road  or  way,  it  may 
be  Indicled  therefor.     Id. 

96.  The  fact  that  the  Act  of  Assembly,  incorporating  a  turnpike  company 
gives  it  a  specific  remedy  for  an  injury  to  its  rights,  doea  not  impair  the  separate 
right  of  the  Commonwealth  to  IndicL     Id. 

iT.  Where  the  fee  of  a  street  is  in  a  municipal  corporation,  and  such  corpora- 
tion grants  a  railroad  company  the  right  to  ooostruct  its  track  and  operate  its 
road  thereon,  such  company  is  not  liable  to  an  abutting  lotowner  for  conse- 
quential damages  unlees  they  result  from  the  negligent  or  improper  construction 
of  the  road.     O'Connor  c.  St.  Louis,  etc.,  R  R  Co.,  Bit 

98.  Where  lots  abutting  on  a  street  are  injured  by  reason  of  the  improper 
construction  of  a  railroad  through  the  street,  the  true  measure  of  damagea  is 
the  difference  in  the  rental  value  of  such  lots  with  roiad  as  constructed,  and  the 
rental  value  bad  it  been  properly  conatructed.    Id. 

BB.  The  Panhandle  and  Junction  railroads  crossed  Moore's  land,  side  by  side,  in 
B  straight  line,  nearly  east  and  west,  on  a  right  of  way  100  feet  wide,  which  they 
hod  bought  and  paid  for:  these  roads  went  between  Moore's  house  on  the  north 
And  his  bnrn  on  the  south ;  within  100  feet  of  each  of  these  buildings  the  right 
of  way  eictends;  a  lane  led  into  the  public  highway,  which  Une  ran  north  and 
south,  between  the  house  on  the  west  and  the  bam  on  the  east;  and  the  right  of 
way  of  the  two  railroads  crossed  this  lane  between  the  house  on  the  north  and 
the  bam  on  the  south.    The  ground  appropriated  for  its  main  line  by  the  Union 
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B.  B.  Transfer  and  Block  Yard  Co,  was  a  strip  •evenly-fiTe  feet  wide  along  all 
the  east  line  of  Moose's  land;  the  hoiue  and  bam  stood  nearly  mldwar  between 
tlie  east  and  west  line  of  his  land  and  700  feet  west  of  such  appropriation,  wliich 
ran  nearly  north  and  south,  crossing  the  Panhandle  and  Junction  roads  at  nearlj 
right  angles.  The  switch  began  at  the  main  line  TOO  feet  south  of  the  Panhandle 
and  Junction  roads  and  crossed  Moore's  land,  crossing  north-westwardly,  and 
loins  the  right  of  way  of  the  other  two  roads  fifty  feet  east  of  the  lace. 
The  coiut,  among  other  things,  instructed  tbe  jury  that  "  the  condition  ot  the 
Junction  and  Panliandle  roads  at  the  date  of  appropriation  can  only  be  con- 
ridered  in  estimating  the  value  of  the  ingress  and  egress  upon  tbe  east  of  Hoore's 
land  to  and  from  the  residue  not  appropriated  by  ue  Belt  (Union  B.  B.  Transfer 
ftnd  Stock  Tard)  road."    SsM,  error.    Union,  etc.,  B.  B.  Co.  «.  Moore,  846. 

50.  Proof  at  what  other  land  than  that  appropriated,  but  in  the  same  neigh- 
borhood, could  be  bought  for  is  inadmissible^    Id. 

51,  Where  improper  evidence  is  admitted  the  presumption,  on  appeal,  is  that 
it  misled  the  Jury;  and  such  error  is  sufficient  to  reverse  the  case  unless  the  can< 
tni?  clearly  appears.    Id. 

S9.  Proof  was  held  admissible  to  show  that  the  eDect  of  the  Union  R  B. 
Transfer  and  Block  Tard  Co.  crossing  the  other  two  r^lroads  wss  to  cause  the 
cars  of  tlte  last  two  roads  to  blockade  Hoore's  ingresB  and  egress  to  his  prop- 
er^.   Id. 

9S,  An  allegation  in  a  petition  by  a  railway  company  to  condemn  land  for  a 
right  of  way,  that  the  petitioner  "has  not  been  able  to  acquire  the  title  nor  the 
light  of  way  over  the  land,  by  purchase  or  by  voluntary  grant  from"  the  de- 
fendants, though  not  formal,  is  aubatantlally  sufficient  under  the  statute,  aa 
■bowing  an  inability  to  agree  as  to  the  compensation  to  be  paid.  Booker  v. 
Venice,  etc.,  R  B.  Co.,  8S7. 

S4.  A  Judgment  condemning  a  strip  of  land  one  hundred  and  twenty  feet 
wide  for  a  r^t  of  way  for  a  rulway  will  not  be  reversed  because  the  land  con- 
demned exceeds  one  hundred  feet  in  width,  where  it  doet  not  appear  from  the 
record  that  the  additional  twenty  feet  was  not  necessary,  by  the  pleadlnga,  and 
no  sndi  objection  was  raised  before  the  court  below,  either  by  demurrer  or  reasons 
■salKned  in  arrest  of  judgment.  The  objection  not  being  made  below  must  be 
conudered  as  waived.    Id, 

SB.  Ink  proceed! 
of  the  land  taken,  i 

pay  per  acre  for  the  wuoie  term,  as  to  tbe  lana  condemned,  wiiiie  he  contended 
Uiat  for  gardening  pumose  it  might  yield  much  more.  There  was  no  proof  tltat  it 
would  be  used  for  such  purpose,  and  no  other  damages  shown,  and  it  appeared 
that  the  lessee  had  the  option  of  tenainatlng  the  lease  at  anytime;  Beld.  that 
the  verdict  would  not  be  set  aside  as  agiunst  the  evidence,  and  that  future 
profits  of  the  land  taken  were  too  uncertain  to  be  depended  upon  as  a  measure 
of  damages.    Id. 

36.  In  a  proceeding  by  a  railroad  company  to  condemn  an  entire  lot  in  a  city 
for  the  use  of  its  road,  evidence  of  the  price  per  foot  an  adjoining  tract  had 
been  sold  for,  and  tbe  price  per  foot  at  which  other  lots  had  been  offered  for 
Bale.  Is  doubtless  competent  if  offered  by  the  company  as  evidence  In  chief,  but 
Is  not  after  the  defendant  has  closed.     Chicago,  etc.,  R.  R  Co.  e.  Maroney,  880. 

S7.  In  a  proceeding  to  condemn  land,  where  the  petitioner  closes  hie  case 
and  the  land-owner  gives  evidence  of  the  value  of  the  property  sought  to  be 
taken,  there  is  no  error  in  refusing  to  allow  the  petitioner  to  prove  the  price  at 
which  an  adjoining  tract  was  soltT  or  at  which  other  lots  in  the  vicinity  are  of- 
fered, for  sale.  Such  evidence  is  In  chief  and  not  in  rebuttal,  and  it  Is  a  matt«r 
of  discretion  to  open  the  case  and  let  in  proof  which  ought  to  have  been  given 
in  chief.    Id. 

SB.  On  an  appeal  from  an  assessment  of  damages  done  to  a  farm  by  reason  of 
the  appropriation  of  a  right  of  way  through  It  for  a  railroad,  it  is  competent  for 
a  witness,  who  is  a  farmer,  and  well  acqiutinted  with  the  market  value  of  the 
land  in  the  vicinity,  to  testify  to  the  value  of  the  farm  before  and  afMr  the  loca- 
tion of  the  tt^lroad.    Eanaaa,  etc,  R  R  Co.  e.  Allen,  803. 
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89.  Wliera  luid  U  condemned  for  rtilroad  pnipoaea  tbs  owaa  U  entitled  to 
have  u  one  item  of  damage,  ia  all  caaee,  the  fair  market  vnlue  of  the  f»n  kc- 
tuall7  taken;  and  vhere  a  portion  of  the  tract  remaiaa,  if  it  can  be  eaid  with 
rcBBouable  certainty  that  the  road,  properly  constructed  and  carefnllf  operated, 
will  injure  it,  he  is  also  entitled  to  recover  far  that;  but  Injuries  merely  specula- 

theToad   I 

Co.  o.  Whalen,  864. 

40.  Bpecial  beneflta  ma^  go  to  reduce  thedam^es  towbat  remalniof  the  land, 
hut  cannot  be  set  off  against  the  value  of  the  part  taken.     Id. 

41.  Wltneiaea  should  not  be  permitted  to  ezprees  their  opinions  before  the 
jury  of  the  value  of  the  land,  subject  to  the  right  of  way.  This  should  be  left  to 
the  Jury  to  ascertain  from  facts  affecting  the  value,  ana  proper  to  be  considered, 
uninfluenced  by  the  opinion  of  others.    Id. 


jble  of  proof,  and  they  must  be  proved  before  the  damages  are  allowed. 
mOQt.  etc,  R.  R.  Co.  e.  Lamb,  S67. 

43.  When  requested  by  the  owner  of  land  croued  bytheroadof  theoompenj. 
the  latter  are  required  to  make  and  keep  ia  good  repair  an  adequate  means  of 
crossing  the  tracV    Id. 

44.  where  a  railroad  company  obstructs  an  alley  In  a  dty,  by  building  a  rail- 
road track  through  the  alley,  so  as  afterwards  to  make  the  alley  useless  as  an 
alley,  an  abutting  lot  owner  has  the  right,  if  he  chooses,  to  consider  the  ob- 
stru^on  aa  a  permanent  taking  and  appropriation  of  the  alley  by  Uie  railroad 
company,  and  may  commence  an  action  against  the  railroad  company  and  re- 
cover damages  for  such  obstruction,  and  in  such  case,  the  measure  of  liis  dam- 
ages will  be  the  injury  to  his  lot  at  the  time  the  alley  was  taken  and  appropriated 
by  the  r^road  company,  and  not  at  the  time  of  the  trial  of  the  case,  Centntl 
Be.,  etc,  R.  R.  Co.  e.  Andrews,  870. 

IS.  Proceedings  to  condemn  lands  for  railway  purposes,  thou^  subject  to  Ju- 
dicial review  and  supervision,  are  not  Judicial  proceedings  ana  do  not  involve 
sconteit  on  litigious  rights;  they  are  special  proceedings  hya  lemnomr  tri- 
bunal selected  for  the  occasion.    Toledo,  etc,  R.  R.  Co.  e.  Dunlop,  878. 

46.  In  Minhlgan  the  inquiry,  in  proceedings  to  condfflnn  lands  for  rmlroads,  la 
as  to  an  appraisal  or  estimate  of  values  and  a  determination  of  the  neceaaity  of 
the  proposed  taking  for  public  purposes.     Id. 

47.  If,  in  proceedings  to  condemn  lands,  a  Jury  has  been  summoned  under 
proper  circumstances,  has  conducted  its  inquiries  legally  and  witb  dne  mgard 
to  private  rights,  and  baa  reached  a  legitimate  conclusion  as  to  the  necessity  for 
the  condemnation  and  the  compensation,  the  appropriation  of  the  land,  on  pay- 
ment of  such  compeoBation,  will  be  lawful  ana  will  not  be  affected  by  collateral 
action  by  the  Judge  or  court.     Id. 

48.  A  Judge  cannot,  by  ez  parte  action,  interfere  in  a  proceeding  which  is  not 
a  suit  In  court,  with  regular  legal  proceedings  pending  in  the  ordioBry  conise  of 
Justice,  where  the  parties  interested  have  no  notice  beforehand,  nor  any  regular 
mesQB  of  relief.    Id. 

48.  The  owner  of  lands  sought  for  tlie  use  of  a  r^way  company  cannot  be 
compelled  to  determine,  at  tils  peril,  whether  a  Jury  will  regard  the  land  as 
necessarr  for  public  use ;  he  cannot,  therefore,  be  in  fault  for  refusing  a  tend^ 
for  it  when  he  oan  have  no  assurance  that  the  proposed  improvement  will  be 
sanctioned.    Id. 

50.  The  statute  for  oondemnlcg  lands  for  railway  purposes  is  fatally  defective 
in  not  providing  a  means  or  tribunal  for  delermfnlng  the  questloD  of  tender, 
which  cannot  be  done  by  the  judge  or  a  Jury.    Id. 

■1    riM 1  1 — J ,^j  ^y  ^  rsllway  company  in  condemnation  pro- 

-'-'—'  •--"- a  deposit,  pending  appeal,  of 
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09,  An  act  entitled,  "  An  act  to  revise  the  laws  proTidlng  for  the  Incorpora- 
tion of  railroad  companies,  and  to  regulate  the  running  and  management  and 
to  fix  tlte  duties  and  uabilities  of  all  railioad  and  other  corporations  owning  or 
operating  an^  railroad  in  this  8tat«,"  is  not  onconstitutioaal,  on  the  ground  that 
the  title  provides  for  more  than  one  object,  its  object  bein^  to  bring  together  the 
legislation  concerning  the  creation  and  management  of  railroads.     Id. 

6S.  The  power  of  a  railroad  ooupany  to  be^  proceedings  for  the  condemna- 
tion of  lands  within  the  Blate,  is  not  lost  by  its  consolldatioD  with  another  rail- 
road company  into  a  new  organization  so  as  to  constitute  a  corporation  subject 
to  the  laws  oi  the  same  State  as  the  original  company.    Id. 

H.  Where  a  railway  oompany  seeking  to  condemn  lands  does  not  obtain  au- 
thority from  the  owner  in  fee.  It  can  obtain  no  rights  of  control  over  the  land 
by  any  license  or  giant  from  the  holder  of  a  (wntingent  dowei  interest  or  a 
tenant  at  will.    Id. 

6%.  A.  railway  track  or  other  improvement  wrongfully  placed  upon  land  by  a 
railwav  company,  and  not  abandoned  to  the  owner  of  the  premises,  cannot  be 
treated  m  a  part  of  the  realty  for  the  purpose  of  Incieasine  Its  value  in  estimat- 
ing the  damages  due  to  the  owner  in  subsequent  proceedings  to  condemn  the 
land  for  the  use  of  t^e  company.    Id. 

H.  A  Judge  or  circuit  court  commissioner  "  attending"  a  Jury  in  proceeding* 
to  condemn  lands  forms  no  part  of  the  special  tribunal,  and  hU  fanctlons  are  at 
most  advisonr-  Under  the  Constitution  of  Michigan  as  well  as  at  Uie  common 
law  such  a  fury  are  ]ud^  of  both  law  and  fact,  and  where  their  proceedings 
are  not  based,  on  falae  prmciples,  an  appellate  court  will  not  consider  questions 
raised  on  merely  technical  objections  to  the  admission  or  rejection  of  testimony 
by  them,  thougn  in  accordance  with  the  magistrate's  rulings.    Id. 

ST.  The  Jury,  in  proceedings  to  condemn  lands  are  not  bound  by  the  testi- 
mony submitted  to  Uiem,  but  are  also  exi>ected  to  use  their  own  Judgment  and 
knowledge  from  a  view  of  the  premises  and  from  their  own  experience  as  free- 
holders.   Id. 

SB.  The  flndings  of  a  Jury  in  proceedings  for  the  condemnation  of  lands  will 
not  be  set  aside  unless  upon  objections  mised  U>  the  record,  and  unlets  the  rec- 
ord shows  that  the  proceedings  were  erroneous.    Id. 

S9.  Where  proceedings  to  condemn  lands  were  affirmed  so  far  aa  the  findings 
of  the  Jury  were  concerned,  but  beyond  that  were  reversed,  costs  of  the  Bu- 
prame  Court  and  of  the  proceedings  below  were  allowed  to  the  appellants.    Id. 

80,  The  Atchison,  Topeka  and  SauU  Fe  R  B.  Co.  having  completed  the  line 
of  road  authorized  I^  its  charter,  and  having  once  condemned  land  in  the  city 
of  Atchison  for  depots,  side-tracks,  etc.,  and  needed  more  room  In  said  citv  for 
the  transaction  of  its  business,  instituted  proceedings  for  condemning  more  land. 
Btld,  that  such  proceedings  could  be  maintained,  and  that  under  the  statute  the 
ri^t  of  eminent  domain  was  not  terminated  ^  the  completion  of  the  road  or 
«Uiausted  by  a  single  exercise  of  the  power.    Central  Br.,  etc.  R.  R.  Co.,  389. 

61,  Notwithetanding  the  fact  that  the  Atchison,  Topeka  and  tianta  Fe  R.  R 
Co.  was  organist  under  a  specia!  charter  of  the  Territorial  Legislature  it  has  a . 
Tight  to  proceed  for  the  condemnatioa  of  lands  in  accordance  with  the  provi- 
sions of  tbe  general  statutes  in  respect  thereto.    Id. 

6S.  Whera  the  owner  of  a  tract  of  land  conveys  the  same  to  a  railroad  com- 
pany by  which  only  a  portion  thereof  ia  used,  and  the  said  owner  remdns  in 
poesesuon  of  the  residue,  farming  and  improving  the  same,  such  posBesaion  will 
be  deemed  to  be  by  permission  of  the  company  and  not  adverse  to  it.  Hence  it 
cannot  be  made  available  by  a  grantee  of  said  owner  in  order  to  set  up  a  title 
under  tbe  statute  of  limitatiooa.     Jeff ersonv ill e,  etc,  R.  R.  Co.  v.  Oyler,  897. 

68.  A.  being  tbe  owner  of  a  tract  of  land  conveyed  the  same  to  a  railroad 
company  by  a  deed  whidi  was  not  recorded.  The  company  used  but  a  portion 
of  said  land  for  their  track  and  A.  remained  in  possession  of  the  residue,  farm- 
ing and  improving  the  same.  Subsequently  A,  conveyed  the  portion  of  the 
land  cultivated  by  him  to  B.,  who  had  no  notice  cither  express  or  constructive 
of  the  former  convevance,  and  who  paid  value  therefor.  Jhl4,  that  B,'s  title 
was  good  as  against  tnat  of  the  railroad  company.     Id. 
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H.  Where,  in  proceeding!  for  the  condemiutlon  of  landa,  the  Kwsrd  of  com- 
penntion  ia  mede  Jointly,  to  the  owner,  and  a  mortgage  of  the  land  t^en,  it 
will  be  preanmed  to  lisTe  been  made  on  proper  notice  to  both  paniee,  and  the 
owner  msf  appeal  from  the  Miiooement  of  danugea  without  the  mortgagee  be- 
ing a  pwtytt —■-  •     '  ""'  ■      """      "~ 

W,  Where, 


were  doatroyea  oy  tna  conatntotion  or  ine  roaa,  a 
■bow  tbeir  value  as  an  dement  of  damagee.  "Hie  i 
tlie  right  of  way  In  audi  caaea  la  the  diflSrence  in  vi 
before  and  the  value  after  the  right  of  way  is  taken. 


"Hie  measure  of  compensation  for 

__   ice  in  valtw  of  tbe  land  immediately 

le  right  of  way  is  taken,  excluding  the  benefits  of  the 

road  to  the  farm.    Id. 

66.  In  proceedings  for  the  condemnation  of  land  for  a  r^lroad,  a  right  of  way 
waa  taken  alons  tlie  edge  of  a  grove  of  trees,  which  stood  Iwtween  the  house 
Mid  oth^  btdldmge  and  tlie  r^lroad,  and,  upon  the  trial  of  an  appeal  from  the 
award,  witnesMa  were  allowed  to  testify  tliat,  owing  to  the  pro^mity  of  the 
trac^  there  was  danger  of  tlie  flie  from  the  engines  running  through  the  dry 
kavee,  and  dastnqing  the  grove  and  buildings,  and  alsototeaDfyastoQievalne 
of  the  grove  and  dweUing-house.  BM,  that  the  admlsrion  of  such  evidence 
was  error.    Id. 
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See  Bonn,  41,  42;  Lakd  Okabt,  5. 

riBK  GBossnre,  ns. 

See  EuiHKKT  Domus,  IS,  17. 

RUT,  1. 

See  CoBFon^TiDii,  1-7. 


mOHWAT. 

A  road  that  bas  never  been  regularly  laid  out  or  opened  by  the  proper 
authorities,  and  which  is  ia  fact  unused  and  is  unfit  for  travel  and  closed  against 
the  public,  is  not  a  "  highway"  within  the  meaning  of  the  provision  of  the  rail- 
road law  which  makes  a  company  laying  track  acroae  public  hi||bwsyB  liable  for 
-  injuries  resulting  from  neglect  to  restore  them  to  aproper  condition,  even  though 
the  owners  of  land  along  the  road  had  moved  their  fences  back  so  as  to  open  it 
as  a  highway  and  had  been  paid  for  tbeb  lands  by  the  townabip  and  a  firidgc 
had  besa  built  upon  it  by  the  public  authoriUes.  Flint,  eta,  B.  H.  Oo.  ft  Willey, 
806. 

See  Eminkrt  Dokaui,  liSn. 


ILLEOAL  nnra  Of  BOHBB,  ISO. 

See  BoHD,  7,  8. 

ILUBOU  BT&TUTX,  168,  170,  191,  SBS. 

See  I^OHD,  11,  34,  S8;  BiONKirr  DoiiAiN,  1, 10;  Tax,  7. 
nCHUak  STATUTE,  166,  374 

See  Bond,  17;  Bokd.  11. 
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DIIBBB8T,  FATXBKI  Of  A.  WAIVU  01  IBBIOinJUUTIXB  Dl  USUZ  01 
BOKDB,  m. 

See  Bond,  87. 

JXFBT. 

See  EmSEHT  Douaik. 


lAST  eBAVT. 

1.  The  Morthem  Pttcific  R.  R.  Co.  i 
gnat  of  lands  by  an  act  of  Congrew,  aj .  ,     . 

fall  compllaoce  with  the  tenna  of  the  grant,  so  far  as  certain  lands  in  this  State 
an  concerned,  tlie  company  became  entitled  to  a  complete,  perfect,  and  abeolule 
title  to  the  Bune,  and  to  reodre  the  proper  evidence  of  auch  title  from  the 
TTnllAd  Statea;  tliat  thereupon  the  lands  ceased  to  beloag  to  the  United  States, 
and  became  subject  to  the  tax  laws  of  this  State,  and  that  Qie  company  haTing 
contracted  to  aell  the  same,  they  were  properly  taxable  under  such  lawa  Hda, 
further,  that  the  proTlsion  of  the  act  of  Congress,  passed  in  1870,  requiring  the 
company,  as  a  condition  precedent  to  Its  right  to  patents  for  such  lands,  to  pay 
the  cost  of  surreying,  selecting,  and  conveying  the  same,  was  an  attempt  to  at- 
tach a  nev  condition,  not  found  in  the  original  grant,  to  the  company's  right  to 
the  lands,  and  to  the  evidence  of  the  title  to  the  same  which  Congreas  had  no 
power  to  Impose,  as  its  efiect  would  be  to  deprive  the  company  of  property 
rights.    Co.  of  Cass,  etc.,  v.  Certain  Lands.  404. 

t.  The  act  of  Congress  of  July  21, 1806,  granting  certain  lands  to  the  State  of 
Kansas  to  aid  in  the  construction  of  the  Northem  KanssH  R.  R ,  construed  to  be 
a  grant  in  prssenti,  and  to  vest  the  rjgbt  of  way  in  the  railroad  from  the  date  of 
the  passage  of  the  act,  and  not  merely  from  the  date  of  the  location  of  the  road, 
and  that  subsequent  settlers  on  the  land  granted  took  subject  to  this  right  of 
way.     St.  Joseph,  etc.,  R.  R  Co.  v,  Baldwin,  408. 

S.  Semble  that  where  Congrese  has  conferred  on  a  railroad  of  a  State  a  right 
of  way  over  the  public  lands  In  a  Territory,  the  Stale  subsequently  created  out 
of  that  TerritoiT  cannot  prevent  the  enjoyment  of  the  right  previously  conferred 
on  the  oorporatloD.    Id. 

4.  The  plaintiff  was  a  beneflciary  of  the  grant  made  by  the  act  of  Congrese  of 
Haicb  8d,  1808,  granUng  lands  to  the  State  of  Kansas  to  aid  in  the  construction 
of  certain  railroads.  The  line  of  its  road  was  definitely  located  and  fixed  In  and 
through  Ute  county  of  Rice  on  December  lOtiL  1870;  but  no  order  was  made  by 
the  Secretary  of  the  Interior  withdrawing  lands  along  such  line  ftom  sale  and 
the  operation  of  the  homestead  sod  pre-emption  laws,  until  February  18th,  1871. 
BM,  that  the  title  passed  on  December  10th,  1870.  and  that  a  settlement  by 
defendant  on  a  tract  of  land  within  the  limits  of  the  grant,  made  between 
December  10th,  1670,  and  February  18th,  1871,  gave  to  the  latter  no  right  to 
homestead  or  preempt  the  land.    Atchison,  etc.lt.  B.  Co.  o.  Bobb.  413. 

5.  July  SS,  1868,  oL  made  a  homestead  entry  of  a  tract  of  land.  On  July  11, 
18U.  the  railroad  commiiy,  one  of  the  companies  named  in  the  act  of  Conmaa 
of  July  3, 1883,  filed  its  map,  showing  the  general  line  of  Its  road.  On  July 
14,  the  commissioner  of  the  general  land  office  wrote  to  the  local  laud  officers, 
advising  tbem  of  the  filing  of  this  map,  and  directing  the  withdrawal  of  the 
lands  along  the  line  of  the  road,  in  accordance  with  the  provisions  of  the  act  of 
Oongrest  of  July  8,  180O.  This  letter  was  received  July  20,  1800,  and  the  same 
day  the  entries  were  tnade  of  the  withdrawal.  The  land  upon  which  H.  had 
filed  was  in  an  odd-numbered  section  within  the  limits  of  this  withdrawaL 
Afterward,  the  road  was  built,  and  on  December  17,  1809,  H.  purchased  from 
the  railroad  comp&ny,  and  took  a  certificala  of  purchase,  which  after  one  or  two 
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asalKiimeata  puaed  into  the  lianda  of  the  plaintiff,  aod  woa  bj  him  Bnrrenderad 
to  the  compviy,  and  a  deed  taken.  April  28,  1871,  H.'s  homestead  entry  was 
cancelled;  but  in  October,  1871,  D.  made  a  oew  homeetead  entr;.  A  conteat 
was  had  before  the  land  officers  between  D.  and  the  railroad  companv,  which 
waa  decided  by  the  commissioDer  of  the  land  ofBce  in  faTor  of  D.  The  com- 
pany not  appealing,  Uie  decision  waa  made  final,  and  a  paten  t  iesued  to  D.  M^, 
that  the  title  conveyed  1^  the  patent  to  D.  waa  paramount  to  any  title  passed  to 
the  company  bj  its  Una  grant    Eanaaa,  etc.,  R.  H.  Co.  e.  Dunmeyer,  417. 

6.  A  homeatead  eaby  made  before  the  definite  location  of  the  railroad,  but 
which  had  been  voluntailly  abtuidaned  before  auch  definite  location,  although 
the  fllinK  thereof  was  not  canceUed  until  after  the  location,  did  not  operate  to 
except  me  land  from  the  grant  to  the  railroad  company  under  the  proTislona  of 
the  act  of  Congreaa  of  March  8,  1863.  donating  to  the  Slate  of  Kanaas  lands  to 
aid  in  the  construcltoa  of  certain  raUroads  and  telegraphs. 

The  land  in  controversy — a  part  of  an  odd-numbered  section,  and  within  the 
ten-mile  grant  of  land  to  the  A.,  T.  and  g.  F.  R  R  Co.,  by  virtue  of  the  act  of 
Congreaa  of  March  3,  1868 — was  in  1863  public  land  open  to  homefltead  seCtle- 
ment;  in  October,  1868,  one  R.  homesteaded  it;  in  1868  lie  voluntarily  aban- 
doned it;  in  June,  1869,  the  line  of  the  railroad  of  the  A.,  T.  and  8.  F.  R  R 
Co.  waa  definitely  located  opposite  to  this  land.  At  the  time  of  sudi  definite 
location  the  land  was  abandoned,  but  the  entiy  or  filing  of  R.'s  homestead  was 
uncancelled;  on  November  8,  1869,  a  withdrawal  of  lands  was  made  under  the 
act  of  March  Sd,  1868,  within  the  limits  of  which  withdrawal  the  land  is  situate; 
in  May,  1874,  the  land  was  certified  to  the  State  of  Kanaas,  and  in  February, 
187G,  patented  by  the  Stace  of  Kansas  to  the  railroad  company;  in  October,  1871, 
one  8.  had  R's  entry  cancelled,  and  then  homesteaded  the  land  himself.  S.'s 
entry  was,  on  the  application  of  the  railroad  company,  afterward  cancelled,  but 
on  August  14,  3878,  reinstated  by  the  Secretary  of  the  Interior,  under  the  provi- 
sions of  the  act  of  Congreaa  of  April  31,  1876,  and  on  April  2, 1879,  a  patent  waa 
issued  to  8.  Held,  That  the  title  to  the  land  vrated  in  Che  railroad  company  in 
June,  1869;  that  the  entry  of  B.  was  erroneously  reinstated ;  that  the  title  of  the 
railroad  company  to  the  land  could  not  be  disturbed  by  an  act  of  Congress  sub- 
sequent to  June,  1869;  and  that  (he  decision  of  the  land  department  awarding 
the  land  to  8.  iu  1878,  by  a  mistake  of  law,  is  not  conclusive.  £mslle  v. 
Young,  433. 

7.  A  certain  piece  of  land  in  Chase  County,  Kansas,  was  on  March  8,  1868, 
and  Bubsequentiv  (except  for  the  facts  hereafter  stated),  a  p«rt  of  the  public 
laods  of  the  United  States,  and  waa  a  part  of  the  lands  granted  by  the  acts  of 
March  8,  1863  (18  tJ.  8.  Stat,  at  Large,  p.  772),  and  Julv  M,  1866  (14  V.  8.  Slat, 
at  Large,  p.  3SS).  It  was  situated  within  ten  miles  of  the  line  of  the  rood  of  the 
Atchison,  Topeka  and  8anla  F§  R.  R  Co._.  one  of  the  beneflciariea  of  the  first 
grant,  and  within  twenty  miles,  but  not  within  ten  miles,  of  the  line  of  the  road 
of  the  Missouri,  Kansas  and  Texas  Ry.  Co.,  the  beneflcisry  of  the  other  grant. 
On  December  3,  1866,  the  line  of  the  M.,  K.  and  T.  Ry.  Co.  was  definitely- 
located,  while  the  line  of  the  A.,  T.  and  S.  F.  R,  R  Co.  was  not  definitely 
located  until  March  8,  1869.  But  the  land  was  never  selected  by  or  for  the  M., 
K.  and  T.  Ry.Co.;  but,  on  the  contrary,  the  M.,  K.  and  T.  Ry.  Co.  united  with 
the  A.,  T.  and  8.  F.  R  RCo.  in  asking  that  the  Secretary  of  the  Interior  should 
certify  the  land  to  the  State  of  Kansas  for  the  benefit  of  the  A.,  T.  and  B.  T.  R 
R.  Co.,  which  the  Secreiaiy  afterward  did.  BM,  that  the  JL,  K.  and  T.  Hy. 
Co.  nerer  obtained  any  interest  in  this  specific  piece  of  laud  ;  that  although  said 
grants  were  in  prtesenti,  yet  they  did  not  attach  to  any  specific  piece  of  land 
until  the  line  of  the  road  of  the  beneflcia^  railroad  company  was  definitely 
located;  and  not  then  to  the  indemnity  lands,  which  were  situated  more  than 
ten  miles  and  less  than  twenty  miles  from  the  reread,  but  only  to  such  lands 
when  they  were  selected  for  auch  beneficiary  at  the  instance  and  under  the 
supervision  of  the  Secretary  of  the  Interior.  Atchison,  etc.,  R  R  Co.  e.  Rock- 
wood,  4S4. 

•■  On  April  8,  1867,  the  Secretary  of  the  Interior,  in  accordance  with  said  act 
ot  July  26,  1866,  and  for  the  benefit  of  said  H.,  E.  and  T.  By.  Co.,  withdrew 
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from  market  a  Iftrge  amount  of  land,  indodlng  the  specUc  piom  of  Und  now  In 
controTera^.  Seta,  that  this  wltbdnwsl  did  not  of  itself  and  alone  affect  any 
right  or  intereat  of  the  A,,  T.  and  S.  P.  R.  R.  Co.  in  and  to  any  lands  within 
its  grant.  The  withdrawal  was  Bimplf  intended  to  prevent  persons  who  had  no 
loterest  in  the  lands,  or  no  intereat  prior  to  that  of  the  Missouri,  Kansas  and 
Texas  By.  Co.,  from  acquiring  anj  such  Interest,  and  not  to  prevent  persons 
who  did  have  some  interest  In  the  luids  ptior  to  that  of  the  Missouri,  Kansas 
and  Texas  Rj.  Co.  (as  the  Atchison.  Topeka  and  Santa  Fe  R.  R.  Co.  had)  from 
perfectine  such  interest.  And  farther,  /Md,  that  this  withdrawal  did  not 
prevent  Uie  A.,  T.  and  B.  F.  R.  R  Go.  from  definitely  locating  its  road  and 
taking  Utle  to  all  lands  situated  within  ten  miles  of  its  road,  and  coming  within 
the  terma  of  its  grant.    Id. 

S.  After  both  of  said  nant 
cailroeidi  had  been  deflnltely  located,  after  the  landa,  including  this  specific  piece 
at  land,  bad  been  twice  withdrawn  from  market,  from  sale  and  pre-emption, 
once  balnK  withdrawn  in  favor  of  the  U.,  K.  and  T.  Bv.  Co.,  and  once-rto  wit, 
on  November  8,  1B69— being  withdrawn  in  favor  of  the  A,  T.  and  8.  F.  R.  R. 
Co.,  R.  Uien— to  wit,  on  June  33,  1871— settled  upon  the  land  as  a  pre-emptor. 
Afterward  botb  the  A.,  T.  and  S.  F.  R  R  Co.  and  R.  perfected  theV  titles  and 
oht^ned  patents  for  the  land;  the  A.,  T.  and  8.  F.  K  R.  Co.  from  the  State  of 
Kansas,  and  R.  from  the  United  States.  Edd,  that  the  title  of  the  A.,  T.  and 
8.  F.  R.  R.  Co.  Is  paramount  to  that  of  R,  and  R.  being  in  possession  of  the 
laud,  the  rulroad  company  is  entitled  to  recover  the  same  from  him.    Id. 

10.  Under  the  act  of  Congress  of  July  26th,  1866,  granttng  lands  to  the  State 
of  Kansas  to  aid  in  the  construction  of  the  southern  branch  of  the  Union  Pacific 
r^way  and  telegraph,  from  Fort  Rilev,  Kansas,  to  Fort  Smith,  Arkansas,  wheh 
the  line  of  the  railroad  was  definitely  located,  the  title  of  the  rdlway  company 
to  the  odd  sectloDB  within  the  ten-mile  limit  became,  ipso  facto,  flsed  and  abso- 
late.  With  respect  to  the  land  In  the  indemnity  territory,  commonlv  called 
"Uei  lands,"  the  right  of  the  company  was  only  a  float,  and  attached  to  no 
«>eclflc  tracts  until  (he  selection  was  actually  mside  in  the  manner  prescribed  by 
theact    Missouri,  etc,  R.  R.  Co.  «.  Noyes.  440. 

11.  WiiereN.,  having  the  qualilicationa  therefor,  made  a  homestead  entry  for 
^^ty  acres  of  public  land,  and  within  the  iademnlty  territory,  from  which  the 
d^clency  in  the  ten-mile  limit  was  to  be  supplied  to  the  railway  company, 
under  the  act  of  July  30,  1800,  prior  to  any  wilndrawal  of  the  lands  from  mar- 
ket or  entiy,  and  before  such  tract  bad  been  selected  to  help  satisfy  any  de- 
fldency,  and  afterward,  and  while  H.  was  in  possession  of  the  land  under  Buch 
entry,  and  after  he  had  compiled  with  all  the  provisions  of  the  homestead  act, 
the  Beoretary  of  tiie  Interior  selected  the  tract  to  supply  a  deficiency  in  the  odd 
section  of  land  in  the  ten-mile  limit,  and  the  railway  company,  up<n>  such  selec- 
tion, obtained  a  patent  from  the  United  States ;  therefore,  Md,  that  the  selection 
and  the  Issuance  of  the  patent  were  without  authority  of  the  statute,  as  N.  had, 
under  his  homestead  entry  and  compliance  with  ttie  provisions  of  the  homestead 
law,  the  paramount  right  to  the  land.    Id. 

IS.  Under  the  act  of  Congress  of  May  IS,  1866,  granting  to  a  State,  for  the 
purpose  of  building  a  railroad,  certain  lands  within  fifteen  miles  of  the  then  in- 
tended location,  and  the  amendatory  act  of  June  3,  1864.  extending  the  Umlt  to 
twenty  miles,  the  land  being  then  granted  by  the  State  to  ttie  railroad  :  Bdd, 
HuU  a  vested  title  to  tlie  lands  passed  by  such  act,  wliich  was  not  forfeited  by  a 
aubaequent  change  of  location  of  the  road  authorized  by  act  of  Congress  ;  and 
that  even  if  such  change  of  location  worked  a  forfeiture,  the  title  remained  in  the 
road  until  proceedings  by  the  parties  to  which  the  forfeiture  accrued  divested  it, 
and  such  forfeiture  cannot  be  asserted  as  a  defence  by  a  diaselzor,  bnt  is  a  Ques- 
tion entirely  between  the  parties  to  the  grant  Orinnell  e.  Cbicaao,  etc.,  R.  R. 
Co.,  447. 

Of,  1211. 
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See  BcutD,  40;  PLKU}iiia  mo  pR^onoi,  9. 
KABTEK  ATB  BEKVAHT. 

1.  A.  brekeman  was  injured  by  the  breakiiig  of  tui  eye-bolt  coniMCting  tbe 
chain  with  tbe  rod  of  a  bnke.  It  appeand  thai  tlie  670-1)011  was  defective  in 
Dot  haviog  been  propertj  welded,  lliere  was  ao  eviifeoce  of  notice  of  the  de- 
fect to  defendant,  or  any  of  its  agenta,  nor  was  it  shown  tliat  the  defect  could 
liave  been  dlacovered  b7  inapecUvn  ;  there  was  evidence  that  tbe  maker  of  the 
bolt  could  here  discovraed  the  defect  by  bending  it  while  hot  and  in  other  wajrs, 
but  it  did  not  appear  whether  the  eye-bolt  was  made  by  the  company  or  pur- 
chased; and  no  want  of  care.  Um  exercise  of  which  wonid  have  ducoverea  the 
defect,  was  shown.  Edd,  that  the  plaintiff  Mled  to  make  oat  a  case,  so  far  as 
it  rested  upon  the  imperfectioD  referred  to.  Falnton  v.  Northern,  etc,  R  R. 
Co.,  466. 

a.  There  was  evidence,'  however,  that  the  eye-boll  was  smaller  than  those 
used  by  defendant  at  the  time  of  trial ;  that  the  breaking  of  the  chdns  had  for- 
merly been  of  freqnent  occurrence.  The  eye-bolt  in  question  and  one  of  the 
larger  eye-bolts  adopted  since  tbe  accident  were  produced,  and  submitted  to  the 
inspection  of  the  Jury.  EM,  that  while  the  proof  of  negligence  on  the  part  of 
defendant  waa  slight,  sufflcLent  was  shown  to  justify  the  submission  of  the  ques- 
tion to  the  jury.    Id. 

8.  The  puintifl  before  and  at  the  time  of  receiving  the  injury  complained  of 
(from  tbe  falling  of  a  bank  of  earth  under  which  he  was  excavating  gravel  for 
defendant),  waa  fully  informed  of  the  peril  to  himself  of  the  services  in  which 
he  waa  engaged,  and  voluntarily  remained  in  the  dangerous  twsiaon  which  he 
was  occupying.  EiM,  there  was  no  error  in  rendering  a  judgment  of  nonsuit. 
Naylore.  Ghicuo,  etc,  R  R  Co.,  460. 

4.  The  mere  uct  that  in  a  railroad  company's  private  yard,  where  cars  are 
loaded  and  unloaded,  and  tr^na  made  np,  such  cars  are  permitted  to  move  along 
tbe  tracks  unattended  by  a  brakeman,  cannot  be  held  negligence  as  matter  of 
law  as  against  the  company's  servants  employed  in  such  yud,  Eelley  «.  Chi- 
cago, etc,  R  R  Co.,  MO. 

6.  When  a  master  employs  a  servant  to  do  a  particular  kind  of  work  with 
particular  kind  of  InstnimenU  and  mschlnenr,  the  master  does  not  agree  that 
they  are  free  from  danger  in  their  use,  but  uat  they  are  sound  and  nt  for  tbe 
purpose  intended,  so  f ar  aa  ordinary  care  and  prudeuce  can  discover,  and  that 
he  will  uae  ordinary  care  and  prudence  in  keeping  them  in  such  condition  and 
fitness;  and  the  servant  agrees  that  he  wilt  use  such  implements  and  machinery 
with  care  and  prudence  ;  and  if,  under  such  conditions  and  circumstances,  hum 
or  injury  come  to  the  servant  in  the  use  of  such  machinery,  it  muat  be  nuked 
among  the  accidents,  the  risk  of  which  the  servant  must  be  deemed  to  have  as- 
sumed when  he  entwed  into  such  service.  Lake  Shore,  etc ,  R  R.  Co.  e.  Hc- 
Cormick,  474. 

6.  Neither  comumies  nor  individuals  are  bound,  as  between  themselves  and 
their  servants,  to  discard  and  throw  away  their  implements  or  maehinerv  upon 
the  discorerr  of  every  new  invention  which  may  be  thought  or  claimea  to  be 
better  than  uinse  they  have  in  use;  but,  if  they  take  ordinary  care  and  ezerciBe 
ordinary  prudence  to  keep  their  implements  or  machinery  in  sound  repair,  so 
that  bam  does  not  result  to  the  servant  for  want  of  such  sound  condition  of  the 
Implements  or  machinery  need,  then  such  individuals  or  companies  wlU  not  be 
neponsibto  to  aervauts  for  ii^uries  which  may  occur  to  them  In  tl»  uae  of  gocii 
implements  or  machinery.    Id. 

7,  In  an  action  by  a  brakeman  for  an  injur;  received  while  engaged  in  coup- 
ling cars,  by  his  foot  being  caught  in  a  daDgerously-coastructed  nog  at  a  switch 
on  the  line  of  the  road,  the  jury  found  specially  that  the  switches  and  frogs  of 
the  road  were  in  the  same  conmtion  during  all  the  time  the  plaintiff  was  in  thR 
employ  of  Uia  defmdaat,  and  Uiat  they  were  of  the  same  kind  as  tboae  uaed  on 
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tlie  piioelpal  rulroada  in  the  coniitry:  that  plalntifF  hod  full  opportunity  U>  ac- 
quire a  knowledge  of  the  condition  of  all  ttie  switclies  and  frogs  in  the  road; 
Ukat  he  did  not  uae  any  care  to  ascertain  the  condition  of  the  frogs  and  switches 
at  the  place  where  the  injury  occurred;  that  while  walking  on  the  track  behind 
lomg  car,  his  foot  was  caught  in  one  of  the  froge;  tliat  the  printed  rules  of 


, oupling  bT  tiand  in  all  cases  where  a  stick  could  be  used;  that,  In 

coDdderatloD  of  employment  b;  defendant,  the  ptaiatlfl  agreed  to  obey  eald 
roles;  that,  ondra  the  ciicumstances,  the  plaintiff  nsed  propw  care  to  avoid  In. 


the  company  forbid  brskemen  to  go  between  the  cars  in  motion  to  couple  them, 

«nd  forbid  coupling  br  hand  in  all  ca "■ -"-"-  — 'J  •-- — ->    •'--•    ■- 

,j — »j„  .* .  L_  -'-^enaani,  uie  piainio 

the  plaintiff  nsed  proper  ci 
Jury  to  himself,    ffeld,  that  the  defendant  was  not  liable.    Id. 

S.  Where  the  whole  evidence  ehows  be};ond  dispute  that  the  sole  cause  of  the 
ioluries  was  the  use  of  one  bolt  of  insufflcient  length  in  fastening  a  slat  of  the 
ladder  of  a  freight  car,  together  with  the  somewhat  decayed  condition  of  the 
wood  at  the  place  of  such  bolt,  and  that  there  was  no  external  Indicatioii  of 
these  delects,  and  the  person  injured  had  been  frequently  In  charge  of  the  same 
car,  and  in  the  habit  of  using  the  same  ladder,  there  was  no  error  In  directing  a 
nonsuit.    Ballon  e.  Chicago,  etc.,  R  R.  Co.,  480. 

S.  One  railroad  companv  receiving  a  loaded  car  from  another,  and  mnuing  it 
upon  its  own  road,  is  not  bound  to  repeat  the  teats  wtilch  are  proper  to  be  used 
in  tlie  original  construction  of  such  a  car,  but  may  assume  that  au  parts  of  the 
<»t  which  appear  to  be  in  good  condition  are  so  in  fact.    Id. 

10.  The  master's  liability  arises  from  the  fact  that  he  subjects  his  servant  to 
dangers  which  in  good  faith  be  ought  to  provide  agaiost;  but  he  is  not  reepon- 
idble  for  those  dangers  to  which  the  servant  voluntarily  subjects  himself,  though 
he  does  so  without  carelessness  or  breach  of  duty.  Pittsburg,  etc.,  IL,  R.  Co.  v. 
Bentmeyer.  608. 

11.  Where  an  employer  has  furnished  his  employees  with  tools  and  appliancee, 
which,  though  not  the  beet  possible  to  be  obtained,  may  by  ordinary  care  be 
used  without  danger,  be  has  discharged  his  duty  and  is  not  respon^ble  for  acd- 
'dents.    Id. 

It.  The  fact  that  one  employee  upon  a  railroad  is  hired  and.  discharged  1^  one 
superior  agent  and  another  by  another  does  not  affect  the  relation  of  the  em- 
ployeea  to  each  othw  m  fellow.servantB.    Slater  «.  Jewett,  SIS. 

18.  A  company  or  individual  operadng  a  ndlroad  has  the  right,  as  regards 
-employees,  to  vary  from  the  r^ular  time-table  in  the  running  of  trains;  all  that 


IS  required  is  due  care  and  dUuence  in  giving  notice  of  the  change  and  ia  run- 
ning the  ti^n  upon  the  changed  time.    Id. 
A  It  is  not  required  that  Qie  master  should  see  to  it  personally  that  notice  of 


«uch  a  change  comes  to  the  knowledge  of  all  those  to  be  governed  thereby,  _ 
there  i*  due  can  and  diligence  in  choosing  competent  persons  to  receive  and 
transmit  the  necessary  orders,  noj^lgehce  by  than  in  tlie  performance  of  it 
is  a  risk  of  the  emoloyment  that  the  co-emplinee  takes  when  he  entcn  the  ser- 
vice. The  duty  of  the  master  is  performed  when  he  provides  beforehand  and 
mateM  known  to  his  servants  rules  explicit  and  efficient,  whidi.  if  obeerved  and 
followed  by  all  concerned,  will  bring  i>eTsona]  notice  to  every  one  entitled  to  it 

15.  Where  reguIaUons  for  the  running  of  trains  out  of  time,  proper  and  suit- 
able, with  a  view  to  the  safety  of  employees,  are  prescribed,  obedience  to  these 
regulations  by  those  having  charge  oi  a  train  is  matter  of  executive  detail;  for  a 
disobedience  of  them,  which  causes  injury  to  a  co-employee,  the  master  is  not 
liable.    Id. 

16.  It  seems  that  the  courts  may  take  judicial  noUce  of  the  way  in  which  tlie 
great  railways  are  managed  id  the  every-day  practical  running  of  them,  i.e.,  by 
overlooking  officers  at  distant  places,  who  by  means  of  a  telegraph  are  advised 
where  trains  are,  and  direct  their  movements.    Id. 

17.  B.,  pl^ntiSs'  intestate,  was  a  fireman  upon  a  train  running  upon  a  rail- 
road operated  by  defendant  as  receiver.  He  was  killed  by  a  collision  between 
his  tnun  and  another.  It  was  the  custom,  and  was  prescribed  by  the  general 
regulations  for  the  runnine  of  trains  on  said  road,  that  when  trains  were  oeliind 
time  they  should  be  rnqvea  in  accordance  with  special  telegraphic  orders  from 
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the  train  deapatcher,  to  be  conunnnlcated  by  the  telegraph  openton  leodTtng- 
tbem  to  the  oooductor  and  engmeer  of  the  train,  in  the  presence  vt  each  other. 
Ad  order  was  so  eent  directing  where  the  train  which  collided  with  the  train 
upon  which  8.  was  should  meei  the  latter.  The  operator  communicated  it  to 
the  conductor,  but  not  to  the  engineer;  the  conductor,  without  the  aathori^  or 
assent  of  the  ennneer,  signed  the  name  of  the  latter  in  acknowledgment  of 
receipt  of  the  order,  and  the  train  deapatcher  waa  advised  that  the  order  had 
bean  correctly  delivered.  The  conductor  forgot  to  deliver  the  order  to  the  engi- 
neer, who,  in  ignorance  of  it,  instead  of  waiting  at  the  station  designated  until 
the  other  train  came  up,  proceeded  with  hla  train  and  the  collision  occurred. 
In  an  action  to  recover  dunagea  there  was  no  evidence  but  that  the  operator  and 
condnctOT  were  competent  and  akitful  when  employed.  It  did  appear  that 
defendant's  rules  and  r^ulations  were  well  devised  for  safety,  and  had  been  in 
use  for  a  number  of  yeara  without  occasioning  any  accident  Htid,  that  the 
negligence  was  tiiat  of  fellow-servanta  of  the  intestate  in  the  same  common  em- 
ployment, for  wlilch  defendant  was  not  liable.    Id. 


servant  of  the  injured  person,  white  executing  suidt  order,  contributed  In  pro- 
ducing the  injuiT,  aflords  no  defence  to  the  action.  Pittsharg,  etc,  R  R  Go. 
V.  Henderson,  S20. 

18.  An  enKineer  and  brakeman  are  fellow-servants,  engaged  in  a  oommoD 
service.  A  rulroad  company  is  not  responBible  to  a  brakeman  for  an  in jn^  occa- 
sioned by  the  negligence  of  the  engineer.  Pittsburg,  etc.,  R  R  Co.  o,  Ranney, 
SSS. 

n  the  selection  of  an  en- 
„ , _ ,  reaultinE  to  such  fellow- 

servant  from  the  want  of  proper  care  on  the  part  of  the  engineer.  Houston, 
etc,  RR  Co.  0.  Willie,  Ml. 

>1.  A  foreman  was  put  in  charge  of  a  set  of  hands,  whose  butdness  it  was  b> 
lepair  freight  cars  while  standing  on  the  track,  in  the  yard  of  the  company  in 
which  tnuDS  were  accustomed  to  be  made  up;  it  was  also  the  duty  of  the  fore- 
man to  putidpate  with  the  hands  In  doinz  the  work.  While  the  foreman  and 
a  hand  were  engaged  in  repairing  a  car,  and  the  latter  was  at  work  under  the  car 
%  the  order  of  the  foreman,  he  was  injured  by  the  striking  of  the  car  on  which 
oe  waa  working  by  another  car  moving  on  the  same  track.  Bold,  that  the  hand 
na  the  Buborcunate  of  the  foreman.  In  respect  to  the  work  In  which  he  wsa 
engaged  at  the  time  he  waa  injured.    Lake  Shore,  etc,  R  R  Co.  «.  Lavalley, 

tt.  That  it  was  the  du^  of  the  foreman.  In  putting  the  hand  to  work  under 
the  car,  to  use  reasonable  care  to  protect  him,  white  thus  engaged,  from  the 
danger  arising  from  the  switching  of  cars  and  the  making  up  of  trains  on  the 
same  tntck ;  and  for  an  Injury  resulting  from  the  want  of  such  care  the  company 
is  liable.    Id. 

SS.  While  the  railroad  company  is  not  responsible  to  one  employee  for  an 
injury  resulting  from  the  mere  negligence  or  incompetence  of  a  co-employee, 
engaged  In  the  same  general  undertaking,  it  li  liable,  in  such  case,  where  the  com- 
pany has  been  guilty  of  negligence  in  the  employment  of,  or,  after  notice,  cod- 
tiniung  in  employment,  Qie  ne^igent  or  Incompetent  employee,  Iheroby  conduc- 
ing to  the  injury,    Ohio,  etc.  B.  R  Co.  «.  CalWn,  65S. 

14.  Where  the  engineer  of  a  locomotive  places  It  in  the  hands  of  a  fireman 
incompetent  to  manaee  it,  oontrary  to  the  rules  of  the  railroad  cunpany  In  whose 
employ  he  is,  be  is  gmlty  <A  nedlgeoce.    Id, 

A.  A  tailroa-- .-^I5,_  ., ,=„. 

ding  flremeu  tt_ ^ , ^ „ ,  , , ^ 

tbem  in  Its  employ,  after  notice  of  their  practice  of  abandoning  their  enrines 
to  the  fireman,  which  practice  led  to  the  placing  of  an  en^ne  m  the  hands  <f 
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ft  careless  uid  iDcoinpetent  fireman,  wherebf  iojuiy  to  the  co-emplojee  occurred. 

M.  Notice  to  the  master  mecbanic  of  such  compiui^,  whose  dut;^  it  ti 


employ  tnd  discbarce  engitteen  and  firemen,  of  their  practice  in  Tiol&ting  its 

""  ' '"'«  ue  company.    Id. 

itifTs  intestate,  was  employed  In  the  yard  of  defendant  at  H. 

o  asdst  the  yard  master  L. ;  he  was  hired  by  L.  and  vas  under  his  control 


orders,  is  notice  to  ue  company. 
97.  McC., -'  '-"^ -'- 


and  Buperviaiou.  While  McC.  was  eagiged,  by  the  direction  of  L.,  in  attach- 
iog  a  dWagedcaratandiaeonatrach  in  the  yard  to  another  car,  L.  negligently 
aisnalled  to  an  engineer,  wnose  train  stood  upon  the  track,  to  back  the  train, 
which  he  did,  witfiout  signal  or  warning,  and  in  oonaequence  McC.  was  crushed 
between  the  cars,  receiving  injuries  causing  his  death.  In  an  action  to  recover 
damages,  A«U,  that  the  vard  master  was  to  be  deemed  a  fellow -servant  with  the 
deceased  as  to  all  acta  aone  lu  the  range  of  the  common  employment,  except 
those  done  in  the  performance  ol  some  duty  which  defendant  owed  to  its  ser- 
vanls;  that  the  act  in  quealion  was  not  one  of  that  character;  and  that,  there- 
fore, defendant  was  not  liable.    McCosker  e.  L.  I.  R  R  Co.,  664 

2B.  Plaintiff  was  employed  as  a  shoveller  upon  a  construction  train,  and  while 
going  to  the  rear  end  of  the  train  in  discharge  of  his  duty  was,  by  reason  of  the 
uncoupling  of  the  caboose  by  the  conductor,  and  a  sudden  jerk  of  the  trun 
caused  by  the  engineer,  thrown  from  the  car  and  mn  over  by  the  caboose. 
Beld,  that  the  evidence  was  suffldent  to  sustain  the  verdict  of  the  jury  to  ^le 
effect  that  the  injury  was  caused  by  the  proximate  neglect  of  conductor  and 
engineer,  and  that  plaintiff  was  not  guilty  of  contributory  negligence.  Jeffrey 
«.  Keokuk,  etc.,  R.  R.  Co.,  S68. 

SO,  Plaintiff,  while  going  as  a  shoveller  of  enow  for  the  defendant  company 
upon  a  tr^n  engaged  m  the  business  of  removing  snow  from  the  track,  was  in- 
jured by  the  overturning  of  the  car  in  which  he  rode,  by  reason  of  an  unsuc- 
cessful attempt  of  the  conductor  to  remove  a  anow  bank  from  the  track  br 
means  of  the  snow-plough  alone,  aided  by  the  momentum  of  the  train.  Held, 
upon  all  the  facts  set  out  in  the  complaint,  that  a  recovery  by  plaintiff  la  pro- 
eluded  by  the  facts  that  soch  overturning  of  his  car  was  one  of  the  perils  of  the 
busineaa,  wliich  he  assumed,  and  that  the  conductor  and  others,  whose  negli- 

Snce  is  alleged,  were  fellow-servants  in  the  same  employment.    Howland  s. 
Uwaukee.  etc.,  a  R.  Co..  578. 

50.  A  servant  of  a  railroad  company  employed  in  repairing  the  track  thereof, 
and  one  employed  in  running  trains  thereon,  are  engaged  in  the  same  general 
HQdertakiag;  and  where  the  former  is  iujured  by  the  negligence  of  the  latter 
the  company  is  not  liable  therefor.    Gormley  v.  Ohio,  etc.,  R  R  Co.,  S81. 

51.  A  railroad  company  is  liable  for  Injuries  suffered  in  this  Btate  by  one  of 
its  agents  or  servants  from  negligence  of  any  other  agent  or  servant  thereof 
without  contribntory  negligence  on  bis  part  (section  1810,  Rev.  St.),  and  in  case 
of  hia  death  from  such  injury  the  action  may  be  brought  hy  his  personal  repre- 
sentative.   Crams  0.  Chicago,  etc.,  B.  H.  Co.,  688. 

SS.  Where  there  are  two  or  more  lines  of  action,  any  one  of  which  may  be 
taken,  and  such  an  agent,  with  ordinary  skill,  in  the  presence  of  imminent  dan- 
ger, is  compelled  immediately  to  choose  one  of  them,  and  does  so  in  good  faith, 
tue  mere  fact  that  it  la  afterward  ascertained  by  the  result  that  his  choice  was 
not  (he  best  means  of  escape  is  not  suffldent  to  charge  him  with  negligence.  Id. 

SS.  Tbe  plaintiff  was  in  the  employment  of  the  IJnion  Trust  Company,  then 
operating  and  controlling  tbe  HiGBOuri,  Eansas  and  Texas  By.,  as  a  trackman, 
whose  piindpal  duty  consisted  In  repairing  the  track  of  the  railway.  To  facili- 
tate the  work,  the  trackmen,  or  "section  gang,"  were  furnished  by  the  com- 
pany with  a  band-car,  operated  by  the  men  of  the  "gang,"  which  enabled  them 
to  rapidly  transport  themselves  and  their  tools  from  one  portion  of  the  track  to 
another.  A  place  was  appointed  at  station  B.,  In  which,  when  not  in  use,  the 
hand-carand  tools  were  kept;  and  at  the  close  of  the  dav's  laboronthe  track. 
It  was  tbe  duty  of  the  men  to  transport  the  hand-car  and  tools  to  this  station, 
and  there  properly  dispoae  of  them  until  required  the  next  day.  On  April  SO, 
1878,  the  ptaintis  at  tae  close  of  his  work  on  tbe  track,  was  ordered  by  his 
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foremao  to  put  Lis  tools  on  the  band-cftr,  sod  to  get  on  hlnuelf,  ifhlch  order  h« 
obeyed — the  employees  occQpfing  Uiree  hand-cars  and  the-plaintiSridiUKupon 
the  middle  car.  Oa  the  way  to  the  statioD  Ihe  rear  car  was  propelled  so  fast  bj 
the  mea  upon  it  that  it,  by  the  culpable  negligence  of  the  men  operadDg  it,  was 
thrown  agmaat  the  middle  car,  which  could  not  escape,  in  coDsequence  of  the 
nearneaa  of  the  forward  car,  and  thereby  the  middle  car  was  thrown  from  the 
track,  and  the  plaintiff  seriously  hurt.  S^,  the  plalndff  was  Injured  while  in 
tiie  line  of  hia  outy,  and  that  he  was  within  the  proTialons  of  the  act  of  Febru- 
ary 26,  1874,  de&uinK  the  liability  of  railroad  companies  in  certain  cases. 
(Comp.  Laws  1870,  p.  784,  %  4614.)  And  further,  held,  that  be  was  enUtled  to 
recover  for  all  damogea  received  by  him  in  conaequence  of  ttie  culpable  nega 
gence  or  mismanagement  of  Us  co-employees.  Union  Trust  Co.  v.  Thomason, 
689. 

84.  A  person  employed  upon  a  conttructioa  tnin  to  cany  water  for  the  men 
working  with  the  train  and  to  gather  up  tools  and  pnt  them  in  the  cabooae  or 
tool  car,  ia  within  the  statute  making  railroad  companies  liable  to  their  em- 
ployees for  injuries  resulting  from  tbe  negligence  of  co-employees.  Missouri, 
etc..  R.  R.  Co.,  e.  Haley,  S94. 

85.  Where  such  an  employee  upon  a  construction  train,  consisting  of  an  en- 
giue,  two  cabooses  and  four  or  five  Sat  cars,  with  the  engine  coupled  on  to  tbe 
caboose,  with  the  flat  cars  in  the  rear,  all  slowly  tiaclclDg  at  the  rate  of  about 
four  miles  an  hour,  is  directed  by  the  conductor  in  charge  of  the  train  to  pick 
up  a  crowbar  lying  crosswise  near  the  rear  end  of  the  rear  flat  car,  and  while  in 
tne  act  of  stooping  to  pick  np  the  bar,  falls  off  and  is  killed  by  being  run  over 
by  the  cars,  and  the  fall  is  caused  by  a  sudden  concussion  or  jerk  of  the  cars 
from  reversing  tbe  engine  by  tbe  engineer  to  stop  ttie  train,  on  account  of  cat 
tie  near  to  the  track  at  the  rear  of  the  train,  and  neither  the  statute,  the  rules  of 
the  company,  nor  the  custom  on  the  trains,  requires  any  preliminary  signal  or 
warning  to  the  laborers  upon  the  train  to  enable  them  to  bold  fast,  or  ouerwise 
secure  uiemselTes  to  the  cars,  l>efore  reversing  the  engine  or  stopping  the  cars 
under  such  cirtMrnutancea;  hdd,  that  upon  these  facta  the  engineer  was  not 
guilty  of  culpable  negligence  in  failing  to  ring  the  bell  or  sound  the  whistle,  or 

flvinc  other  signal  before  reversing  the  engine;  and  further  Adld^  that  the  acd- 
ent,  if  not  directly  contributed  to  by  the  want  of  care  of  the  employee  falling 
ftom  the  car,  may  oe  denominated  entirely  a  fortuitoua  one,  for  which  the  ralH 
road  company  la  not  liable.    1± 

M.  Negligence  is  not  to  l^e  presumed,  but  must  be  proven;  and  where  the 
evidence  ui  an  action  for  damages  against  a  railroad  company,  under  the  statute 
of  Februan^  86, 1874,  shows  that  all  the  co-employees  exercised  toward  the  in- 
jured employee  that  degree  of  care  and  diligence  which  prudent  penons  would 
ordinarily  exercise  under  like  circumstances,  no  liability  Is  established  against 


the  company 
87.  Where 


. .  Where  the  defendant's  neglect  consisted  in  the  erection  and  muntenance 
a  dangerous  structure  obvious  to  the  senses  long  before  the  accident,  Aetd, 
mat  he  was  not  liable,  whether  the  strocture  could  have  been  differently  bolU 
or  not.    Rains  e.  St  Louis,  etc,  R  R  Co.,  010. 

88.  To  constitute  a  servant  of  a  rdlroad  compa 
hold  the  company  liable  for  his  negligence  towud  .  .     . 

flcient  to  show  that  the  duties  of  the  former  were  to  direct  and  control  aL 

brakemen  in  the  service  of  the  company  at  a  particular  yard,  and  that  the  latter 
was  one  of  the  asaislant  biakemen  at  that  yaxd.    Id. 

89.  It  a  brakeman  knows  tliat  a  footbridge  over  tlte  railroad  upon  wlilchbels 
employed  is  too  low  to  permit  a  man  etandmg  erect  on  the  top  of  a  frdj^t  car 
to  pass  under  it  in  safety,  and,  nevertheless,  remains  in  the  service  of  the  cran- 
pauy,  and  while  paaaing  under  the  bridge  on  the  top  of  a  freight  car  stands  erect 
and  is  killed  by  coming  in  contact  with  the  tuidge,  the  company  is  not  JU^bh. 

40,  Where  the  plaintiff,  an  employee  of  a  railroad  company,  was  injured  white 
uncoupling  the  cars  of  the  company  throngh  an  ttUeged  negligence  of  the  en^- 
ueer,  and  there  was  some  doubt  whether  pbinUfi's  employment  required  him  to 
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perform  this  servic«,  the  iarj  aaj  decide  that  It  waa  in  the  line  of  hla  employ. 

meot    Ferguson  v.  CeDtral,  etc.,  R  R.  Co.,  814 

41.  If  aputlculaTmaiuierof  uncoupling  cars  while  inmotlonwasacuBtomaiy 
way  of  doing  the  work,  and  waa  negligent  and  wrong,  tbe  plaintiff  hlmaelf  for 
the  time  being  in  command  of  the  movements  of  the  train,  he  Ib  himself  in  part 
reaponBlble  for  the  Injury,  and  thould  not  be  heard  to  complain.    Id. 

42.  In  an  action  by  a  brakemao  for  Injuiies  sust^ed  while  getting  oft  the 
train  in  the  discharge  of  hia  duties,  ttie  injuir  resulting  from  hia  coming  in  con. 
tact  with  a  cattle  i£ute  Qtat  projected  to  within  from  19  to  28  inches  from  tbe 
passing  car,  witnesses  were  allowed  to  testify  that  it  was  in  the  line  of  duty  for 
a  brakeman  to  get  off  the  cai  when  it  was  in  motion,  and  also  bow  and  wli<!n  he 
shoald  get  off,  when  called  upon  to  torn  aswitch.  Held,  that  tiie  admission  of 
such  evidence  waa  erroneous.    Allen  e.  Burlington,  etc.,  R.  R.  Co.,  630. 

48.  Brldence  was  admitted,  on  behalf  of  the  plaintiff  in  such  action,  to  the 
effect  that  a  man  could  not,  with  safety,  ride  by  this  chute  holding  to  the  side  of 
tbe  car,  as  plaintiff  had  been  doing.    Beid,  that  evidence  offerea  by  defendant 

to  altow  tliat  persons  bad  frequently  ridden  upon  cars  as  broad  a~  " 

which  Uioi  '  ■    ' '" "    "' 

thediute  w 


trains,  ^Uiough  by  so  doing  It  maybebetter  enabled  to  load  and  unloadUTe 
k  NaoLTOEKOB,  Sunday. 


1.  PUitttlfl  allmed  that  there  was  a  bole  In  the  platform  connected  with  de- 
fendant's depot,  of  a  dangerous  character,  and  that  the  same  was  known  to  de- 
fendant, bnt  that  defendant  had  wilfully  failed  and  refused  to  repur  the  same, 
and  that  while  phdnUff  was  lawfully  engaged  about  his  business  on  said  platform 
be  had  fallen  down  nii  hole,  inlnnng  himself,  wherefore  he  claimed  aamages. 
I>efendant  answered  that  plaintiff  had  full  knowledge  of  the  hole,  and,  with  his 


of  contribntoiT  negligence  whidi  precluded  recoTery.  To  this  plaintiff  replied, 
denying  that  he  was  gull^  of  contributory  negligence.  Beld,  that  tbe  reply, 
though  it  failed  to  deny  the  substanUve  facta  alleged  In  the  answer,  was  neve^ 
tiieleas  good,  inasmuch  a>  the  allegations  of  tbe  answer  only  disclosed  a  state  of 
things  which  sdght  or  mightnot  amount  to  oonbibutory  negligence  on  the  plain- 
tiff's ^t    Loufirille,  etc.,  B.  R.  Go.  t>.  Wolfe,  625. 

t.  Where,  in  an  a^on  to  racover  damagea  for  injuries  done  to  the  plaintiff's 
bonei  and  wagon  at  a  crossing  on  the  defendant's  road,  the  compMnt  substan- 
tial^ set  out  that  the  plainWI  before  attempting  to  drive  over  the  crossing 
etoimed,  looked  and  listened,  hut  by  reaaoa  ot  a  deep  cnt  on  the  defendant's  line 
ana  mtenrening  underbrush  wsa  unable  to  see  an  approaohinx  tr^n,  and  then 
upon  endeaTOring  to  drive  over  said  crossing,  which  was  slightly  higher  than  the 
rest  of  the  highway  so  as  to  impede  tlia  Tehlole,  was  run  down  and  driven  over 
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by  an  eagiiie  on  defeudftnt'H  road,  which  c&me  throu^  the  cnt  above  mentioned 
Bt  areckTeBB  nle  of  speed,  viz.,  flftj  mileH  an  hour,  riving  no  elgnti  uid  making 
no  aouud  to  alarm  the  plaintiff,  in  consequence  of  wnicb  be  itbs  injured  without 
anv  negligence  on  hia  part  by  the  negligence  of  the  company  defendant: 

Ifcld,  that  aaid  complaint  did  not  contaJn  anything  from  which  cootributoiy 
negligence  on  the  part  of  the  plaintiff  could  be  inferred,  and  that  It  was  there- 
fore not  demurrable  on  that  ground.      Pittsburg,  etc.,  R.  R.  Co.  e.  Wright, 

8.  The  averment  Intbe  complaint  that  plaintiff  was  without  fault  wasamerel; 
fonnal  one,  and  admitted  of  any  legitimate  proof  by  which  its  truth  could  be 
established.    Id. 

4.  It  is  for  the  court  by  proper  instructions  to  define  negligence  with  refer- 
ence to  the  facts  of  the  case,  and  for  the  Juiy  to  say  whether  there  was  o^ligence. 


Id. 

6.  Where  said  driver  had  been  called  as  a  witness  on  the  trial,  but  was  not 
asked  as  to  said  statements,  evidence  of  what  they  were  is  inadmlraible  in  order 
to  impeach  hii  testimony.    Id. 

7.  Where  the  assignments  of  error  embrace  a  refusal  to  pennit  a  witness  to 
answer  a  apecifled  question,  and  the  bill  of  exceptions  discloses  the  fact  QM  the 
real  question  asked  was  aliter  than  that  set  fwth  in  the  assignments,  the  court 
will  not  reverse,  though  the  evidence  was  improperiy  rejected.     Id. 

8.  In  an  action  for  occasioning  the  death  of  U>e  plainlifl'B  intestate  the  com- 
plaint stated  that  the  company  defendant  had  constructed  a  culvert  under  its 
track  at  a  point  whero  aaid  track  crossed  one  of  the  streets  of  a  city,  and  that  it 
had  left  a  portion  of  said  culvert  uncovered,  so  as  to  be  dangerous  to  persoua 
travelllDg  on  said  street;  that  plaintiff's  intestate  while  walking  along  eaii  street, 
exercising  due  and  reasonable  care,  fell  into  said  culvert  without  fault  or  n^li- 
gence  on  his  part,  receiving  injuries  from  which  he  died;  wherefore  plaintiff 
claimed  damages. 

MUd,  that  although  it  was  fdrly  inferable  from  the  allegations  of  the  com- 
plaint that  the  deceased  knew  of  the  dangerous  place  Into  which  he  fell,  yet  that 
this  only  obliged  him  to  use  caro  and  caution  proportioned  to  the  danger  which 
he  knew  to  be  in  his  way;  and  that,  therefore,  from  the  facts,  no  irresistible  pre- 
sumption  of  contributory  negUKence  arose  which  rendered  the  complaint  de- 
murrable.    Toledo,  etc.,  B.  K  Co.  e.  Bntnagan.  680. 

9.  It  is  well  settled  that  "  one  who  is  injured  by  the  mere  Diligence  of  an- 
other cannot  recover,  at  lav  or  equity,  any  compensation  forthemjmyif  he,  by 

'  his  own  or  his  agents'  ordinary  negligence,  or  wilful  wronjg,  contributed  to  pro- 
duce the  injury  of  which  he  complainB,  so  that  but  for  hu  concurring  and  co- 
operating fault  the  injury  would  not  have  happened  to  him;  except  where  the 
direct  cause  of  the  injury  is  the  omisdon  of  tiie  other  party,  after  becoming 
aware  of  Uie  Injured  party's  negligence,  to  use  a  proper  degree  of  care  to  avoid 
the  consequences  of  such  ne^i^nce."  LitUe  Bock,  etc.,  R.  R,  Co.  e.  Park- 
hurst,  ess. 

Bee  HiaKWAT;  Puusina  ahd  Fbaotkib,  87,  S8.  « 
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PLBAItnta  AHB  FEACTICE. 

1.  The  report  of  a  referee  is  equivalent  to  n  apecial  verdict,  and  if  there  ia 
evidence  tending  to  establish  the  facts  as  found,  it  will  not  be  disturbed  on  ap- 
peal oa  being  against  the  weight  of  evidence.  Wiggins  Ferrv  Co.  e.  Chicago, 
etc..  R.  R  Co.,  I. 

S.  Wbere  no  bill  of  exceptions  or  certificate  of  evidence  is  found  in  the  rec- 
ord of  a  chancery  case,  tbe  proprietv  of  the  decree  must  be  determined  ezclu- 
sivelj  from  the  aUegations  of  the  biU,  and  the  facts  found  by_  the  court  as  stated 
in  tbe  decree,  as  it  must  be  presumed  the  evidence  was  sufficient  to  aUBtala  sucli 
findings.  A  court  of  review,  wherenotMngappearatolheconlrary,  will  indulge 
in  all  all  reasonable  presumptions  to  sustain  the  decree  of  the  lower  court,  Bin- 
kert  o.  Wabash,  etc,  R.  R.  Co.,  118. 

S.  If  a  decree  specially  finds  to  be  true  every  material  fact  in  the  bill,  and 
contains  do  findings  at  all  modifying  the  effect  of  the  facts  thus  found,  it  will 
follow  that  if  the  nets  chaigied  in  the  bill  are  sufflnient  to  miatBin  thn  dppnw. 
then  tbe  decree  is  not  erroneous.    Id. 

i.  The  jurisdiction  of  quasi  Judicial  I  _. 

always  open  to  inquiry,  and  Uie  decision  may  be  attacked  collaterally  for  want 


i.  The  jurisdiction  of  quasi  judicial  ofBcers  to  make  a  decision  in  any  ci 
alwa^  open  to  inquiry,  and  Uie  decision  may  be  attacked  collaterally  for 
of  Jurisdiction,    Cbgwin  e.  Hancock,  ISO. 

6.  If  an  allegation  of  a  pleading  is  one  that  tiie  pleader  can  be  heard  to  make, 
and  it  be  well  pleaded,  then  a.  demurrer  admits  it  to  be  true,  otherwise  it  does 
not    Ooddarde.  Stockman,  164. 

6.  A  writ  of  mandamus  can  compel  a  public  ofilcer  to  do  only  what  the  law 
baa  made  it  his  duU-  to  do,  and  cannot  issue  to  one  officer  to  compel  another  to 
do  his  duty.    Rowland  ex  parte,  208. 

7.  A  court  of  equity  will  not  take  jurisdiction  to  restrain  the  laying  of  a  rail- 
road side-track  by  a  company  in  the  public  street  in  front  of  its  own  property  to 
connect  with  the  main  track  of  a  railway,  under  license  by  the  city  council,  by 
ordinance,  on  a  bill  by  private  individuals  owning  property  in  the  vicinity  but 
not  abutting  on  the  part  of  the  street  to  be  used.  Truesdale  e. Peoria  O.  B.  Co., 
248. 

8.  Any  damages  that  may  be  sustained  fay  property  owners  in  a  city  bv  reason 
of  tbe  construction  of  a  railroad  track  under  the  license  of  the  city  holoing  the 
fee  of  tbe  street,  must  be  Bouebt  in  an  action  at  law.    Id. 

9.  A  writing  coming  from  the  proper  custody,  and  which  is  more  than  thirty 

J  ears  old,  proves  itself,  and  may  be  admitted  in  evidence  without  proof  of  the 
andwriting  of  tbe  penon  executing  it.  A  fortiori,  should  it  be  admitted  wliera 
there  is  aucn  proof.    Jeffersonvllle,  etc.,  R.  R.  Co.  e.  Oyler,  897, 

10.  Objections  to  the  admission  of  evidence  based  on  slips  in  pleading  which 
might  have  been  corrected  by  amendment  in  tbe  court  below  will  on  error  be 
di^egarded.  Tbe  record  wOl  be  viewed  as  though  the  amendment  had  been 
made.    Id. 

11.  When  a  defect  in  tbe  plaintiff's  case  Is  supplied  by  testimony  on  tbe  part 
of  the  defendant,  ttie  former  is  entitled  to  the  benefit  thereof  on  appeal  in  sup- 
port of  a  denial  of  a  motion  to  nonsuit,  Painton  e.  NortherD,  etc.,  R.  R.  Co., 
454. 

1«. 

thepe _ _  .     , 

Juries  all^^  to  have  been  sustained  through  the  company's  negligence,  i  __ 
ne^igence  conidsted  In  having  a  defective  sand-box  on  the  engine  and  in  keep- 
ing a  defective  frog  in  (he  track,  the  petition  should  not  charge  negligence  in 
nmning  the  cars.    Edens  o.  Hannibal,  etc.,  R.  R.  Co.,  4(19. 

IS,  Aa  engine  oa  which  pbUntift  was  fireman  was  derailed  and  overturned, 
be  was  "  severely  burned,  maimed  and  permanently  injured,  and  has  Buffered 
and  continues  to  suffer  great  pain  in  body  and  mind,  and  that  by  reason  thereof 
be  became,  and  for  a  long  time  remained,  ill,  and  is  still  Buffering  from  said  in- 
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luries."  There  was  no  motion  to  make  the  compl^t  more  definite  or  cettaln. 
Ildd,  tbat  there  wu  no  error  In  admitting  evidence  for  plaintiff  that  the  coto"- 
ing  of  hia  spinal  cord  was  injured  b;  the  aocident,  and  that  urinal  difficulties 
resulted  from  his  injuries;  nor  in  admitting  evidence  that  an  inguinal  bemift 
mads  Its  appearance  about  nine  montba  after  the  injury,  and  was  the  reeutt 
thereof.    D«lie  e.  Chicago,  etc.,  R.  R.  Co.,  4M. 

14.  Ttte  fact  that  pMntiS  failed  to  make  adequate  proof  of  the  last  averment, 
BO  that  the  court  withdrew  that  subject  from  the  conudention  of  the  Jury,  baa 
no  iMaring  on  the  question  of  Ute  admissibility  of  the  evidence  In  the  flnt  in- 
stance.   Id. 

15.  Averdict  for  |1700  di 
actuated  by  passion  or  preji 

IS.  In  an  action  for  Injuries  from  negligence,  where  the  speclflc  acts  couslt- 
tutlng  such  negligence  are  averred  in  the  complaint,  it  must  be  presumed  here, 
in  the  absence  of  anything  In  the  record  to  the  contrarv,  that  the  evidence  of 
negligence  was  confined  to  those  acts,  even  where  there  u  a  general  verdict  for 
Chicago,  etc.,  R  R.  Co.,  469. 

^  .  . .     .rdlct  was  demanded  and  ordered,  it  will  no 

flumed  here  that  the  Jury  were  also  directed  to  find  a  general  verdict    _. . 

18.  After  answering  all  the  questions  propounded  for  a  special  verdict,  the 
jnry  added  that  they  found  "  f or  tbe  plaintUf  to  the  amount  of  $9000. "  In  the 
absWe  of  any  proof  in  the  record  that  the  court  directed  a  general  verdict,  this 
is  oonstmed  as  simpiv  a  flndiog  of  plaintifTs  damues  in  case  he  was  entitled 
to  recover  upon  the  lacts  of  the  speclsJ  verdict    loT 

19.  Where  the  special  finding  of  the  facts  is  inconsistent  witii  the  general  ver- 
dict, the  former  will  control  the  latter,  and  the  court  must  give  Judgment  ac- 
cording.   Lake  Bhore,  etc.,  R.  R.  Co.  v.  HcCormlck,  474 

SO.  Wnere  the  superintendent  of  a  railroad  company  has  made  an  order  as  to 
the  management  of  a  particular  tn^n,  which  order  will  be  reason^le  or  un- 
reasonable aecordlng  to  the  circumstances  under  which  It  is  to  be  enforced,  the 
question  whether  In  any  particular  case  such  order  is  to  be  deemed  ressonable 
or  unresaonable  is  a  question  of  mixed  law  and  fact,  to  be  determined  by  the 
jury  under  proper  Instructions.    Httsburg,  etc.,  R.  R  Co.  v.  Henderson,  039. 

n.  In  a  suit  against  a  railway  contoratitm,  service  of  process  wss  msde  in 
August,  1674,  under  the  proviMons  of  the  act  of  February  7, 1864  (Pasch.  Tex- 
as. Dig.,  art  4888),  "  by  leaving  with  the  withln-named  defendant  tbeH.  and 
T.  C.  R  R  Co.,  at  their  chief  office  in  Houston,"  a  true  copy  of  the  dtationand 
the  accompanying  certified  copy  of  Dtaintifr's  petition.  On  toe  proposition  that 
a  motion  to  qnasn  the  service  soould  have  prevailed,  Bsid — 

1.  The  second  section  of  the  act  of  March  21, 1874.  entitled  "An  act  to  Ax 
the  venue  in  cert^n  cases,"  and  the  second  section  of  the  act  of  April  17,  1874 
entitled  "  An  act  to  confer  jurisdiction  in  certain  cases,"  did  not  repeal  by  Im- 

EllcaUon  the  providons  of  art.  4868,  Pasch,  Big.,  but  were  Intended  to  be  cuma- 
itive. 


o  tiie  effect  that  he  would  as  soon  run  over  him 
as  not    ^eld— 

I.  The  evidence  was  admissible,  as  a  drcumstance  showing  the  want  of  care  on 
the  part  of  the  company  in  tlie  selection  of  him  as  ita  engineer,  but  it  should 
have  been  so  restricted  by  appropriate  inslmctions  to  the  jury. 

3.  The  personal  malice  indicated  by  the  declaration,  if  the  cause  of  the  injury, 
would  not  render  the  company  liable  for  actual  damages  thus  Inflicted  on  a  tol- 
low  servant,  and  the  jury  should  have  been  so  instructed.    Id. 

8S.  In  a  suit  for  damages  by  an  emplovee  of  a  railway  company  for  Injur^ 
sustained,  which  permanently  disabled  nim,  the  jury  were  instnicled  tnat,  if 
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Huy  found  for  pUUntlS,  to  find  no  greater  sum  than  a  Bum  which,  put  at  loter- 
cet,  nould  produce  aDDuallv  a  sum  equal  to  the  diflerence  between  what  plalD- 
ti£F  could  earu  befora  his  bijunr,  and  what  his  abtlitr  would  be  restricted  to 
auniiw.  In  cotuequence  of  the  tDJui;.    BM,  error.    Id. 

M.  ]ja  an  action  biou^t  b^  an  emploTee  of  a  T^lroad  company  sptlnst  It,  to 
mscynt  for  lajui?  auatilned  while  in  the  discharge  of  hia  duty,  the  negligence 
charged  wu,tbe  moving  of  a  car  under  whidi  the  plaintifE  was  working,  with. 
oat  nodes  or  warning.  The  proof  showed  that  the  negligence  in  not  ginng  no- 
doe  or  warning  of  the  moving  of  the  car  was  attributable  to  the  foreman  under 
whose  control  the  plaintiff  was  woiUng  and  not  to  those  engaged  In  moving  the 
oar. 

BM,  that  the  case  was  not  one  of  a  failrnv  ot  proof  under  section  180  of  the 
Ohio  Code,  but,  at  most,  of  variance  nitder  sections  181  and  183.  Lalw  Bbore, 
etc.,  B.  R.  Co.  D.  Laralley,  S&. 

U.  A  complaint  agdnst  a  r^lroad  company  tor  damages  to  the  person  of  an 
employee,  otiar^g  the  negUgence'by  which  the  plaint  was  injured  directly 
upon  llie  defendant,  and  not  merely  upon  its  employees,  is  aufflcieut  on  demur' 
ver;  and  proof  may  be  given  thereunder  of  any  acts  or  circumstances  of  negU- 
Kenoe,  on  the  part  of  such  defendant  in  the  running  of  the  locomotive  cau^ng 
ue  injniy.    Ohio,  etc.,  R  R.  Co.  «.  Collam,  65S. 

96.  Uncertainty  in  the  all^ation  of  n^ligence  in  such  complaint  is  a  defect 
that  cannot  be  reached  by  demurrer,  but  by  motion  to  make  specific.    Id. 

17.  On  a  demurrer  to  Uie  evidence,  the  court  is  bound  to  take  as  true  all  the 
facts  whld)  the  evidence  tended  to  prove,  and  such  inferences  from  them  as  the 
Jury  could  fairly  have  drawn,  though  the  Jury  might  not  have  drawn  them.    Id. 

M.  Qenerally,  where  the  facts  of  a  case  are  undisputed,  the  effect  of  them  Is  for 
the  judgment  of  the  court,  and  not  for  the  decision  of  the  jury,  and  this  la  true 
in  that  class  of  cases  where  the  e^stence  of  such  facts  comes  In  question,  rather 
than  where  deductions  or  inferences  are  to  be  made  from  them;  but  if, 
from  the  facts  proven,  different  minds  may  draw  different  conclusions,  the  case 
may  be  properly  left  with  the  Jury.    Id. 

n.  It  Is  tJie  Judgment  of  the  Jury,  and  not  the  judgment  of  the  court,  which 
Is  to  BSseaB  the  damages  In  actions  for  personal  toss  and  injuries,  and  unless  the 
damages  are  such  as  to  Induce  the  belief  that  the  Jury  must  have  acted  from 
""'"'*''";,  partiality  or  corruption,  their  verdict  ought  not  to  be  disturbed.  Id. 
one  of  two  paragraphs  of  complaint  is  good,  the  Supreme  Court  will 
presume,  on  appeal,  that  the  court  below,  on  overruling  a  demuner,  to  the  evi- 
dence, applied  the  evidence  to  the  good  paragraph,  and  not  to  the  bad  para- 
graph.   Id. 

81.  A  compl^t  for  injuriet  sust^ed  by  the  plaintiff  tbroueh  the  fault  or 

Kligence  of  another  Is  bad  if  it  does  not  aver  that  the  plalntuf  was  without 

lult  or  negligence  contribnting  to  the  Injury  complained  of.  Gkirmley  e.  Ohio, 
etc.,  R  R,  Co.,  081. 

si.  Where,  in  an  action  by  a  servant  against  the  master  for  Injuries  resulting- 
from  the  n^ligence  of  co-servants,  the  petition  stated  that  the  injury  occurred 
in  a  parUcuur  wav,  Asid,  that  a  request  to  charge  that,  to  entitie  plaintiff  to  re- 


30.  Ifo) 


n<«Ug( 
fault  o: 


the  plaintiff,  against  the  instructions  and  rulings  of  the  court,  will  be  revereed. 
Ferguson  v.  CenttBl,  etc.,  R  R  Co.,  B14 

8^  Defendant  requested  the  court  to  charge  that  It  conid  not  have  been  re- 
quired to  use  ordinary  care,  or  held  to  responsiblli^  for  a  failure  to  do  so,  un- 
less it  failed  to  use  such  care  after  being  aware  ot  plaintiff's  danger.  Bald,  that. 
Inasmuch  as  the  defendant  had,  by  Its  negligence  In  refusing  to  repair  the  hole, 
rendered  It  impossible  tor  It  or  its  agents  to  oecome  aware  of  plaintiff's  peril  In 
time  to  avoid  the  injury  done  Mm,  the  refusal  ot  the  court  to  charge  as  above 
did  not  constitute  error.    Louisville,  etc,  R  R  Co.  e.  Wolfe,  685. 
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U.  In  such  csM  the  court  Is  right  in  Inatructiag  the  jni7  that  their  verdict 
must  be  coiiflne4  strictlr  to  compeoBato^  dsmagea.    Id. 

56.  Whera  ui  iiutniction  is  given  to  the  Jury  at  tlie  request  of  a  poitj  to  a 
cause,  and  he  makea  no  objection  and  takes  no  exception  to  it,  ttte  court  will  not 
at  liis  instanoe  pau  upon  Ute  ooirectneu  of  Bald  instmctton  on  error.    Id. 

57.  Wlure  one  claims  damages  for  injuries  caused  by  tlie  n^igence  of 
another  no  presumption  arises  Uiat  he  is  hhnseU  free  from  fault  In  orcter  to 
recover  he  must  show  due  care  on  his  own  part.  Where  the  circumstances  point 
just  as  much  to  the  negligeuce  of  the  pluntlft  hs  to  its  absence,  or  pomt  in 
neither  direction,  lie  cannot  recover.    Toledo,  etc,  R  R  Co.  «.  Bramwan,  030. 

n.  On  the  trial  of  the  cause,  the  compl^nt  in  which  is  set  forth  aoove,  tha 


evidence  showed  that  the  deceased  came  home  ai  night  in  great  pain  b 
Injurv  on  the  side  and  soon  after  expired.    His  wife  took  a  pair  of  hisehoeBaaa 
founa  that  they  fitted  impreasJons  of  feet  in  the  soft  mud  of  the  culvert  just 


vert.  The  medicsl  experts  examined  testified  that  the  death  of  plaintiff's 
intestate  might  have  been  occasioned  by  a  fall  such  as  plaintifF  clumed  to  iiave 
taken  place.  There  was  no  other  evidence  as  to  how  the  accident  occutmL 
£eld,  thst  the  evidence  failed  to  disclose  the  fact  that  the  deceased  bad  ex- 
ercised due  care  and  prudence,  and  that,  therefore,  plaintiff  was  not  entitled  to 
recover.  Id. 
See  Bono,  t4,  38,  87,  SS,  46;  Cobfotu.tion,  11;  Ehxheht   Domum,  20,  96, 

80—86,   66;  Habteb  ARD  Sbbvakt,  8,  g,  US,  86.  40;  NmiMissCX,   1,  8; 

Stssbt  Bailwat,  1 ;  Tax,  18,  16,  20. 


BTP*»T»w  xiaHts. 

The  second  section  of  the  act  of  the  Oenend  Assembly  of  Iowa,  entitled 
"  An  Act  in  relation  to  riparian  owners  on  the  Mississippi  and  Missouri  rivers," 
approved  March  18,  1874,  is  not  in  conflict  with  any  statute  of  tlie  United 
Stales.  Where,  theretoie,  the  owner  of  lands  on  the  Mississippi  bad  made  an 
embankment  In  front  of  them,  and  at  its  outer  end  beyond  low-water  mark 
erected,  without  the  direction  or  consent  of  the  Secretary  of  War,  a  stone  pier 
ir  crib,  this  court  afflnns  ttte  judgment  of  the  Supreme  Court  of  that  Slate. 


declaring  that  under  that  section  a  railway  company  cannot  construct  its  road 

over  the  embankment  between  high  and  low-water  marlt,  unless  the  damages 

to  such  owner  shoU  first  be  ascerlamed  and  paid.    Railway  Co.  v.  Renwick,  Ml 

See  Water. 


Bmnmro  btbxjul 

See  Watrb. 


SZAI,  7ULQBB  TO  UTIX,  205. 
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See  Bond.  4,  5,  »,  11, 17.  34.  36,  88.  3B,  84 ;  Cohbtitdtioiial  Law,  1,  3;  Coa- 
FORATIOM,  10;  Ehnxht  Domaik.  1,  10,  11,  19,  38,  50,  03;  LAifD  Gbast, 
1-6,  10-13;  Plradino  and  Pkactics,  31. 


8T00X. 

Bee  Boitd;  Tax.  7. 

BTBSAii,  Binnmre. 

Bee  Watek. 
flTBBET,  LATIHQ  TEAOE  DT,  346.  358. 

See  PiiEADiNa  and  Practice,  7.  8;  ehuisnt  domain,  &-8,  11-18. 
PATIHa  OF. 


The  pluDtiff,  a  street  rdlroad  corporation,  obt&ined  from  the  cltr  council 
of  CSlerelaud  Che  right  to  conatruct  and  operate  Its  road,  through  certain  Btreets 
of  tiie  city,  upon  certain  terms  and  conditions  expressed,  and  subject  to  such 
other  terms  and  conditions  as  the  council  might  thereafter  prescribe.  Among 
the  conditions  expressed,  it  was  stipulated  that  a  certain  other  railroad  company, 
then  in  existence,  should  be  allowed  to  run  its  cars  upon  a  portion  of  the  plsin- 
110*8  road,  upon  the  payment  of  such  reasonable  compensation  as  the  council 
should  prescribe.  It  the  parties  were  unable  to  E^ree.  Aftenrard,  another  com- 
pany was  organized,  to  which  was  granted  the  ngfat  of  way  along  certain  streets, 
and  also  upon  a  poitlon  of  the  route  already  occupied  by  the  plalnUil,  and  upon 
its  track,  upon  the  tmyinent  to  the  plaintiff  of  a  reasonable  compensatioa. 
These  companies  failing  to  agree  upon  the  amount  to  i>e  paid,  the  council  pre- 
scribed a  certain  sum,  which  was  tendered,  but  refused  by  the  plaintiff.  There- 
upon, the  plaintiff  brought  suit  against  saJd  other  last-mentioned  company  to 
enjoin  said  company  from  using  any  portion  of  its  track.  alleKing.  among  other 
things,  that  the  com^nsation  so  prescribed  and  tendered  was  inadequate,  which 
allegation  was  ne^tived  by  defendant.    H^, 

That  the  plaintiff  did  not  acauire  an  exclusive  right  to  use  the  route  upon 
which  its  road  was  constructed^ 

That  the  property  of  the  plaintiff  in  its  tract  was  subject  to  be  taken  for  a 
like  public  use  in  common,  upon  compensation  being  first  made. 

That  the  council  stipulated  for  the  right.  In  such  case,  to  prescribe  a  reason- 
kble  compensation. 

That,  without  proof  that  the  amount  of  compensation  so  prescribed  and 
tendered  was  inadequate,  the  plaintiff  Is  not  entitled  to  an  InJuocUou.    Kins- 
man St.  R  R  Co.  D.  Broadway,  etc.,  R.  R.  Co.,  837. 
lOBBCEIFTIOV  FOB  BOITM. 

Sea  Bond. 

FOB  BTOOI. 

Bee  Bond. 
OTBDAT. 

1.  The  defendants  were  indicted  for  having  been  engaged  at  common  labor 
on  Sunday.  The  evidence  showed  that  they  were  servants  of  a  r^lroad  com- 
pany, ana  were  engaged,  on  that  day.  in  taking  up  an  old  switch  and  pnttbg  ia 
anew  on^  and  that  the  work  could  not  be  accompUahed  In  less  time  Uiao^^t 
hours;  that  the  wotic  oould  not  have  been  done  on  any  dar  of  the  week  except 
Sunday  without  delaying  four  of  company's  tr^ns;  that  tne  track  of  the  com- 
IMUiy  was  then  in  a  veiy  bad  condition,  and  it  was  then  engaged  In  laUng  up 
the  old  iron  and  replacing  It  with  steel.  H^,  the  work  was  one  of  necessity 
within  the  meaning  of  the  statute.    Yonoskl  v.  Btate,  40. 
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f  the  work  and  labor  dona  undra  the  dream- 


■USTAOI  WATIX. 

BUSTZT,  oon  or,  404. 


See  IiASD  Grutt, 


TAX. 

1.  Under  seodon  1,  art.  9,  of  the  Illinoie  ConsUtntlon,  an  aaMamtent  foe 
taxation  miut  be  made  by  OtA  penon  or  penons  to  be  elected  or  apn^ted  in 
tlie  manner  tlie  Qeneral  Asaemolr  aliall  £iect,  and  not  otherwiaa  Tlierefore, 
an  aaseasment  made  by  a  povon  or  peraooa  not  autliorlzed  by  law  ia  Toid,  and 
no  judgment  can  Im  tendered  tor  tlie  taxes  levied  on  such  aaaeement.  Qdcago, 
etc.,  R  R.  Co.  e.  Denniaon,  U. 

S.  Under  the  Bevenue  law,  the  excltidve  power  to  aaseaa  r^Iroad  track  and 
rolling  stock  of  lailwBf  companies  is  conferrad  upon  the  State  Board  of  Equall- 
zotton,  and  tberefore  an  aaaeaament  of  proper^  used  aa  a  raUroad  track,  by  the 
local  township  aMessor,  is  void.    Id. 

8.  Land  held  and  in  actual  use  by  a  railroad  company  for  side  tracks, 
Bwltcbei  and  tamoata  must  be  regarded,  wiUun  the  meaning  of  the  Bevenue 
law,  aa  a  part  of  the  right  of  way  of  the  company,  notwithgtanding  it  may  have 
machine  shops,  depots,  roond-houaes,  and  other  superBtruoturee  thereon,  neces- 
sanr  for  the  successful  use  of  the  road.    Id. 

i.  In  thia  case,  two  lota  of  a  railway  company  contained  about  8S  acres  after 
deducting  a  strip  100  feet  wide  running  through  them  occupied  aa  the  m^n 
track,  "nie  82  acree  were  covered  by  tracks,  used  all  the  time  for  the  poipoee 
*  '  '        '  r  them,  and  for  switching  cars,  manng  up 


of  way,  and  its  r^lroad  track,  and  aa  such  conid  n , _, 

local  township  asseaeon.  But  land  cannot  be  Kgardea  as  ii|dit  of  way  merely 
becauaeoneoreventwoaide-tracksmaybeconstnicteduponlt  Thelandmuet 
be,  in  foct,  appropriated  for  the  purpose  of  the  right  of  way.    '  ' 

■  When  a  corporation  is  formed  unde  ~  ""  '  '  —  "  '" 
_  . . .  r  corporations,  one  of  which  was  Inc 
and  the  others-in  other  Btatee,  the  new,  c 
sidered  as  "  Incorporated  under  the  laws 
the  last  clause  of  the  first  section  of  the  Revenue  Act  of  March,  90,  187S,  and 
the  capital  stock  of  such  corporation  In  this  State  is  snUect  to  taxation  hero. 
Ohio,  etc,  R  R.  Oo.  e.  Weber,  101. 

6.  The  State  Board  of  BquaUeation  found  the  valoe  of  the  capital  stock  and 
rolling  stock  of  a  railroad  corporation,  operating  its  road  and  franchise  in  thia 
and  other  Blatea  by  a  continnoua  line,  by  taking  the  value  of  the  entire  capital 
stock,  and  all  the  rolling  stock  of  Uie  corporation  evervwhere,  and  set  apart  so 
much  of  the  entire  value  of  each,  for  taxation  in  thia  Stale,  aa  the  proportion  of 
the  length  of  Its  main  line,  in  this  Slate,  bore  to  the  length  of  the  entira  line  of 
the  road  owned  and  operated  by  it.  It  did  not  appear  whether  this  was  dona 
from  their  own  knowledge,  or  from  information  mim  other  soorces,  and  there 
was  nettling  to  show  baud  or  illegality  in  their  action.  SUd,  in  the  absence  of 
proof  to  the  contrary,  that  the  mode  adopted  by  them,  and  the  omdusion  tbej 
reached,  waa  fair  and  reasonable,  and  that  tins  was  not  an  asaeasncmt  of  any 
part  of  its  proper^  in  the  other  States.    Id. 

7.  Under  the  statute,  the  property  of  railroad  companies  Is  tlms  claadfied  and 
defined  for  the  purposes  of  taxation:  The  "  capital  stock"  means  all  the  prop- 
erty and  rights  of  the  corporation,  of  every  kind  and  nature,  whererar  loratea. 
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The  ' '  railroad  track"  embraces  property  lield  for  right  of  wav,  Including  saper- 
Btnictniea  thereon,  and  tbie  la  declared  to  be  real  estate.  "  Rolling  stoc^"  em- 
brace* the  movable  property  of  the  corporation,  which  la  declared  person^ 
propertT,  and  this  is  siudi  property  as,  in  its  ordinary  use,  is  taken  from  one  part 
of  the  Ime  to  tnatber,  as  cars,  locomotlTes  and  their  attachments,  and  usual  ac- 
companiments. "  Feraonal  property,  other  tiian  rolling  Stock,"  embraces  tools, 
materials  for  rep^rs,  and  all  otner  property  which,  in  its  ordinary  use,  Is  not 
t&ken  from  one  part  of  the  line  to  anothar,  and  the  local  property,  the  railrtMd 
track,  and  rolling  stock,  constitute  the  tangible  property  of  the  corporation,  and 
all  other  kinds  of  property,  embracing  the  franchise  and  euch  omer  values  as 
sre  inaccessible  to  the  local  asaessors,  the  Intangible  property,  and  all  those 
combined  constitute  the  capital  stock.  Id. 
8.  The  object  of  the  leg^ature,  in  regard  to  the  aaaessment  of  railroad  o 


ponitlons,  was  and  is  to  subject  each  railroad  company  in  the  State  to  taxation, 
a  propoition  to  the  value  of  all  its  propertv  liable  to  be  ta: 
intangible,  real,  personal  or  mixed,  embracing,  among 
ty,  the  franchises  granted  or  exercised  within  this  State.    Id. 


__  ^  _^.  . propertv  liable  to  be  taxed,  whether  tangible 

or  intangible,  real,  personal  or  mixed,  embracing,  among  otlier  kinds  of  prop- 
— ^,  the  franchises  granted  or  exercised  within  this  State.    Id. 

<.  A  rule  adopted  by  the  State  Board  of  Equalization,  (or  the  Assessment  of 
the  capital  stock  of  corporations,  that  the  value  of  all  shares  of  the  stock,  and  the 
value  of  all  the  debts,  excluding  those  for  current  expenses,  should  be  added  to- 
gether to  ascertain  the  fair  cash  value  of  the  capital  stock,  or  entire  property, 
mclnding  the  franchisee,  and  that  from  this  sum  should  be  deducted  the  amount 
of  the  value  of  all  tangible  property,  and  that  the  remainder  should  be  taken  as  the 
fair  cash  value,  to  be  assessed  for  taxation,  was  sustained  on  an  apxdication  to 
enjoin  the  collection  of  a  tax  levied  upon  such  sum,  when  equaluied,  by  the 
board,  with  other  proper^.    Id. 

10.  While  it  is  true  that  the  statute  must  be  understood  as  applyini  only  to 
such  property  of  nmroad  corporations,  operating  In  this  and  other  Stales,  on 
the  same  line  of  road,  as  Is  subject  to  taxation  in  this  Stale,  the  fact  that  the 
value  of  the  whole  property,  both  in  and  without  the  Slate,  is  used  In  the  com- 
putation by  which  to  urive  at  the  value  of  that  part  thereof  to  be  assessed  here 
for  taxation,  will  not  render  the  asseaament  or  tlie  taxes  levied  thereon  invalid. 
Id. 

11.  A  railroad  tax  will  not  be  enjoined  because  the  distribution  of  Its  taxable 
propertv,  other  than  its  local  property,  among  the  several  counties  through 
which  Its  road  ntos,  was  made  ov  the  clerk  of  the  Board  of  Equalization  after 
the  adjournment  of  the  board,  when  It  Is  made  on  the  basis  as  fixed  by  the 
statute,  and  the  harden  on  the  railway  companv  has  not  been  increased  by  the 
appointment.  This  U  but  a  ministerial  act  resting  In  computation,  and  does  not 
require  the  exercise  of  any  discretion.    Wilson  e.  tVeber,  112. 

U.  Where  the  decree,  upon  a  bill  to  enjoin  the  levy  of  a  collector's  warrant 
upon  personal  property  of  the  complainant,  Issued  upon  an  assessment  of  the 
same  against  a  former  owner,  finds  tliat  the  mortgage  under  which  the  com- 
plainant claims  was  a  valid  lien  on  the  property  prior  to  the  assessment,  and 
deliveij  of  the  warrants  to  the  collector,  this  win  amount  to  a  finding  tliat  the 
mortgage  was  properly  acknowledged  and  recorded,  or  that  posaeenon  must 
have  been  taken  under  it  before  it  expired,  the  preeumption  being  In  favor  of 
the  finding  of  the  cuorL    Binkerte.  Wabash,  etc,  R.  R.  Go.,  118. 

IS.  A  bill  to  enjoin  the  sale  of  complainant's  personal  property  for  taxes  levied 
against  a  former  owner,  made  the  collectors  of  several  counties  defendants, 
among  whom  was  the  collector  of  Scott  county,  who,  by  mistake,  was  named  as 


Coats.  There  being  no  service  on  him,  an  amendment  was  made  to  the  bill  ii 
which  the  name  oi  the  collector  of  that  county  was  correctly  given,  who  ap- 
peared and  answered,  and  the  cause  proceeded  to  final  decree,  mthout  question 


as  to  the  regularity  of  the  proceedinga.  It  was  objected  that  the  decree  being 
jcrint.  If  erroneooa  as  to  any  one  defendant  most  be  reversed  as  to  all  But  the 
court  did  not  regard  that  the  decree  was  igidnBt  Coats,  it  being  Intended  to  be 
against  Oie  collectora  onlv,  but  held,  that  whether  it  was  rendered  uainst  him 
or  not,  it  could  not,  in  tne  slightest  manner,  prejudice  the  other  defendants. 
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14.  AooOTof  *BU(tMe,aBdart]pDlitionaf  tfaepaitintliatitiiii^tbenaed 
in  eridence  Uw  Mnw  m  Um  oiwiml,  tnnacribed  tnto  the  recofd,  but  ndtber  ot 
wUdi  m  In  —y  ■iniiir  TBrifled.  ia  taMolBclent.  and  doe*  not  mske  tbem  k  part 
of  Uh  nccfd;  and  arcn  if  Uw7  mn  cooaidend,  tbe  atipolalion  would  not  maka 
Ae  DUrtgiM  erideacc  or  diow  it  «aa  olltnd  in  endance  and  cmMidend.    Id. 

11.  Tna  Bndiapi  ot  a  decna  in  nSntakot  to  a  nutter  abovt  which  there  is  no 
■Degitioa  while »»r,  q>ni>o*  beaaatalnM);  but  Odanile  does  not  ap^j  tocaaea 
wh««  tha  beta  fond  hj  the  dame  ham  been  delectiTdr  Hated  In  the  bOL 
Tbercftm,  a  aalwnfnt  in  a  hQI,  of  the  making  of  a  dbaUel  mortgage  will  fall; 
waiTBBt  tiM  coort  in  lln^u  it  waa  a  valid  Hen,  in  the  ahaenoa  of  objection  to 
aeanlllciMMTrfthealhfflMn.    Id. 

U.  Ai«dtallnadec»e«Cfo(eck«ate,llDdingtheinOTt0igetobea|0iorTalid 
"~i,  ihwa  mi  nilii  lliii  ihaim  enonaoaa,  aa  ttndii^  a  men  concl — ' *  ' — 


«  dBcree  efTonaooa,  aa  Ifnding  a  mere  conclnriOD  of  Uw. 
TtavaSdl^af  amnrt^ageHbeqaenajamixedqQeetionof  law  and  fad.  and 
dnandlnjF  to*?—  thaeiutvMsa  or  nonnsnatence  ot  n^h^rffta  MMif^ry  uniiiaiiff  h 

IT.  neatatntnmafaaaHaifai' IbetaxeaaaaeaednponpaBanalpnKiertjwilj 
boB  and  after  (ha  lai-baoka  an  ddireted  to  the  coOMm,  and  thb  lien  baa  no 
wJaraace  to  the  prouMty  oaimally  a«eaMd.  but  it  enacbea  to  all  Ibe  peisonal 
IKOpetty  of  the  tax-«eWar.  TtaeRfore.  if  the  petaon  aiFwinfl  on  anj  ifUde  of 
p"""!  ^Kuumlj,  aaenuiBi  a  Talid  aartpm  upon  the  muk,  or  mAee  a  Talid 
•ale  theraof,  Setee  the  tnx-booka  an  rectned  I7  the  ooHedor,  the  person  bald- 
inlander  aocfaBoMgan  or  aide  wiU  bold  (he  pnmrtr  fiee  from  any  lien  on  the 
Hme  for  Uw  taxeL  and  a  Isfv  odmi  and  hIo  at  the  aame  tor  the  taxes  will  be 
«a}(HMd.    Id. 

II.  The  aintiile  nakna  taxee  aneaMd  opoo  nal  pcopertv  a  lien  Oiereon  bom 
and  iachidiBg  the  Hut  day  of  M^  in  flte  jear  they  an  lened  onlfl  the  aame  an 
paid.  Tlte  tax  on  tmA  tnct  ia  kept  ■epanle  and  distinct  &am  the  taxes  on 
vitrj  other  tnct,  and  aoA  a  tax  becoiea  a  drtit,  not  only  against  the  owner, 
whkh  may  be  reoorcnd  in  a  [—*"—'  actfan,  btU  ako  a  dwrgo  npon  that  par 
ticalar  tnct  of  land  and  no  othw  tncL    Id. 

U.  S.  entered  into  a  eeatmct  in  writing,  in  18B8,  with  a  nOroad  company,  to 
pnrrhaer  certain  nal  eatals,  and  connaiued  to  pay  all  taxes  which  Bfaonld  be 
Uwfolly  inqioaed  on  the  pnegitea.  Under  tte  cwilinct,  he  went  into  poeeeasion 
of  the  land,  paid  a  ^nall  portion  of  the  jwin  hawi  mMiey,  and  made  Talaable 
improTementa.    He  defanlted  u  to  the  payment  of  tnxea  for  the  yean  161S, 

~  etween  8.  and  the 
Ua  improTeoMnla 

, ^._, J .__    __  ..  writtMi  cmtract, 

ita  **|*^^fc*  afalntt  hn—  under  the  corcnanto  thereof.    Setd,  lliat 

■■      ■ofTSdnty.      

-    .  andnettfci 

jalid  tax  titk  to  the  premisei.  on  acconntttf  his  former  nlatioB  with  the  nilroad 
coi^Mny,  onds  tte  contract  td  porchaae.  Sbonp  «.  Central  Br.  U.  P.  R  B. 
Co..  IM. 

Mb  Hm  f— m^™  c^  the  official  title  of  the  aaeew»  after  his  rignatora  to  the 
oath  to  his  offldal  Rtum  of  the  ralnaiirai  of  nal  estate,  and  the  ataence  of  the 
<Adal  seal  of  tlie  coonty  cleA  on  the  jnrats  to  the  oath  of  the  aasessor  attached 
to  siicfa  retain,  and  npcm  the  affldants  of  the  publication  of  the  tax  levy  and  tax 
sale,  an  mere  imgnlarities.  and  will  not  inTalidatc  the  tu  proceedings  based 


to  the  compairr;  ihc  company  accepted' the  sntteader  of  hie  writtMi  cmtract, 
and  irlrnsnrt  au  ita  claims  smnrt  lum  under  the  corenanta  thereof.  Sttd,  Hv  ' 
a.  waa  Ibent^  Riiend  of  tUl  dn^  or  tddintioB  to  pay  past  or  fntore  taxes  0 
"    *~m;  and  aftersndi  aetlfcment  8.  waa  not  dewred  bom  acquiring 


U.   Tlte  ffmimiftn  of  the  name  of  the  person  to  whom  a  tract  of  land  is 

asNsaed.  from  the  notice  of  the  tax  sale;  and  from  the  notice  of  the  ezikindion 

of  the  time  for  redemption,  will  not  inTslidsta  the  title  conveyed  by  the  tax 

deed  to  the  tax  pordiaaH  of  the  nal  eataic    Id. 

See  LasdGrast. 
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Bee  PLXADma  asd  Practigx,  lft-10. 
WATSE. 

1.  The  ffrant  of  a  right  of  wftf  ftcrow  one's  lauds  to  a  nilrood  caxnpuiy  ie  no 
llceDse  to  It  to  overflow  the  frantor'B  lands  by  the  uuaUlful  cotutnictloii  of  a 
leree  on  the  right  of  wa^.    St.  Lonla,  etc.,  R.  R.  Co.  v.  Morris,  48. 

S,  The  statute  of  ItmltatiohB  of  three  yeara  applies  to  aicUoiu  aft^ost  a 
Tallroad  compuiy  for  overflowing  one's  land  hy  the  building  of  a  leree,  and 
GommenceB  as  soon  as  the  levee  Ie  completed.    Id. 

S.  A.  T^lroad  company  building  a  levee  acroas  a  branch  which  omflowi,  and 
thereby  causing  a  greater  overflow  of  adjoininz  lands,  is  not  relieved  from 
damage!  therefor  by  making  ditches  and  trestles  that  carry  off  the  water  as  fast 
as  the  branch  would  when  not  overflowed.    Id. 

4.  Railroad  comDanlea,  acting  witliin  the  limits  of  their  franchises,  and  using 
due  skill  and  caie  m  the  construction  and  operation  of  tlielr  roads,  and  having 
the  right  of  way,  are  not  liable  as  trespaasen,  nor  for  Injuries  to  outside  property 
which  are  the  natural  and  uuavoidaUe  effect  of  the  road.    Id. 

B,  Damages  f(»  overflowing  land  by  the  construction  of  a  reread  levee  caO' 
not  be  dlmlnldied  br  the  enhanced  value  gtnii  to  the  land  la  common  with 


other  lands  in  the  vit^ty  bv  tbe  presenoe  of  the  road. 

6.  The  rule  for  asaesring  damagea  for  overflowing  land  by  the  construction  of 
an  embankment  is,  to  take  the  adtnal  value  of  the  land  at  the  compledon  of  the 


of  the  embankment,  and  flz  the  damages  at  the  difference.    __. 

7,  A  raOnwd  was  located  across  plslndirs  farm,  and  constructed  over  two 
sloughs,  from  wUch  the  water,  in  Its  natunl  state,  flowed  in  a  pure  stresm.  In 
constructing  the  road  one  of  the  slon^  wsa  dammed  up,  the  water  diverted. 


and  carried  over  looee  sand  and  dirt  to  the  other,  the  loose  sand  and  dirt  belni 
thereby  carried  upon  pldntUTs  land,  and  deposited  to  his  injury,  ffdd, 
that  ft  was  competent  to  testl^  as  to  the  valne  of  the  land  with  the  alougta 


._-  ..     _ , „  —  — lougi 

dammed  and  Its  value  with  a  culvert  under  the  road,  so  as  to  allow  the  water  tc 
flow  in  its  natural  course;  that  as  the  sction  wss  based  on  negligence  In  con- 
structing the  road,  it  was  not  material  that  other  roads  were  constructed  In  the 
same  manner.  A  party  Is  entitled  tn  have  a  stream  of  initer  flowing  through 
his  lands  remain  unobstructed,  and  if  Its  course  is  diverted  to  bis  ujury,  to 
recover  damagM  therefor.  Action  held  not  haired  by  the  statute  of  limitations. 
Tan  Orsdal  e.  Burlington,  etc.,  R.  R.  Co..  68. 
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t.  "Die  bresUng  of  »  colmt  mder  the  embankment  of  defendaat'i  nMd,  In  ft 
f  lull  lit,  luTinc  CMHad  HI  •Gcumnlfttion  of  water,  which,  the  emtMnkmentbeiiig 
opened,  OTer&twed  pUnUire  land  (a  hit  duniM,  (be  tdrcuit  judge  chuged  the 
taiy  thet  if  the  lemntB  of  the  defendant  let  dl  the  water,  the  defendant  waa 
uable  for  the  actual  daauige  ihtnfrom  eiiMtitig  to  the  plaintiS,  'oo  matter  bow 
modi  can  and  canliM  tb^  exacted.  Btid,  ernmeooa,  and  that  the  defendant 
waa  not  Uable  mdeaa  gnil^  of  ne^ifence  in  aettinr  free  the  accumtilaled  water. 
Xilb  >.  OraeDTiUe,  elc,  R  R  Co.,  KL 

•■  Hm  owner  at  landmaf,  npon  the  bonsdariee  thereof,  not  interfering  with 
an  J  natmal  <  r  preacTipttre  watercourse,  etect  mch  bairien  ae  be  may  deem 
neoeewrj  to  keep  tM  euifaGe  water  or  overflowing  floods  coming  from  or  acjoea 
adjacent  tends;  andfcr  any  ooDaeqnent  repuUon,  taming  aalde  or  hoiping  np 

-'"^Mewateta  to  the  Injiuy -'  '"■"  *— ^-  •^-  -- '"-    •-—  —-^ 

vaa  ^11  in  rain  and  e 
drainage  fron  or  orer  contignons  lands  be  mtut  keep  within  bU  baanJariet,  or 
pennit  them  to  flow  <df  wiwODt  artifldal  inteifesenoe,  anleaa  within  the  limits 
of  bis  bad  he  can  tnra  them  Into  a  natnnd  watercoiuw.  Cairo,  et&,  B.  R.  Col 
ft  Stercna,  08L 

19.  The  taeaUng  ot  a  cnlmt  under  the  anbaukment  of  defadant**  iTMd  ina 
freshet,  lisTing  earned  an  accumulation  of  water,  wlticfa,  the  embankment  bong 
ofMoed,  orerflowed  plaintllt's  land  to  his  damage,  the  drcoit  tadge  chaiged  the 
iurr  that  if  the  semnti  of  the  defendant  let  off  the  water,  the  defendant  waa 
uable  for  the  actual  dam^e  therefrom  ino|i«g  to  the  plaintiff,  no  mattv  how 
modi  care  and  caotioB  wy  exercised.  I6U,  erTooeoas,  and  that  the  defendant 
was  MM  liaUe  nnleas  guilty  of  mrgligence  in  setting  free  the  accumulated  water. 
Oiira,  etc,  R  B.  Co.  «.  Howtr,  83. 

11.  A  land-owner  has  no  ri^i,  br  erecting  an  embankment,  to  Bt<^  the  natural 
flow  of  sorfaee  water,  or  to  diTert  ita  course  so  aa  to  throw  it  apcm  ttie  land  of 
bis  nei^bra'.  Overflowed  water  from  a  river,  in  time  of  flood,  is  snrboe  water 
within  the  meaning  of  this  mie.    Sbane  e:  Kansas,  etc,  R  R  Co.,  64. 

UL  A  railroad  company  wliose  road  was  built  upmi  a  ri^it  of  way  nanled  ta 
the  company  iTlbe  pnqinetor  for  that  purpose,  so  conatroctcd  Its  nMd-bed  and 
diUlMS  as  to  collect  and  discbarge  water  npon  adjacent  lands  nt  the  latter.  In 
an  actioo  against  the  company  to  tccotct  for  the  damages  thus  sustained,  the 
■"" — B  conflicting  as  to  wbellKr  Ibe   water  waa   that   of  a   ninninK 


stream  or  natural  water-couiie  or  whether  it  wasdrnptysurfcce  water.    Tbetr 
court,  after  instructing  the  jmy  as  to  what  constitulea  nufice  water,  and  wliat 
a  atnam OT  watcT-conrse,  furthn  inatracted  tbem  in  substance  as  follows:  1. 
iW  if  the  water  was  surface  water  tlie  company  was  not  liable,  prorided  its 
road-bed  and  ditdies  wen  constructed  wiib  reasanaUe  care  and  sidu  with  ref«-- 


a  to  tba  use  <rf  the  same  for  railroad  puniosea.  The  company  n 
lo  make  ditdtea  to  protect  plaintifl's  laisd  from  injuty  from  surface  wb«t.  z. 
But  if  the  water  was  that  of  a  stream  oroataial  water-course,  and  itwasdirerted 
from  its  natural  diannel,  the  company  wu  liaUe;  prorUed,  however,  that 
fd^tiff  could  not  recover  for  damagea  which  Ite  mint  have  averted  at  com- 


paratively snail  coaL  The  company  was  bound  to  make  soOcient  ditdus  and 
paasues  to  conduct  the  water  away  and  prevent  it  from  injuring  idaintiff ;  but 
fit  it  did  not  do  so,  it  was  the  du^  of  plMntlff  to  use  all  reasonable  means  to 


^i  expense.    On  u^eal  by  the  comf__, ,    „ 

plaintill,— Aid,  that  the  companyhad  no  ri^t  to  complain  of  theae  instructions. 
Munkrea  «.  EanMs  aty.  etc,  RR  Co.,  7». 

U.  The  fact  that  a  railwav  cMBpany.  in  constructing  its  road-bed,  has  filled 
np  an  artiflda]  diidi  on  (he  land  ol  a  third  person,  by  which  surface  water  was 
conducted  from  the  pUntilTs  premises  to  a  river,  and  has  thus  tamed  back  the 
water  upon  mid  uaniae^  is  no  ground  of  action.  O'Connor  t.  Fond  du  Lac, 
ato..  R  K.  Co..  A 

14,  If  tlie  constntction  of  a  railroad  across  a  farm  ksaeos  its  value  by  prevent- 
ing the  flow  of  soibce  water  from  one  part  of  the  fann  to  another,  this  is  a 
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pK^cr  ekmeDt  to  be  taken  into  oonddentlon  In  flzinc  the  amount  of  compen- 
ndon  to  wldch  the  owner  1b  entitled.  The  mlea  of  &w  KOTflrning  the  rights 
of  adjacent  owneia,  as  to  the  flow  of  Burfaoe  water  from  the  land  of  one  on  to 
the  land  of  Hie  other,  have  no  application  to  soch  a  case.  Pfleger  e.  Haetjogg, 
etc.  R.  B.  Co.,  88. 

IS.  It  is  iDCumbent  upon  an  appellant  to  ihow  error  prejudld&l  to  himself; 
and  as  it  does  not  appear  in  this  case  wlwtfaer  the  interruption  of  the  flow  of 
surface  water  complained  of  consieted  In  prevenUng  its  flow  from  the  land  of  an 
adjacent  owner  upon  premises  of  respondent,  or  in  preventing  its  flow  from  one 
part  of  defendants  farm  to  another  part,  it  will  be  presumed  that  the  court  below 
waa  correct,  under  tbe  tacts  of  the  case.  In  instracting  the  jnrj  that  If  the  con- 
struction of  the  railroad  interfered  with  the  Sow  of  surfMW  water  in  such  a  wajr 
as  to  depreciate  the  value  of  the  farm,  they  had  a  right  to  take  It  into  C(m- 
BlderatlDn.    Id. 

Beo  BiFABuii  Biasre. 

I  WATxm. 

BoHD,  40.    CoBFOBA.TKn(,  ICl 

woET  OF  Hxouain,  40. 

See  BUBQAY,  1,  S. 
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